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| UNITED STATES OF AMERICA, 88 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Wisconsin, Greet- 
Ing : 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said supreme court on an 
appeal from a judgment of the circuit court of Sheboygan county be- 
fore you or some of you, being the highest court of law or equity of 
the saidStatein which adecision could be had in thesaid suit between 
Charles Cornelius and Catharina Margaretha Kessel, wherein was 
drawn in question the validity Of a treaty or statute of or an au- 
thority exercised under the United States and the decision was 
against their validity, or wherein was drawn in question the validity 
of a statute of or an authority exercised under said State on the 
ground of their being repugnant to the Constitution, treaties, or laws 
of the United States, and the decision was in favor of such their 

validity, or wherein was drawn in question the construction 

Zz of a clauseof the Constitution.or ofa treaty, orstatute of, orcom- 

mission held under the United States, and the decision was 
against the title, right, privilege, or exemption specially set up or 
claimed under such clause of the said Constitution, treaty, statute, 
or commission, a mauifest error hath happened, to the great damage 
of the said Charles Cornelius, as by his comp aint appears, we being 
willing that error, ifany hath been, should beduly corrected and full 
and spe edy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Was shington, on the second Monday of October next, in the 
said Supreme Court to be then and there held; that the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
ve done 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eighth day of Sep tember, in the year of 
our Lord one thousand eight hundred and eighty-five. 

[Seal U.S. Cireuit Court Western Dist. of Wisconsin. ] 
F. M. STEWART, 
Clerk of the Circuit Court of the United States 
for the Western Dist. of Wisconsin. 


Allowed by— 
ORSAMUS COLE, 


Chief Justic: of the Supre me Court of Wisconsin. 


a CHARLES CORNELIUS VS. CATHARINA MARGARETHA KESSEL, 


3 THE UNITED STATES OF AMERICA: 


To Catharina Margaretha Kessel, Greeting : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States, to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Wis- 


consin, wherein Charles Cornelius is plaintiff in error, and you are 


defendant in error, to show cause,if any there be, why the judgment 


rendered against the said plaintiff in error, asin the said writ of 


error mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 


Witness the Honorable Orsamus ( ‘ole, ely f justice of the supreme 


court of the State of Wisconsin, this elghth di iy of | Septem ber, In 
the vear of our Lord one thousand eight hundre d and eighty-five. 
ORSAMUS COLE. 


Chief Justice of the Supreme of Wisconsin. 


+4 On this tenth day of September, in the year of our Lord 

one thousand eight hundred and eighty-five, personally ap- 
peared before me the subscriber, Fred. Goer!itz, sberiff of Sheboygan 
county, in Wisconsin, and makes oath that be delivered a true copy 
of the within citation to the-within-named Catharina Margaretha 


Kessel. on this 10th day of Septem ber, A. D. 1885. at the town of 


Russel, in said Sheboygan county. 


FRED. GOERLITZ, Sheriff 


Sworn to and su bseribed the LOth day of September, A DD. LSSO. 
[Seal of the Circuit Court. Sheboy gan County, Wis 
SIMON GILLEN, 
(‘lerk of the Circewt Court for the County 
Oo} Sheboygan, Wisconsin. 


[Stamp:] Filed Sep. 17,1885. Clarence Kellogg, clerk sup. ct. 


Wis. 


5 Know all men by these — nts that we, Charles Cornelius, 
' Maple Works, Clark county, Wisconsin, as principal, and 
Adam Reichert, of Maple Works, in abd Clark county, Wisconsin, 
and Joseph C. Marsh, of Spokeville, in said Clark county, Wisconsin, 
as sureties, are held and firmly bound unto Catharina MI: argaretha 
Kessel in the full and just sum of seven hundred dollars, to be paid 
to the said Catharina Margaretha Kessel, her certain attorney, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministr: itors., jointly and sever’ ally, by these presents. 
Sealed with our seals and dated this 26th day of August, in the 
year of our Lord one thousand eight hundred and eight ty-five. 
Whereas lately at a supreme court of the State of Wi isconsin, In 
a suit depending in said court between Charles Cornelius, appellant, 
and Catharina Margaretha Kessel, respondent, a judgment was 


« 


+ 
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rendered against the said Charles Cornelius, and the said Charles 
Cornelius having obtained a writ of error and filed a copy thereof 
in the clerk’s office of the said court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said Catharina Marga- 
retha Kessel, citing and admonishing her to be and appear at a 
Supreme Court of the United States, to be holden at Washington 
the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Charles Cornelius shall prosecute said writ of error to effect, and 
answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else to remain in full force and 
virtue 

CHARLES CORNELIUS. [seaL. 
ADAM REICHERT. ~4, 
J. C. MARSH. SEAL. | 


' 


Sealed and delivered in presence of— 
ANDREW DARNIEDER 
FRED. W. DAVIS. 


A pproved by — 
ORSAMUS COLE, 


Chief Justice of the Supreme Court of Wisconsin. 


t) Ss] (TE OF W rs ONSLN, } 


» * 
ve 


Clark ¢ ounty, | 

|, O. G. Tripp, clerk of the circuit court, in and for the county 
and State aforesaid, do hereby certify that I am well acquainted 
with Adam Reichert and Joseph Marsh, whose names as sureties are 
attached to the within bond; and, further, that they are each fully 
responsible for the amount of said bond 
Witness my hand and the seal of said 
county, this 26th day of August, A. D. 1585. 


court, at Neilsville, in said 
O. G. THAFs. 

/ yf: of the Cireuil Court. 
| Endorsed :| Charles Cornelius Catharina Margaretha Kessel. 


{ ODY of bond. 


| in lead-penceil :| This COpy is LO Dt certified LO by the clerk of 
supreme court of Wisconsin, and to be forwarded with the papers 
to the U. 8. Sup. Court. The original is to remain on file in the 


supreme court of the State 


7 State of Wisconsin, Supreme Court. 


I, Clarence Kellogg, clerk of the supreme court of the State of 
Wisconsin, do hereby certify that I have compared the above and 
foregoing with the original bond on file in my office in the above- 
entitled cause, and that it is a correct transcript therefrom. 


In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at Madison, the 8th day of Septem ber, A. 2p 


1885. 
[Seal Supreme Court of W 
CLARENCE KELLOGG, 
Cl rk of thee Supre me Court of Wisconsin. 


5 [Endorsed :] State of Wisconsin. Supreme court. Charles 


Cornelius against Catharina Margaretha Kessel. Certified 


. } “ 7 } bd . > 
COpy Ol bond kee ror rhs copy. ~—— 
a : e 
o Pleas before the supreme court'ol the state 2) ‘- Isconsin, ata 
:, ee 4 } ] - | » a : ] 
term thereof pecun and hneia al Lhe capitol, |] 1 M: he the 


eat of cvovernment of said 


l 
~ ~ OT) Lie second ear te wit the 
teattoontt day of August, A 


Present Orsamus Cole. chief justice: William P 3 von. David 
Tay! Or, Harlow 8S. Orton, and John B Cassady, ASSOC justi ICesS 
( ‘larence Kel | 


we 
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Be it remembered that heretofore. to wit. on the twe nty-fifth day 


} } ee 

of Mav. in the vear of our Lord one thousand eight hundred and 
. , . * . . , . : 47 } ’ " 

ee ea, cam into the othce of the clerk of the supreme court 
. “ee 4 : . +7 J} = a2 } _ } : 

of the State of Wisconsin, Charles Corneilus, and filed in said court 


c } ~_ ss = “lt 
his certain notice of appeal ana undertaking according to the statute 
‘ 
| 
' 
i 


5 ’ , } . > | . 
Il} sucl case made ana provided, ana le return to such appeal 


‘ 
. | 3 {4} . . eis . ‘7 , . . , Se ; . 4 
ol thie cierk ot the eircult court oF Svedoovean county. in said State, 


< 


You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above enititled iction i the court aforesaid and in case of Vou) 
failure so to do, judgment will be rendered against you according to 
the demand of the complaint; of which a copy is herewith served 
upon you. 

CONRAD a 
Plainti Attorney. 


P_ Q. address. Sheboygan, Sheboy gan Co., W 


1] State or Wisconsin, Sheboygan County : 


[ hereby certify that on the 28th day of April, 1874, at the town 
of Rhine, in said Sheboygan county, served the within summons and 
the annexed complaint personally on the within-named defendant. 
latherina Margaretha Kessel. by lelivering to and leaving with 


te 
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said defendant a true copy of the within summons and the annexed 


complaint. 
LOUIS OTTE, Sheriff. 
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Cireuit Court, County of Sheboygan 


CHARLES CoRNELIUs, Plaintiff. 
aaa? pT 


CATHARINA MARGARETHA K Essex. Defendant 


he plaintit, Charles Cornelius, by Conrad Krez, his attorney, 


complaining of the above-named defendant, Catharina Margaretha 
Kessel, by this his complaint respectfully shows to this honorable court 
that he has the lawful title as the owner in fee simple to the follow- 


ed real estate. situate in the town of Russell.in the countv 
of Shebovean., in the State of Wisconsin. to wit. the northwest quar- 


} . . 


ter of the northwest quarter ol section thirteen (13), 1n township SIxX- 
teen (16), of range twenty, containing forty acres, according to Gov- 
ernment survey ; and this plaintiff further shows that he is entitled 
to the possession of said real estate and that the defendant unlaw- 
fully with-olds the possession thereof from the plaintiff, to his dam- 
4 thre hundred dollars. 

Wherefore the plaintiff demands that the defendant may 


13 be adjudged to surrender the possession of the said real estate to 
the plaintiff and to pay the plaintiff damages for the unlaw- 
rut withholding of the same, includ O the rents and profits thereof, 

o the sum of three hundred dollars, besides the costs of this suit. 

CONRAD KREZ, 
Attorne 7, for Plaintrff. 
14 
Cireuit Court, Coun Shebovean 
CHARLES CoRNELIvs, Plaintiff 
GOA 
CATHARINA MARGARETHA. K esse, Defendant. 

The defendant above named, answering the complaint of the 
plaintiff in this action, by Wm. H. Seaman, her attorney, denies 


each and every allegation in) sald compiaint contained, generally 


and specifically, except that this defendant admits that she is and 
was at the time of the commencement of this action in the pos- 
session of the real estate described in said complaint. 

Second. And for a second and further answer to said complaint 


and defense herein, this defendant all ves that this defendant, and 
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oe ; 

those under whom she claims, entered into the possession of the 
. ; . . ] ' i +] | : li; i ] 

said premises described In the complaint In this action under claim 
m . . . . . . , } 

of title, exclusive of any other right, founding such claim upon a 

written instrument as bh Ing 9 convevance o] the sald premises, and 


— 


that there nas been A continual possession and occu pation ot the 
’ ° ; ] a ad ; ‘ 

said premises and ol the whole thereof as one Lract, include 

1D in such instrument of conveyance. under such claim, tor 


more than ten vears prior to the commencement of this ac 


1] f Lil lat le all aea ) aot 

tion: all of which this defendant alleges as a bar to said action. 
7 . ; ? : ; ’ : | 7 , 

and as objection that the action was not commenced within the 


~ 
LImMme i10 
Third. And forathird and further answer to said complaint. and 
..s ££ — } 
by way ot counter-clalin, this de fendant dlieyes and snows to tnis 


a , : ow } . 
honorable court that. on or about the 2 Mth aay ol January. A 1). 


oO” ; > } ’ ' . 
1856. one Henry |. Davidson—having duly entered two certain 
} : } P 41 P 
tracts of land, to wit, the east half of the northeast quarter of sec- 
’ . | 


° } > = ] | 
Lioh tourteen. and the Said tract deseribed In the complaint herein. 
| } Ao 
hwest quarter of section thir- 


— 


viz., the northwest quarter of the nor 
teen, all in town sixteen north, of range Lwenty east, in said She- 
boygan county, as being public lands of the United States subject 
to entry—paid up in full the purchase-price thereof to the receiver 
of the land office and obtained the usual duplicate receipt therefor, 
bearing date on that dav, which said receipt was thereafter duly re- 


ee wee ; a a 7 , 
corded in the ofhece ol the register of deeds tor the sald county ol 


Sheboygan on the 50th day of April, A. D. 1857, in volume 


, _ . ’ in " Qt. = } ~ } + yr 
if » OF dmeeds,. on page | & Liat SuUDSsSeg UeTII \ SH1Gd tract 
. ‘ " _—) : } . ' ; - . -™ ° ; 
of lana deseribed in the compialnt was Dy, enet lnstru- 


ment of conveyance by said Henry I. Davidson and his wife 
duly conveyed to one Joseph Hein, and from said Joseph 
Hein and through sundr\ CON VCVahHces, all of which particularly 
appear of record in the register’s office of said Sheboygan county, 
the sald tract of land in sald complaint mentioned, was duly COli- 
veyed to one Jacob Kessel, the testator of this defendant, on 
about the 25th day of October, 1869, by deed thereof also duly 
recorded: that on or about the 29th dav of July, 1876. said Jacob 
Kessel departed this life, in said Sheboygan county, testate and in 
possession of and so owning in fee and entitled to the possession of 
said real estate, leaving surviving him this defendant, as his widow, 
and the following-named children, to wit, Jeremiah Kessel, Eliza- 
beth Kessel, Jacob Kessel, and John Kessel: that the last will and 
testament of said deceased Jacob Kessel was thereafter duly admitted 
to probate in the county court of said Sheboygan county on or about 
the 11th day of September, 1876, and thereby and thereunder there 

was vested In this defendant. us devisee, ret life estate In and 
17 to the said real estate, and she became entitled to. entered 

into, and holds possession thereunder of the same: and that 
the fee thereof, subject LO her said life estate only, Was, by the suid 
will, and is vested in the said children, as devisees, therein named, 
And the defendant further alleges that from the time of said entry 
by said Henry I. Davidson, down to the death of said Jacob Kessel, 
there was a continuous and uninterrupted assertion and claim of 


fee 


ich original entry and uninterru] 


A 
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Jacob Kessel and his said predecessors in and through 
i : ted and continuous possession, 
| valuable improvements made thereunder without any adverse 
assertion of anv kind, in any manner coming to the 


i] {\T 
owledge. information. or belief of any of said claimants 
ind this defendant further alleges, upon information and 
f that subsequently to the said cash entry of the said two 
cts of land by said Henry I. Davidson, and on or about th: 
day of October, 1857, as it now appears, an order or direction, 
some kind was erroneously and improperly made, or purported 
mace IT) Ol bv the (9 CTu Land (thee of the lL nited 
States, which purported cel such entry by said 
Vavidson for the alleved reause only that such entrv 
was erroneous and Impre ne of said tracts of land 
said east half of the nort! er of section fourteen, In 
rt livers receipt mentio { { Vas al eceqd that said 
e tract of land was included in s prior grant to the State of 
Visconsin and not subiect to ent | Davidson, while no ques 
i) Was made Ol alle red Aas to ft Lractso enter LO WIL, tin 
ind described in the complaint ind such last-mentioned 
ct was, 10 fact, at the time of y free from conflict and 
ubject to entry, and the purchas iereof fully paid and ar 
nowledged 
Lnd this defendant further O lormation and b lief. that 
ich purported order of can it said entrv was made with- 
ut previous notice of any kind Henry I. Davidson or any 
irtv in interest under such entrs i that no notice or intormation 
if such purported order or action of the General Land Office or of 
ny adverse claim was ever given or « me to the knowledge of said 
‘ i ' hail ‘ a? | il i i yi pad i ‘ 
He mrs Davidson OrTr SH dl Je ' i. ssel or any of the inter: 
iv mediate parties In mnterest u rsuch entry at any time prior 
to the Zlst day of Juiv. 1877 i that the purchase-money 
paid under such entry or any part thereof was never returned o1 


on or any of said subsequent gran- 
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Successors to 

a } . } | 

And this defendant further alleges that during all or most of the 
: 


’ . + - . . 
times hereinbefore mentioned one Abel Keves was register or recelver 


ites for the district in which 


of the said land office of the United St 
the said real estate was located and conversant with the records of 
said office at Menasha, and had al ines ample means of Infor- 
mation as to all the facts and CITCUMSLANCEeS hereinbelore stated as 
to the claims and possession under such original entry of the said 
al estate, and that sald \ bel IK yes ior his OW USe and benefit, as 
defendant is informed and believes. and for the purpose of defraud- 
ng and depriving this defendant of her rights and equities in the 
eously and wrongfully a pur- 


premises, procured to be issued erro! 
ported patent from the United States of the said land deseribed in 
‘> luvor of one Myron H Puffer, 


if i sh AGhY : 
upon alleged home- 


the complaint, dated June 4, 
who acted only for said Keyes therein, 
ted December 6, 1876, and forth- 


with. of even date of such application or alleged entry. con- 


: 


*/t) et acd application or entry a i 
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veyed to said Abel Key ss such interest as he acquired thereunder, 
and that any and all claim of title by the plaintiff is derived wholly 
by or through such fraudulent claim under alleged conveyance by 
said Abel Keyes and not otherwise, and that prior to any such con- 
veyance the said plaintiff had full and ample notice of the posses- 
sion and equities and rights of this defendant and her predecessors, 
as hereinbefore stated. 

And this defendant alleges further, on information and belief, 
that upon notice of the aforementioned rights and equities of th 5 
defendant and of the claimants under such entry, by Henry I. 
Davidson, as aforesaid, and of such subsequent fraudulent and void 
proceedings and purported patent, the said pt snaeel ted entry by and 
patent to said Myron H. Puffer were subsequently c ancelled by the 
order of the Commissioner of the General Land Office of the United 
States by authority of the United States, and all claims thereunder 

annulled, and the same are now null and void,and all ¢ illeged 
2] claims of the plaintiff, as well in and to the lands mentioned 

in said complaint, and that by the same order the said entry 
of said Henry I. Davidson as to said land was reinstated and became 
of full force, but this defendant 1s advised that patent cannot issue 
in favor of the claimants under such original entry or relief be ex- 
tended as tothe title thereto without the aid of a court of equity 
in the premises 

Wherefore this defendant prays that it may be adjudged by this 
court that the title In and to the wg ey described in the 
complaint in this action was In the said Jacob Kessel at the time of 
his decease, as hereinbefore stated, and that this defendant Is entitled 
to the posse ssion thereof, and that such other or further relief be 
granted in the premises as may be just, and that the defendant have 
her costs & disbursements of this action. . 

Dated June 23rd, 1879 


WM. H. SEAMAN, 
Att’y (7 De Z ndant. 


© 
bo 


3 } 
Reply. 


~ 


Cireuit Court, Sheboygan Count 


CHARLES CORNELIUS vs. CATHARINA COND Kk ESSEL 


The plaintiff, replying to the defendants counter-claim contained 
in his answer, denies each and every material allegation contained 
in such counter-claim. 
CONRAD K REZ, 
Plaintiff’ Ss Alt’ y 


At) a 


23 Circuit Court, Sheboygan County. 
CHARLES CORNELIUS vs. CATHARINA MARGARETHA KESSEL. 
Please to take notice that the remittitur of the supreme court on 
the appeal from the judgment in this action is now on file in the 
office of the clerk of said circuit court. and that upon such remit- 
titur the plaintiff will at the next general term of said circuit court 


EE —— 
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to be holden at the court-house, in the city of Sheboygan, on the 
17th day of April instant, move said court at the opening of the 
court on that day, or as soon thereafter as counsel can be heard, to 
reverse and set aside the judgment in this action and to set aside all 
findings and proceedings upon which such judgment is based, and 
also to set aside the notice of trial for said term made by the de- 
fendant. 
Dated April 8th, 1882. 
Yours, ec 


CONRAD KREZ, 
Plaintiff's Attorne y. 


To Wm. H. Seaman, Esq., attorney for defendant 
24 Order for Neu Trial. 
Circuit Court, County of Sheboygan. April Term, 1882. 


CHARLES CoRNELIvs, Plaintiff, 


CATHARINA MARGARETHA K esse, Defendant. 


The remittitur of the supreme court, on the plaintiff's appeal from 
the judgment in this action being on file in this court and it appear- 
11. p thereby that the judgment in this a ctlon was reversed by the 


a venire facias de novo, on motion of C ad Kre Zz, attorne y for p ylain- 
tiff, and on hearing Wm. H. S . ae for defendant, or- 
dered that said judgment, the adios: of the court, the verdict of 
the jury be, and the same are hereby, set aside as null and void, and 
that thi trial and proceedings on the trial be, and are hereby, set 
aside as of no effect, and further ordered that a new trial be, and the 
same is hereby, granted in this action 

Dated April 15th, 1882 

by the court. 


supreme court and this court bi Ing direct ted by the sate to award 


PELIX BENFEY, Clerk 
23) Notice of fi ral 
Circuit Court, Sheboygan County 


CHARLES CoRNELIWUsS, Plaintiff. 


CATHARINA MARGARETHA KESSEL, Defendant. 


Please take notice that the above-entitled action will be brought 
to trial and an inquest eke therein at the general term of the 
aforesaid court, to be holden at the court-house, in the city of She- 
boygan, in the said county of Sheboygan, on the 25th day of Sep- 
tember next, at the opening of court on that day, or as soor there- 
after as counsel can be heard. 

Sept. 13th, 1882. 

Yours, &e. W. H. SEAMAN, 
Def’t's Atty. 
To Conrad Krez, att’y for pl’'ff 
2—521 


i 
| 
; 
t 
f 
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10 CHARLES CORNELIUS 


Service of a copy of above notice admitted this 13th day of Sep- 


tember. 1882. 


( ‘onrad KK reZ, pl’ff’s att’ 


Issue of fact for jury. 


CATHARINA MARG. K Ess 


-——— 


VS. CATHARINA MARGARETHA KESSEL 


CONRAD KREZ, 
Att'y JOr Plaintifi 


>] : : | | } } } 
Please take notice that th ve-( Lied action \ i pe bDroug;ht 
to trial and an Inquest taken { Cll | ext general term of tl 

_ ‘ . e ‘ | } } j 4] . j | . +] ° 4 . y 
aforesaid court, to be field at the court-house, in the citv of Sie 


boygan, in the said coun 


Septem ber next. al the op 


thereafter as counsel can 
Sept. 13th. LSS? 
Yours, & 


To Wm. tH. seaman. att” 


Service of fi COp, of a by 
tember, 1882 


Conrad IK rezZ,. pl’ff’s att’y 


Issue of fact for jury. 
Joined June 6, LS7Y 


26 At a general tern 


; ¥ : + 
he id at the court-ho 


Monday of pept mber. A 
Present: Hon N.S. Gi 


‘ NN } ,) 1» $1] TAthaa \f ) F ’ ) 
y ot) a piwewuy chil ‘Jil vii' aesee if JIonday Ol 


ning of court on that day, or as soon 


CONRAD KREZ, 
Plaintiff's Att'y 


ior qd 
ve notice imitted this 14th dav of Sep- 
WM. H. SEAMAN 
Att’y for Defendant 
7 j Af f 
Wm. H. Seaman. d tty 
ey, Sept. 18th, 1882 


ol the circuit court for She boygan count 


use, 1h the city ol Shebovgan. on the 4th 


Plaintiff. 


ae 
RGARETHA KESSEL. Defendant 


COLDLN YG recularly On to ve heard and 


CHARLES CORNELIUS VS. CATHAR 
os 
tried in its regular order upon the « 
defendant having demanded that the 
sented in the answer herein be firs 
court it was so ordered, and the ec 
rate trial of such iseues without a 
mony adduced by the respective p 
counsel for the plaintiff and the 
the same under advisement, and al 
court finds and determines as 
—- 2/ First. That the real estat 
wit, the northwest quarter ot! 
15, 1n township 16 of range twent 
State of Wisconsin, was, on the 2Oth 
th D iblic domain of the U1 ited ‘~) 
. ISiti known us the Men: 
pul St 
~ Second. That « said 291! 
ison made cash en ind 
nother tract, at the proper land 
tained the usual receiver's rect 
qaently, April 30, 1857, duly 1 
leeds tor Sheboygan county, 1n vo 
said receipt reads as follows 
No. 22953 RECEIVER'S O 
= 
Received of Henry |. Davids 
| sum ot on hundred ind ii 
half of the nort! isi larter St N 
quarter of the northwest quarter o 
No. 16, of rat O No. twel 
ZO twenty acres, at $1.25 pel 
$150.00, dup! ats | 
lhird That said purchaser, Dav! is 
L 1859. with his wife, conveyed said 
plant, by warranty deed, to one Jos 
Session, lmproved and erected a dw 
said premises were subsequently 
wife, by warranty deed, to Alois H 
4 Loeb, and by Henry Loeb to Ja 


cessive warranty 
of Sheboygan county, and said pr 
tinuously of sa 

lourth. That said last grantor, J 
the defendant 


' — > 
iLO, 


id grantees successi Vv’ 


in the posse ssion of 
and Im proved the 


same: that 
* admitted to probate 


in t 


wht 3 thereupon 


i. 


premises deseribed in 


‘ 
onveved hy 


“~oOb Ie ary ect. 
deeds and all duly r 
~~ oh were 


cits died testate In said 
said real « 
possesslon thereof since conve yance to b 
he will of said Jacob Kessel was 


state. and having 


; 


it? (*¢ >i 


INA MARGARETHA KESSEL. 1] 


calendar of jury causes, and the 


itable counter-claim pre- 
tried and determined by the 
thereu pon proceede cl Lo se pa- 
and hearin cy the testl- 
and after hearing 

tively, having held 
thereupon the 


after 
dant, respec 
consideration 
tters of fact: 
hed in the complaint, to 
northwest quarter of section 
in Sheboygan coun LY, in the 
of January, 1856, a part of 

3, Within the district of Wis- 
ict. subject to entrv and 


: ™ { I i 


Henry I. 


inuary, 1506, one 
‘ oe di 
se Oo! Said tract, togetner witi 
} | 
paid the purchase price, and 


thereupon, which was, subs ° 
othee of register ot 
181, which 


MENASHA. WISs.. 
January, | 
W iseonsin, 


m Al 

PQ Sb 
Sheboygan county, 
being 1n ran for the east 
(14) and the northwest 
tion No ewe Ny in township 
undred and 


; 7 
LichiS,. 
Leen 


“wyTrT ne } by 
' Lal lboibg Olle il 


NJ. H. MORRIS, Receiver 
January 
the 
Hein, who entered into pos- 
o-house uUpoLl the same, and 
said Joseph Hein and 
is Hein to Henry 
L869, all by sue- 
oistrar ’s office 


the possession con- 


subsequent y.to wit. 


COtlli- 


and 
ch iat 


by ry 


“led In ‘sald 


was the husband of 
county, July 28, 
been in the 
im as aforesaid, and having 


4 ] 
Kessel. 
, : 
SPOT rays 
Lit VOY Pall 


inty court of said Sheboygan 
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county on the 11th day of Sept., 1876, and in and by said will the 
defendant was invested with a life estate in and to all the real 
29 estate of said deceased, including that aforesaid, and was as 
such devisee In the nossession the re of at all time Ss subsequently 

to the death of said Jacob Kessel afor said 
Fifth. That on the 6th day of December, 1876, a certificate of 


* .* 4 } ’ : ' ’ . . 
entrv ot said tract of land mentioned in the complaint as an addi- 
« 


tional homestead entry was issued by the receiver of the said land 
office at Menasha to one Myron H. Puffer, and subsequently, to wit, 
June 4, 1877,a patent was thereupon made and issued by the proper 
officers of the United States, purporting to convey said land to said 


Myron H. Puffer; said Puffer made quit-claim deed to one Abel 
Keyes December 6th, 1876, and Keyes deeded to plaintiff March 16, 
L875. 


Sixth. That on the 3rd dav of June. 1879. an order was made by 
the Commission: r Ol the Uri neral Land ()thee of the | nite d States 
reciting among other things that the sald certificate of entrv so issued 
to said Henry I. Davidson was, subsequently to its .issue, cancelled 
by said office erroneously and without cause, and that such ecancella- 


° . . } "as + 4 j j , , . } : 
tion should OLY have peen made as to tli othe Lract mentioned 1h 


said entry, for which the Government could not, by reason of a prior 
disposal, Dass title, while the tract in question in this action 
30 was free from conflict, and it was by said order directed that 
said cash entry of said Henry I. Davidson as to the said tract 
here in question be reinstated 
And as conclusions of law thereupon the court finds and decides 
as follows: 
1. That said purchase and cash entry by said Henry I. Davidson 
and the certificate thereof issued to him, vested in said Henry I. Dav- 


. , } 


idson and his assigns, a valid and subsisting interest in said lands 
rhtto a patent from the United 


described in the complaint. and ther 


States ; and the said tract was thereafter segregated from the public 
domain and not subject to other entry 

2. That the purported cancellation of said Davidson cash encry, 
founded upor mistake or without cause, was void, and the same was 


properly reinstat d by thi iand department 

%. That the certificate of additional homestead entry issued to 
Myron H. Puffer and the patent thereupon subsequently issued were 
without authority and void. 

4. That the defendant’s testator. Jacob Kessell. was at the time of 
his decease vested with all the rights and interest and equities so 

acquired by said Henry |. Davidson in and to said tract of 
31 land, and entitled LO the possession thereof : and th il the de- 

fendant was at the time of the commencement of this action 
and still is vested with such interest, equities, and possession dur- 
ing her life. 

5. That said defendant is entitled to judgment against the plaintiff 
accordingly ; that said entry by and patent to Myron H. Puffer were 
and are null and of no effect as a convevance ol title LO said land : 
and that said defendant’s testator died vested with an equitable title 
to said premises, and entitled to the possession thereof and to a pat- 
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ent therefor from the United States assuring the legal title through 
the -riginal purchasor and grantor, Henry |. Davidson; and that 
defendant have such interest and estate and possession for and dur- 
‘ life 

at said defendant is further entitled to judgment dismissing 
plaintiffs complaint, and for her costs and disbursements of this 
action. 

And it is further ordeaed that defendant have judgm« nt of this 


; 


court in her favor and against the plaintiff, in accordance with the 
foregoing findings and decision 

By the Court. 
| N. S. GLLSON. Juda 


i> , 
, mT, if] 


y 


Circuit Court, Sheboygan County. 


\t a general term of the circuit court for Sheboygan county, held 


unty, at the court-house, on thi 


the city of She boygan, Int Sala ¢ 


ith Monday Oo} meptle m ber. LSS? 


Pre sent Hon. N. 5S. Gilson, judge 


CHARLES CoRNELIUvS, Plaintiff, 
Gatti 


CATHARINA MARGARETHA KESSEL. Defendant 


ri 
~— — 
* 


The issues joined herein coming regularly on to be heard and 
tried in its regular order upon the calendar, and the defendant hav- 


. 


ing demanded tbat the equitable counter-claim presented in the 
answer herein be first tried and determined by the court, it was so 


ordered ; and the court thereupon proceeded to separate trial of such 


: 
} 


il ( 
issues without a jury, and, after hearing the testimony adduced by 
the 
plaintifi and the defendant, re Spective ly having held the same under 
advisement, and after consideration having found and determined 


: ; ' , 
Bi spective parties thereupon, and atter nearing counsel ior the 


as follows. to wit. as matters of tact 


30 First. That the real estate described in the complaint, to 

wit, the northwest quarter of the northwest quarter of sec- 
tion 13, in township 16, of range 20, in Sheboygan county, in the 
State of Wisconsin, was, on the 29th day of January, 1856. a part of 
the public domain of the United States within the district of Wis- 
COnSIN., known us the Menasha land district. subject LO entry and 
purchase. 

Second. That on said 29th day oO] January. L856, One Henry l. 
Davidson made cash entry and purchase of said tract, together with 
another tract, al the proper land othee, paid the purchase price and 
obtained the usual receiver’s receipt thereupon, which was subse- 
quently, April 80, 1857, duly recorded in the office of the register of 
deeds for Sheboygan county, in vol. 3 of deeds, on page 1S], which 
said receipt reads as follows: 


en, 
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No. 29QA 2 
RECEIVER'S OFEICE AT MENASHA, WIs.. 


YAS, Jan uary, 1So6 


> . > ; i ] ° 5 ++ ea £ 
Received ¢) | Henry Davidson, 0 SHeovoveun county, Wisconsin, 
‘ . . ’ j + : ‘4 . } ] ’ . | } r " 4 , , ‘ 
the sum of ons hundred and iitv dollars, bDelng In full for the east 


4 . ! . : ‘4 . ee . ’ » ef “? ] ie . . 
half of the northwest quarter sec. No. fourteen and northwest qual 


ter of northwest quarter of section No. thirteen, in township 
4 No. 16, of range No. 20, containing one hundred and twenty 


acres, oT Ss | 2 pe racre S150 


Duplicate 


Third. That said purchaser, Davidson, subsequently, to wit, Jan- 
uary 4, 1859, with his wif | ) In the 
complaint by warranty deed to one Joseph Hein, who entered into 


* 


— 
~~ 
— 


’ , 
e, conveyed sald premises desc 


possession, improved, and erected a dwelling house upon the same; 
and said premises were, subsequently, conveyed by said Joseph Hein 
and wife by warranty deed to Alois Hein and by Alois Hein to 
Henry Loeb and by Henry Loeb to Jacob Kessel Oct. 25, 1869; all 
by successive warranty deeds and all duly recorded in said register’s 
office, of Sheboygan county, and said premises were in the posses- 
sion continuously of said grantors, successively 

Fourth. That said last grantor, Jacob Kessel, was the husband ol 
the defendant and died testate in said Sheboygan county, July 29, 
1876, in the possession of sald rea! estate. and having been LD the 
possession thereof since conveyance to him as aforesaid and having 
used and improved the same; that the will of said Jacob Kessel 

was duly admitted to probate in the county court of said 
Oo Sheboygan county on the lith day of Sept., 1876, and in and 

by said will the defendant was invested with a life estate in 
and to all the real estate of said deceased, including that aforesaid, 
and was, as such devisee, in the possession thereof at all times sub- 
sequently to the death of said Jacob Kessel aforesaid. 

Fifth. That on the 6th day of December, 1876, a certificate of 
entry of said land, mentioned in the complaint as an additional 
homestead entry, was issued by the receiver of tle said land office 
at Menasha to one Myron H. Puffer, and subsequently, to wit, June 
4, 1877, a patent was thereupon made and issued by the proper offi- 
cers of the United States, purporting to convey said land to said 
Myron H. Puffer; said Puffer made quit-claim deed to one Abel 
Keyes Dec. 6, 1876, and Keyes deeded to plaintiff Mareh 15, 1878. 

Sixth. That on the 3dday of June, 1879, an order was made by the 
Commissioner of the General Land Oftice of the United States, recit- 


ing, among other things, that the said certificate of entry so issued 

to said Henry I. Davidson was subsequent-y to its issue cancelled 

Jy sald office erroneously and without cause, and that such canecel- 

lation should only have been as to the other tract mentioned 

36 in said entry for which the Government could not by reason 
) 


of a prior disposal pass title, while the tract in question in 
this action was free from conflict, and it was by said order directed 


al 
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that said cash entry of said Henry I. Davidson as to the said tract 
here in question be reinstated. 


And as conclusions of law thereupon the court found and decided 
as follows. viz: 


|. That said purchase and cash entry by said Henry I. Davidson 
and the certificate thereof issued to him vested in said Henry f 
Davidson and his assigns a valid and subsisting interest in said 
lands described in the complaint and a right to a patent from the 
United States, and the said tract was thereafter segregated from the 
public domain and not subject to other entry 

2. That the purported cancellation of said Davidson cash entry, 
founded upon mistake or without cause, was void, and the same was 
properly reinstated by the Land Department. 

5. That the certificate of additional homestead entry issued to 
Myron H. Puffer and the patent thereupon subsequently issued were 
without authority and void. 

| That the defendant’s testator, Jacob Kessel, was at the 

ot time of his decease vested with all the rights and interest and 

equities SO acquired by said Henry [. Davidson in and to 

sald tract of land and entitled to the possession thereof, and that 

the defendant was at the time of the commencement of this action 

and still is vested with such interest, equities, and possesssion dur- 
ing her life 

o. That said defendant is entitled to judgment against the plain- 
tiff accordingly ; that said entry by and patent to Myron H. Puffer 
were and are null and ef no effect as a conveyance of title to said 
land, and that said defendant’s testator died vested with an equita- 
ble title to said premises and entitled to the possession thereof and 
entitled to a patent therefor from the United States assuring the 
legal title through the original purchaser and grantor, Henry I. 
Davidson, and that defendant have such interest and estate and 
possession for and luring her life. 

6. ‘That said defendant is further entitled to judgment dismissing 
plaintiff ’s complaint and for her costs and disbursements of this 


‘ *7) F ? 
acLiIon 


And further ordering thut defendant have judgment of 
5§ this court in her favor and against the plaintiff in accordance 
with said findings and decision 
Now, therefore, on motion ol William H. Seaman, attorney for 
said defendant, it is ordered and adjudged that said defendant have 
judgment against sald plaintiff; that said entry by and patents to 
Myron H. Puffer are null and of no effect as a conveyance of said 
land; that said defendant’s testator died vested with an equitable 
title to said premises and entitled to the possession thereof and toa 
patent therefor from the United States assuring the legal title 
through the original purchaser and grantor, Henry I. Davidson, 
and that defendant have such interest and estate and possession for 
and during her life. 
And it is further ordered and adjudged that the plaintiff's com- 
plaint in this action be, and the same is hereby, dismissed, and that 


~ 
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< 
the said defendants do have and recover of said plaintiff the sum of 
one hundred and eight & -44, dollars for her costs and disbursements 
in this action 
Dated December, 27, 1882 
By the court: 
FELIX BENFEY, Clerk 
oo Exceptions LO Findings. 
Circuit Court, Sheboygan County. -< 
CHARLES CORNELIUS, Plaintiff, 
’ CATHARINA MARGARETHA Kesset, Defendant. 
And now comes the plaintiff, by Conrad Krez, his attorney, and 
excepts LO the decision ol the court Upon the trial of the issues of 
fact in this cause as follows, to wit: 
First. The plaintiff excepts to the first fact contained in the find 
ings of the court, because it is not supported by any evidence in the 
case. 
Second. The'plaintiff excepts to the second finding of fact in the 
findings of the court, because the fact found that Henry I. Davidson 
paid at the U.S. land office for two different tracts of land is con- 
trary to the evidence, whicb shows the purchase by him of one 120- s § 
acre tract, 2-thirds of which was State land. 
Third. The plaintiff excepts to the third finding of facts in the 
finding of the court, because the facts found by the court in such 
finding are contrary to law and the evidence in the case. 
AQ Fourth. The plaintiff excepts to that part of the fourth find- 
Ing of facts by the court by which the court finds that Jacob 
Kessel improved the land in question, and that by his will the de- 
fendant was invested with a life estate in said land as his devisee, 
because said facts found by the court are contrary to law and against 
the evidence in the case. 
Fifth. The plaintiff excepts to the sixth finding of facts by the 
court, because the facts found therein are irrelevant to the issue in 
the case, contrary to law, and unsupported by the evidence in the 
Case. 
Sixth. The plaintifl further excepts to the whole findings of fact, 
“ 


because the same fails to find on all the issues under the counter- 
claim. 

The plaintiff further excepts to each and every conclusion of law 
upon said finding of fact as erroneous in law under the facts found 
by the court and under the facts as the same appeared by the plead- 
ings and the testimony in the case. 

Dated January 6th. 1885. 

CONRAD KREZ, 
Plaintiff's Attorney. 
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i] ‘ EXHIBIT A. 
Decree for Probate 
STATE OF WISCONSIN: 
Sheboygan County Court. In probate. 


In the Matter of the Last Will and Testament of Jacosp KeEsseEtL. 


()n this llth dav of September. 1876. pursuant to the order of 


this court made In said matter on the Sth day ol August, 1876, the 


} -- ] 
instrument in writing purporting to be the last will and testament 
’ ’ } ] ; i : . sh: " ‘ 4] ; } ° » —— ° 
Of said deceased filed 1n this court | that day 1s now here, at the 
' tygh” : ‘a : ~~ ! 
office of the judge of said court, in the city of Sheboygan, in said 
; : . , > . . ” 
county, brougnt on for prool, and e affidavit of A. F. W arden, 
. yo Rese , - nl en | 
showing that Lone notice required »dDe O1Vel by Salad ordel has been 
; ‘ 
duly published, as ordered, being filed, and Henry ‘limmer, one of 
the subseribing witnesses to said instrument, appearing and being 
dni *r) atl ! 1, | that 7 » by nT the ‘i t] : late 
rtii\ SWoOPFL, O0) CJAitil Uc mMred Like ‘i HoOOoOU it ‘iat } ‘}i Lire C1iiLe 
of said instrument, to wit, the 18th day of July, A. D. 1876, at the 
ge ’ : : ’ ’ | cl . “sy ‘ zeaare . ; 
town Ol Rhine, in said county, the sald Instrument W is signed and 


S| ale d by the said Jacob IK ¢ Ss | thi: [ the sald Jacob IK ¢ SSel then and 


there acknowledged, published, and declared said instrument as and 
for bis last will and testament in presence of the said ‘Timmer and 
of Wm. Vonder Horst and Andreas Raminger, the other subscribing 
witnesses: that the said subscribing witnesses did then and there, in 
thy pr sence ot the said Jacob it? sse| ind at his req ue Sb, severally 
subscribe said instrument as witnesses thereto, and that at the time 
of the execution of the said instrument as aforesaid the said Jacob 


Kessel was of sound, disposing mind, memory, and understanding, 


. . . ' ; ‘ } ; - a 4a a 
and under no restraint, to the bes the said Henry ‘Timmer’s 
} ] } | ; ] ' . 
knowledge and belief, and no person appearing to contest the pro- 

A . * 
bate of said will: 


| : ~~ : : on oF | one en a4 5 om ant on —_ 
It is. therefore. considered and decreed that said instrument Is 
, 
i 


duly proved as and for the last will and testament of the said Jacob 
. : ; . . : ,} ; ’ 
Kessel, deceased, and the Same és nerevy allowed ana admitted to 


probate as such, pursuant to the statute in such case made and pro- 
vided. 
By the court 
Bb. WILLIAMS, 
founty Judae. 
y | Endorsed:| Sheboygan county court. In probate. In 
the matter of the last will and testament of ——-——, de- 


ceased. Decree for probate. Filed this — day of ——, 158 


y 


be I. Jacob Ke ssel, of the town of Rhine, in the county of She- 

boygan and State of Wisconsin, being of sound mind and 
memory, and mindful of the uncertainties of human life, do make, 
publish, and declare this my last will and testament, in manner fol- 
lowing: 


$—$21 
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First (1st). After the payment of my just debts and funeral ex- 
penses, vive, devise, and bequeath LO my beloved wife, Catharina 
Margaretha, born Dy) the name of Brandt, all my estate, both real 
and personal, of which I may be the owner at the time of my de- 
cease, to have the free use and benefit thereof during her natural 
life. 

Second (2d). Whereas my eldest son, Jeremiah, has been to work 
in my em oy after his 2Zist year, Lnere shall be paid to him on his 
demand the sum of one thousand and five hundred dollars for said 
work and labor done in my employ 

Third (3th). After the death of my said beloved wife I ordain that 
al said time mv estate is to be divided between my children how 
living or living at Lhe time oT my decease, 1n equal parts. share and 


a, ‘ 


share alike. 


. . 3 i } | ; ly } 
Fourth (4th). If any of my children is not alive when the division 
. . : : ; 7} 
Is made. then and 11) such case h ~ her. or then ne] shall recelyv¢ 
cg os : ] 
his. ner. or tnere snare. 
Mag é : ae , ’ 
Fifth (5th). I hereby nominate and ap-oint my said beloved wife 
; d , +} ; } = 
the execulrix ol this mv Ast Will and testament, and here > \ 


44 authorize and empower her to compound, compromise, and 
settle any claim or demand which may be againstor in favor 
of my said estate. 
in witne Ss whereof l hav sel lie reunto my hand and seal thie LSth 
day of July, A. D. 1876. 
JACOB KESSEL. |[sEAL.| 
The above instrument was signed, published, and declared by tlie 
said testator to be his last will and testament in the presence of us, 
who have signed our names, at his request, as witnesses in his pres- 
ence and in presence of each other: Henry Timmer, of the town of 
Holstein, Calumet Co.; Wm. Vonderhorst, of the same place; An 


dreas Raminger, of the town of Russel, county Sheboygan. 


45 STATE OF WISCONSIN, | 
Sheboudan (ounty, } | 


In Probate. Sheboygan County Court. 


I, B. Williams, judge of the county court of said county, do hereby 
certify that | have compared theannexed copies of the last will and 
testament of Jacob Kessel, deceased, and also the decree of probate 
thereto, with the original record kept in said county court, and that 
the same is a true copy thereof and of the whole of said original 
records. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the county court of said county, at the city of She- 
boygan, in said county, this 25th day of September, A. D. 1882. 

[Seal Sheboygan County Court, Wisconsin 

B. WILLIAMS, 


( ounty Juda , 
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6 | Endorsed:| “Ex. A.” W. C. K. Sheboygan county 
court, in probate. In the matter of the last will and testa- 
ment of Jacob Ie ssel. deceased. Certified copy of last will and tes- 


Lament and deeree of probate 


vi ‘ EXHIBI1 ty 


RECEIVER’S Orrice AT MENASHA, WIs., 
2Ot); January, L856. 
Received from Henry I. Davidson, of Sheboygan county, Wis- 
consin, the sum of one hundred «& fifty dollars, being in full for the 
east half of northeast — sec No lourteen, & north we St qr. of north- 
west quarter of section No. thirteen, in township No. sixteen, of range 


No. twenty, containing one hundred & twenty acres, at $1.25 per 


$150.00 Duplieate 


BENJ. H. MOORES, Receiver. 


REGISTER - OFFICE, SHEBOYGAN Co. 


Rec'd for record April 30th, 1857, at 3} o’clock p. m 


CHARLES MEYER, Register. 


LS “ EXHIBIT ¢ 
Chis indenture, made the fourth day of January, in the year of 
our Lord one thousand eight hundred and fifty-nine, between Henry 
[. Davidson, of Rhine, county of Sheboygan, State of Wisconsin, of 
the first part, and Joseph Hine, of Russell county and State afore- 
saia, of the second part, witness 
That the said party of the first part, 
sum of two hundred and seventy-five dollars paid by the said 
party of the second part, the receipt whereof is hereby acknowl- 
eda 1 has civen, granted, sold, remised, released, aliened, conveyed, 
its does give, grant, bargain, sell, 


for and in consideration of 


4] 
ry, 
vil 


and confirmed, and by these preset 
ise, alien, convey, and confirm, unto the said party of 
the second part and to his heirs and assigns forever all that cer- 
tain tract, piece, or parcel of land situate, lying, and being in the 
county of Sheboygan, State of Wisconsin, described as follows, to 
The northwest quarter of the northwest quarter of section 
) 16), of range twenty (20), being 


remise, rele 


Wii 
thirteen (15), 1n township sixteen 
forty (40) acres, according to Government survey, being more or less: 

Together with all and singular the hereditaments and appurte- 
nances thereunto belonging or in anywise appertaining, and the 
reversion or reversions, remainder or remainders, rents, issues, and 
profits thereof, and all the estate, right, title, interest, claim, or demand 
whatever of the said partv of the first part, either in law or in 


ee a a peg DT ik ee Oe Si, ti i : Pgs rable aS % . 
oe “3 te 3 ee eee rae v ee ee ay Fe ENG ie 4 wpet pe r . 
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49 equity, of, in, and to the above-bargained premises, with the 
hereditaments and ap cat nances: 

To have and to hold the said premises as above described, with 
the appurtenances, unto the said party of the second part, unto his 
heirs and assigns, forever. 

And the said Henry I. Davidson, for bis heirs, executors, adminis 
trators, and assigns, does covenant and agree to and with, the said 
party of the second part, his heirs and assigns, that at the time of the 
ensealing and delivery of these presents he is well seized of the pre- 
mises above described, as of a good, sure, perfect, absolute, and inde-as- 
ible estate of f inheritence in law in fee simple, and that the same are 
free and clear of all aes ices Whatever, and that the above-bar-. 


gained premises in the quiet and pat —— possession of the said party 
of the second part, his ial irs and a is, against the said party « f the 
the second part, his heirs and — against all an d every person lawfully 


claiming or to claim the whole or any part thereot -he shall and will 
forever warrant and defend. 

In witness whereof the said parties of the first part have hereunto 
set his hand and seal the day and year first above written. 
HENRY I. DAVIDSON. [L.s.] 
HARRIET DAVIDSON.  [x.s.] 
Signed, sealed, and delivered in presence of— 


ERIS TALLMAGE 
JAS. T. DILLINGHAM 


STATE OF WISCONSIN. 
County of Sheboygan, | ° 


OU Be it remembered that on the fourth day of January. A. D. 

1859, personally came before me the above-named Henry I. 
Davidson & Harriet porionn, to an known pa > persons who 
executed the above at and cht knowledged the same to be their 


Iree act and deed ior > wis uses and DUTPOst s the reiti ine ntions d 
JAS. P. semen rene 
Not i) Pub lic 


NEGISTER - OFFICE, SHEBOYGAN Co 
Rec'd for record I bruary l7th. 1859, at 10 o'clock a. m. 
J. WE ISKOP EF. Register, 
By W. KUNZ, D'p'ty. 
Exhibit C. 


[Endorsed :] Copy. Deed of Henry I. Davidson to Joseph Hein- 


51 “Exursit 2D.” 


This indenture, made the twenty-ninth day of September, in the 
year of our Lord one thousand eight hundred and sixty-four, be- 
tween Joseph Hein and Eleonora, his wife, we of the first part, 
and Alois Hein, party of the second part, all of Sheboygan county 
and State of Wisconsin, witnesseth: — 
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That the said parties of the first part, for and in consideration of 
the sum of eight hundred dollars to them in hand paid by the said 
party vy of the second part, the rece Ip t whereof is hereby acknowledged, 
have granted, bargained, sold, remised, aliened, conveyed, and con- 
firmed, er by these presents do grant, bargain, sell, remise, release, 
alien, convey, and confirm, unto the said party of the second part 
and to his heirs cere assigns forever all that certain tract, piece, or 
a 1 of land situate, lying, and being in the county of Sheboygan, 
State of Wisconsin, to wit: The southwest quarter of the northeast 
quarter of section No. thirteen (13), of township No. sixteen (16) 
north, of range No. twenty (20) east, containing forty acres, more or 
sa and the northwest quarter of the northwest quarter of section 

oO. thir teen (18), of township No. sixteen (16) north, of range No. 
twenty (20) east, containing iorty acres, more or less, according LO 
Government survey 


‘ 
' (HM) ata? t)* 
i i 1} 


} 


Together with all and singu aur the hereditaments and appurte- 
nances thereunto belonging or in anywise appertaining, and the 
reversion and reversions, remainder and remainders, rents, issues, 
rofits thereof, and all the estate, right title, interest, claim, or 

demand whatsoever of the said pat - of the first part, either in 
o2 law or in equity, of, in, and to the rein hent d premises, 

with the hereditaments and appurtenances: 

To have and LO hole 1 t the s ud premises as above described, with 
the uppurtenances, unto the or party of the second part and to his 
heirs and assigns forever, and the said Joseph Hein and Elenora, 
his \\ ife. of a bove Ccoul 1LV and State, the-re heirs, executors, admin- 
istrators, and assigns, « do covenant, grant, bargain, and agree to and 
with the said part- of the second part, — heirs or assigns, that at the 
time of ensealing and delivery of these presents they was well seized 
of the premises a ‘a described as of eood, sure, pertect, absolute, 
and indeteasible estate of nese pt 9 in law in fee simple, and that 
the same are free poe cle; of all incumbrances whateve ¢ and that 
the above-bargained scabies in the quiet and peaceable possession 
of the said party of the second part, his heirs and assigns, against 


the said parties of the first part, their heirs and —, against all and 
every person or persons lawfully claiming or to claim the ee or 
any part thereof they shall and will forever warrant and defend. 


In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
JOSEPH HEIN. 
ELENORA HEIN. [1s 


iL. 8. 


Signed, sealed, and delivered in presence of— 
AUGUST SCHELLBURG. 
BERNARD CERAHAR 
STATE OF WISCONSIN, - 
County ot Shebougan. .- 


53 Be it remembered that on the twenty-ninth day of Septem- 
D). 1864, personally came before me the above-named 
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Joseph Hein and Eleonora, his wife, to me known to be the person 
who executed the abovi deed,and ack wieder ed the same to be their 


, 


free-act and deed for the uses and purposes therein me 


Received for record it 2 a’ lock ry. Td).., Decem bi r oth. LS64. 
W. KUNZ. Register 
Exhibit D. 


| Endorsed | Copy. Deed of Joseph Hein & wife to Alois Heli! 


} } 
This indenture, made the sixt lav of April, } the year of ou 
} } thonsand oht hy nil vf orl hetu | 
Ore Qoiit Lilt (mid elvtl iil read atid SIAL (iit, DELWEeRCTI LOLs 
. 4 ‘ . ? ’ . ’ ’ 
‘ at ‘| ley ar t +i : { art ’ “ur 
Hein and Catherine Hein, parties of the first part, and Henry Loeb 
. , J , > , . 
va t ‘ if aks i] ’ " | ’ " 
party of the second part, all OF UN county oF Snedoovgan, State ol 
. . se €2 
a . ‘ — resi i] } + > | : 
Wisconsin. witnesseth : hat ne salad parties of the frst pal ic) 
i i 
° - Sg in . i — 4] , ’ ’ . i} 7 
and in consideration OF the sum or one thousand and two dollars. 
; Lamm act Ines ¢3 . as ete f ¢t | + 4 :, 
them 1 Dana pala py Lait Saiti PATOLY OF LOC SCCOTU pare, thie ¢- 
. . ’ ’ ’ ’ , , i 
: * ee &. . ‘> 7 ’ :'y ‘ ’ 
celptl whereof is hereb cohressea ana acknowiedged, nave given, 
i 
5 ; . 1 > y 4 " }: . ; . . 
grant <d. barealned,. sold. remised. rereCasead, ALICHCUd, CONVeVed, and 
‘ . 


confirmed,and by these presents ao give, grant, bargalh, sell. remis 
ralas : alia : {Tp . cl MyDD PrY pret, ; : Ty. = of ‘| a . 
reiease, allen, CONVEY, ANG COMME nto the sald party of the second 
part, his he irs and aSSiVlis, for Vel all.that ‘ rtal | plece or parcel ot 
land lying in Shebovgan county, State of Wisconsin. and known 
and « cle SsCri ibed iLS follows to wit 

The west half of the nortbwest quarter of section se iro lS be 
township sixteen (16) north, of range twenty (20) east. contain 
elghty “acres according to Government survey, be the saine more 


a i ‘ 
iess— 
[$1.50 st 
+} 1] i } & } 
l‘ooethe! Wi i adli ana Sitivul i it nered!) ments and ap} Anu 
; . | | _ , » ee rn ‘ . 
naneces thereunto bdelionging or In anywise appertalnuing, and all 


the estate, right, title, interest, claim, or demand whatsoever of tl 
said parties of the hirst part, either in law OF eq lity, elther in) nos 
sess1on or expectancy, OT, In. and LO the above-bargained premise 
and their hereditaments and appurten 
To have and to hold the said premises as above described, wit! 
hereditaments and appurtenances, unto t : 
second part and to his — and assigns forev« 
And oe said Alois Hein, for hi f his heirs. executors. and ad- 


. . } } : 
ministrators, do- covenant, grant, “ec and agree to and with 


‘ 


the cry party of the second part, his heirs and assigns, that at the 
time of the ensealing and delivery of these presents he is well seized 
Ol the premises above « lescri Le d, as of a oud, sure, perfect, absolute 
and indefeasible estate of inheritance in the law, in fee simple, and 
that the same are free and clear from all incumbraneces whatever 
and that the above-bargained premises in the quiet and peaceab le 
possession of the said party of the second part, his heirs and assigns, 
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against all and every person or persons lawfuily claiming the whole 
or any part thereof, he will forever warrant and defend. 
In witness whereof the said parties of gress first part have hereunto 


their hands and seals the day and year first above written. 
ALOIS HEIN. [SEAL. | 
CATHERINE x HEIN. [seat] 


Signed, sealed, and delivered in presence of— 
GEORGE PLUMMER 
J. T. DILLINGHAM. 


STATE OF WISCONSIN. | 


Shebougan f ounty, Gee 
Be it remembered that on the 6th day of April, A. D. 1868, per- 
SO! VY Cal before mi tha above nan “i Alois Hein and Catherine 


bi n. to Thi known to be the pr rsols ores executed the said deed. 
nd acknowledged the same to be their free act and deed for the 
uses and purposes therein mentioned 
J. T. DILLINGHAM, 
Notary Public. 


, ned -) po } 2% - . 
for record at 12 oclock m.. April 1d. 1868. 


ALBERT MAHLENDORP, Register 


[Endorsed:] No. —. Copy. Alois Hein & wife to Henry 
Loeb. Warranty deed. 


REGISTER’S Orrice, SHEBOYGAN County, Wis. 
Received for record the 11th day of April, A. D. 1868, at 12 o’clock 
m., and recorded in vol. —- of deeds, on PF 
ALBERT MALENDOR D, 
Registes Oi Deeds. 


this indenture, made the twenty-fifth day of October, in the year 

our Lord one thousand elght hun lred and sixty-nine, between 
Henry P. Loeb & Charlotte Louise Loeb, parties of i first part, and 
Jacob Kessel, party of the second part, all of the county of Sheboygan, 
& State of Wisconsin— 

W it resseth that the suid parties Ol the first part for and 1 COoll- 
sideration of the sum of nineteen hundred and fifty dollars to them 
lt} 1) ind paid by the said | arty of the S cond part, the rece 7 { whereof 
is hereby confessed and acknowledged, have given, granted, bargained, 
sold, remised, released, aliened, conveyed, and confirmed, and by 
these presents do give, grant, bargain, sell, remise, release, alien, 
convey, and confirm, unto the said party of the second part, his heirs 
and assigns, forever, all those certain pleces or parce ‘ls of land situ- 
uted in Sheboygan county, State of Wisconsin, and known and de- 
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scribed as follows, to wit: The west half of the northwest quarter of 
section thirteen (13) and the south one-third running east and west 

the southeast quarter of the northeast quarter of section No 
~ rid (14) and all the land in the west half of the northeast 
quarter of said section fourteen (14) lying south of the road as it 
Is now traveled across said quarter section, all the above in town- 
ship sixteen (16) north of range twenty (20) east, containing'in all one 
hundred forty-one and one-third acres (1414), be the same more vr 
less— 


_ 
Ss (Hh) actamnps. 


| and singular the hereditaments and ap- 
purtenances thereunto belonging or 1n anywise appertaining, 

d i , title, i | xr demand whatsoever 
ol ‘the said parties of the first part, eltber 1n law or In equity either 
, | possession or e xX pe Cc tancy, of, in, and to the above-bargained pren 
ISé ~ and their he I dit: iments and appurte nances;: 

To have and to hold the said premises “us above described, with 
the hereditaments and appurtenances, untothesaid party of tl nesecou d 
part and LO his heirs and assions forever: And the said Henry ? 
Loeb, for himself, his heirs, executors, and administrators, does cov- 
enant, grant, bargain, and agree to and with the said party of the 


nom 
le eR ei eer knee: Ohad ok ie il et] ealiny 
second part, DiS helrs and assigns, that at the time or the enseailny 
,* . , . ion ,} : ’ Ps . ’ 
and delivery of these presents — well seized of the premises above de- 


, } } j } . . . 
scribe das of ; 1 good. sure, perrect, absolute. and indefeasible estate ol 


inheritance in the law. in fee simple. and that the same are free 


and clear from all incumbrances whatever: and that the above- 
bargained premises in the quiet and } peace able possession of the said 
party of the second part, his heirs ms. assigns, against all and every 
person or persons lawfully claiming the whole or any part thereof 


he will forever warrant and defend. 
In witness whereof the said ashe of the first part have hereunto 
set their hands and seals the day 1d year first above written 
HENR Y 'P. LOEB. LL. 8. | 
CHARLOTTE LOUISE LOEB. | 


Signed, se ale d. and de live red j 1} por sence of— 
lh, OMIG., 
J. T. DILLINGHAM. 


AS STAT » Wiscons IN, / 
hea of Sheboygan, } | 


Be it remembered that on the 25th day of October, A. D. 1869, 
personally came before.me the above-named Henry P. Loeb & Char- 
lotte Louise Loeb, to me know- to be the persons who executed the 
said deed, and acknowledged the same to be their free act and deed 
for the uses and purposes therein mentioned. 


J. T. DILLINGHAM, 
Notary Public. 


CHARLES CORNELIUS VS. CAT 


Received for record at 9 o’clock 


c 


HARINA MARGARETHA KESSEL. 
November 1, 1869. 
NATHAN COLE 


1, Register, 
G. MARGUARDT, Deputy. 


aa 


a 
: 
' | 
: 


| Endorsed :| Copy. Deed of Henry P. Loeb and wife Jacob 
Kessel, 
ov IXHIBIT G 
LAND OFFICER, 
Ty 1, WIS... April 9th, 1879 
|, Geo. W. Fay, register of t! | d States land office at Me- 
nasha, Wis do hereby certify that the northwest quarter of the 


northwest quarter of section No 
: 


‘ 
; } t reyes) j 
tii bis 


in township No. sixteen, 


of range No. twenty E., was entered at this office, at Menasha, Wis., 
on the sixth day Ol Decem ber, A |) is the name of Myron H. 
Putler, as appears from the books of record hereof, and that the 
same was patented to Myron H. P June 4th, 1877. 

| further e rtify that I bave examined and comp vared the fore- 
roing with the records now in ! lice and find the same to be a 
correct transcript therefrom. 

Given under ny hand the da nd year above written. 

(Signed) GEO. W. FAY, Register. 

| Endorsed :| Duplicate certifi 

HU) XH HH 
DEPARTMENT OF THE INTERIOR, 
GEN] LAND OFFICE, Apri 17, 1880. 

L, A. Williamson, Commissione! the General Land Office, do 
hereby certify that the annexed pages 1 tu 12, inclusive, is a true 
and + Arey ana # cation of the tter of this off hice, dated June © 
1879, to the register and receiver at Menasha, Wisconsin, reinstating 
cash entry No. 22953 

in testim bOTL whi reoft have het unto subseribed nv name and 


CaAuUs«t d the sé al of this ofhice to be a 
on the dav and vear above writt 
ISEAL. | 
(% 
(}] (C 


N. 49424, 


DEPART 


W 
Wi 


receiver, Menasha, 
This office 
_ of Wisconsin, 
=p? | 


ister 


W 


(F;ENTLEMEN : is In 
Loo dated 
| — 


ra 


‘yer ervy sey 
#36/52, 66611, 


67 264. 


April 


tixed, at the city of Washington, 


'} 
ss 


J. A. WILLIAMSON, 
boner of Pr Vie ral Land Office. 


R. S. G. 


M. E. 


7406 


1vid 


ie 


U i. 


H 


rHE INTERIOR, 
Lr LAND OFFICE, 
D June Sd. 


MENT O} 
(;ENERA 


\SHINGTON, 1879. 


i= 
% 
K. 


seam: in, 


letters from the Hon. 
and W. H. 


receipt ') 


28. 18/8. 


Ae CE eee 


‘township 16 north, of rallye 


“i 
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Esq,, dated Sheboygan, Wis., May 21st inst. (the latter by reference 
from the Hon. J. A. Bentley), tonching cash entry No. 22953, by 

Henry J. Davidson, for the E.} of N. E.} see. l4and the N. W. 
62 + of N. W. 4 see. 18, township 16 north, of range 20 east, dated 

Jan. Zu, LS56, heretofore canceled by this office, und confi 
additional homestead entry No. 1439 (final cert. No. 489), by Myron 
H. Puffer, for the N. W. } of N. W. 4 of said sec. 13, township 16 
north, of range 20 east, dated Dec. 6, 1876, upon which latter entry 
patent issued June 4, 1877, asking that this office furnish sueh ré 
leif as may be within its power to the parties occupying and claim 
ing to hold said N. W. 4 of N. W. } see. 13 under and by virtue of 
said cash entry No. 22953. 

An examination of the files and records of this office shows 

63 the following state of facts in connection with the entries 

above referred to: 

Jan, 29, 1856, Henry J. Davidson made cash entry No. 229538 for 
the N. W. 3} of N. W. 4 of sec. 13 and the E. 4 of N. BE. } sec. 14, 
20 east, which entry was canceled by 
this office Oct. 24, 1857, because of conflict as to the E. } of N. E. 4 
of said sec. 14, said tract having been approved to the State of Wis- 
consin as “swamp land” Oct. 28, 1854, and patented as such Dee. 


13, 1856, and the local officers were duly nctified of such cancella- 
tion by office letter of uid dete (viz., Oct. 24, 1857) and in- 
64 structed to notify the party to make his application for the 


return of the purchase-money in the case of said cash entry 
On the 6th day of Dec.., [S76 (no adverse right, iis appeared 
from the tract book. attaching to said tract), the N. W. of 
N. W. } of said sec. 13, township 16 north, of range 20 east, was en 
tered by Myron H. Puffer, per additional homestead application No. 
1439 (final cert. No. 489), the same being made as an additional 
entry to homestead entry No. 416, dated Feb. 15, 1867, commuted 
Aug. 20, 1865, per cash certificate No. 27902, and patent issued on 
said entry June 4, 1877. 
65 it Is stated by t the Hon. I. ». Drage, ae his letter « yf Apri 
28, 1878, that Mr. Davidson, having no knowledge of th 
cancellation of his said entry No 22953, conveyed both the tracts 
embraced therein to certain parties, who in turn conveyed them 
until, some years ago, they came into possession, through said con- 
veyances, of Jacob Kessel, who occupied all the land embraced in 
said cash entry, his buildings being on the N. W. } of N. W. 4 of 
said sec. 13, he having occupied the land for more than ten years 
and his grantor before him for nine years. Mr. Kessel being now 
dead, his heirs have continued in uninterrupt ted possession 
H6 until confronted by aclaim of title to said N. W. t of N. W. 
co peo cman: $+ inca sgtomsaettini, toe Myron 
H. Puffer dated Dec. 6, 1876 (one of evel date with the entry of 
Puffer, it will be observed), and producing the patent issued to Puffer 


cj 


June 4, 1877. 


From the various facts connected with these entries I make the 
following deductions: 
First. That the cancellation by this oftice, on Oct. 24, 1857, of the 


¢>"7 
— 
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-~ 


entire entry of Henry J. Davidson because of a conflict as to 
O oneof the tracts embraced therein without first giving the party 
the right of election as to whether he desired to retain the 
tract found to be free from conflict was erroneous, and cancellation 


‘ 


' 


d have been made onlv as to the tract for which the Govern- 
ment could not, by reason of a prior disposal, pass title. That Mr. 
Davidson never had an opportunity to exercise the right of election 
as to the cancellation of his entire entry is shown conclusively by 


the records of this office, as the sam letter which conveyed the In- 
Lf lig nee of the conflict as to one of the tracts canceled, as before 
stated, the entire entry Db) reason of said conflict. Again, 
ite the fact that more than twenty years have elapsed since the 
cancellation of said entry without application having been 
made for the return of thi purchase-money Is very good evidence 
it neither Mr. Davidson or his assignees ever had notice of such 

Ll lation 


Second. The additional entrv of Myron H. Puffer was clearly a 
speculative entry, made. as a mutter ol fact (it would appear). by 
Abel Keyes (his conveyance from Puffer, as before noted, bearing 


even date with the entry itself), and made upon land which twenty 

vears of settlement and cultivation would seem to give sufh- 
G9 cient notice was occupied at the date of said entry, and it 

WoO iid sce that thi prin ple laid down by the Supreme 
‘ of th l'nited States in the case of Atherton Us. l‘owler (6 
Otto, 513) would maintain in this ease, viz., that “the generosity 
by which Congress gave the settler che right of pre-emption was not 
intended to rive him the benefit of another mans labor and author- 
ise him to turn that man and his family out of their home.” 


in fact. taking into consideration the speculative uses to which 

2 } ’ ; ‘ . | . o4 . : " | + 
additional homestead rights are put and the ease with which they 
. . " . . ’ : . 

are located, | am of Opinion that the principie above referred 


70 » would apply to this class of entries with additional force, 
and it is manifestly the duty of this office In every legal 


manner to protect the settler upon the public lands who has made 
his settlement and improvements in good faith, and holding, as he 
beleives, under a valid entry, from those who locate additional home- 


— 


stead rights upon land which his labor has improved and made val- 
uable 
by my letter of May 14, LS75, you were instructed LO eall upon 
Myron H. Pufter to surrender thi pa ent issued LO him in the case 
of said additional homestead entry, and in your letter of 
i] June 20,1878, that when called upon to surrender said patent 
Mr. Puffer informed you that he had sold the land and that 
the pateut was not in his possession 
Holding to the view that the arbitrary cancellation by this office 
of said cash entry No. 22953 as to the N. W. | of N. W. t of sec. 15, 
township 16 north, of range 20 east, w hich tract was at that date in 
murket, free from conflict, and sublect LO entry, Was erroneous, and 
further strengthened by the preponderating equities on the side of 
the parties claiming under the cash entry, with the design of 
iz giving said claimants the best possible standing in an equity 


- 
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court, to which tribunal they will (it is stated) be com pelled 
to resort to defend their title, by reason of an ejectment suit to be 
brouglit by the party claiming under the Puffer patent, I have this 
day reinstated said cash entry No. 22953 as to the N. W.¢ of N. W. 4 
sec. 13, township 16 north, of range 20 east, upon the files and rec- 
ords of this office; and were this office not estopped from so doing 
by a decision of the Supreme Court (see case of Moore vs. Robbin 

6 Otto, 580) I would order patent to issue on said entry for said 

tract. 

70 You will note the reinstatement of said cash entry No. 
ords, thereafter noti- 


22953, as above — ted, upon your re 
fying this office of the fact, and advise all parties who may have 
been in oe idence with your office touching this case of the 
contents of this lett | 
Hon. E. 5. Bragg ae Hon. J. A. Bentley, in this city, and Con- 
rad Kres, Esq., of Sheboygan, Wis., will be furnished with copies of 
this ietter from this office. 
Very respectfully, 


(Signed) J. A. WILLIAMSON, 


fommissioner. 


This indenture, made the sixth day of December, ae the vear of 
our Lord one thousand e! ight hundred and seventy-six, between 
Myron H. Puffer and Nellie B. Puffer, his wife, of the citv of 
Menas sha, part ies of the first rainapor A bel Keyes, of the same place, 
noe the second part, witnesseth : ‘That the said parties of the first 
part, i or and in COT) side ‘ration of the sum of hity dollar- LO them in 
hand paid by the said party of the second part, the re cetp t whereof 
is hereby confessed and acknow ledged. ha- riven, grante d, barg: Linie d, 
sold, remised, relea sed, and quitclaimed, and UV these pres nts do 
give, grant, bargain, sell, remise, release, and quitclaim, unto the 
said party of the second part, and to his heirs and assigns forever 
all the following-described real estate, situated in the county of She- 
boygan and State of Wisconsin, to wit: The northwest quarter of 
the northwest quarter of section thirteen (13), township number six- 
teen (16) north, range number twenty east (20), containing forty 
acres, according to Government survey; to have and to hold the 
same, together with all and singular the appurtenances and privi- 
leges thereto be longing or appertaining, and all the right, interest, 
and claim whatsoever of the said parties of the first part, to the only 
proper use and benefit of the said party of the second part, his heirs 
and assigns, forever. 

[In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

MYRON H. PUFFER. [seat.] 
NELLIE B. PUFFER. SEAL. | 


79 Signed, sealed, and delivered in presence of— 
FRANK A. KEYES, 
EDWARD E. KEYES. 
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| Endorsed:] Copy. Deed of Myron H. Puffer and wife to Abel 
Keyes. 


STATE OF WISCONSIN, 
Winnebago County, } 


so 
ee 


Be it remembered that on this sixth day of December. A. D. L876, 
the said Myron H. Puffer and Nellie B., his wife, who are to me 
personally known, appeared before me and acknowledged the fore- 
going instrument to be their free act and deed for the uses and pur- 
poses therein contained. 

FRANK A. KEYES, 
Notary Public. Winnebago + # Wis 


i6 “EXHIBIT K.” 


This indenture, made the fifteenth day of March, in the year of 
our Lord one thousand eight hundred and seventy-eight, between 
Abe I yes, of the city ot Menash Be Winnebago county, Wisconsin, 
party of the first part, and Charl - Cornelius, party of the second 
part, witnesseth : 

Chat the said party of the first part, for and in consideration of 
the sum of four hundred dollars to him in hand paid by the said 
party of the second part, the receipt whereof is hereby confessed and 
acknowledged, ha- given, granted, bargained, sold, remised, released, 
and quitelaimed, and by these presents do- give, grant, bargain, sell, 
remise, release, and quitelaim, unto the said party of the second part 
owlng-deseribed real 


State of Wisconsin, 


and to his heirs and assigns forever all the fol 
estate, situate In the county of Shebovgan an 

to wit: The northwest quarter of the northwest quarter of section 
thirteen (158), township sixteen (16), range twe hty (20), containing 
forty acres, according to Government surve\ 

l‘o have and to hold the same, together with all and singular the 
appurtenances and privileges thereunto belonging or appertaining, 
and all the right, Interest, and claim whatsoever of the said party of 
the first part, to the only proper use and benefit of the said party of 
the second part, his heirs and assigns, forever 

ln witness whereof the said party of the first part ha- hereunto 
set his hand and seal the day and year first above written 


ABEL KEYES. [sEAt.] 


Signed, sealed, and delivered in presence of— 
C. A. REY Be. 
PV. LAWSON. Jr. 


dé | Endorsed: | Copy. Deed of \ bel Keves LO ( ‘harl 3 ( ‘ornellus. 
STATE OF WISCONSIN, 
- . ~ 88: 
i} innebago County, ) 


Be it remembered that On this fifteenth day of March, A. D. 1875, 
the said Abel Keyes, who is to me personally known, appeared be- 
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fore me and acknowledged the foregoing instrument to be his free 
act and deed for the uses and purposes therein contained. 
P. V. LAWSON, 


Notary Publie. Winnebago County, Wisconsin. 


| 
i | 
| 
| 


REGISTER’S OFFICE, SHEBOYGAN Co. 

Received for record March 25, 1878, at 1 o’clock p.m 
corded — vol. 40 of deeds on page No. 415. 

ERNST CLAMBACH, Registe }’ 


and re- 


15 Exuipit L. 


swell! 


[, Coles Bashford, Governor of the State of Wisconsin, to all to whom 

the- presents shall come, Greeting: , 

Pp Coles Bashford, Governor of the State of Wisconsin. in pur- 
suance of the provisions of an act of the Legislature of this State 
entitled “An act for the protection of the swamp and overflowed 
lands in this State and to grant pre-emption rights thereon,” ap- 
proved April 2nd, 1855, do hereby certify that the annexed descrip- 
tive list embraces a correct description of all the swamp and over- 
flowed lands in the county of Sheboygan, as appears by the records 
in this department, enuring to this State under the provisions of an 
act of Congress entitled “An act to enable the State of Arkansas and 
other States to redeem the swamp land within their limits,” ap- 
proved Septem ber 28th, 1850. 


ar 3H 


[n testimony whereof I have hereunto subscribed my name and 
caused the great seal of the State of Wisconsin to be atlixed. 
Done at Madison this first day of January, 1857. 
By the Governor: 
COLES BASHFORD 
iL. 8. | D. W. JONES, 
Sec’t'y of Stat 


Kk. } of N. E. i section 14. township, L6, range 20, 50 acres. 


79 “ExuHisit M.” 
Homestead Certificate No. 489. Application 1439. 


The United States of America to all to whom these presents shall 
come, Greeting: 

| Whereas there has been deposited in the General Land Oftice of 

the United States a certificate of the register of the land office at 

Menasha, Wisconsin, whereby it appears that pursuant to the act of 

| Congress, approved 20th May, 1862, “'To secure homesteads to actual 

Ht settlers on the public domain,” and the acts supplemental thereto, 

the claim of Myron H. Puffer has been established and duly con- 

summated in conformity to law for the northwest quarter of the 

| northwest quarter of section thirteen, in township sixteen, of range 

twenty, in the district of lands subject to sale at Menasha, Wiscon- 

sin, containing forty acres according to the official plat of the survey 


iene inne RI 
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of the said land returned to the General Land Office by the sur- 
vevor general: 

Now know ye that there is, therefore, granted by the United 
states unto the said Myron H. Putter the tract of land above de- 
tract of land, with the appurte- 


seri be d: to have and to hold the said 
Puffer and to his heirs and 


Haluces thereof, unto the suid My rol H 
assions forever. 
[n testimony whereof I, Rutherford Bb. Hayes, President of the 
L nited States of America, have caused these letters LO be made 
patent and the sea | of the General Land Othee to be hereunto 
affixed. 
SO Given under my hand, at the city of Washington, the 
fourth day of June, in the year of our Lord one thousand 
elght hundred and seventy-seve n,and of the Indepe ndence ot the 
United States the one hundred and first 
by the President 


R. B. HAYES, 


| SEAL. | 
i . 
Asst. SECT tary. 
Recorded vol. 1, page 476. , 

S. W. CLARK. 
Reco dey of the General Land Office. 


REGISTER’S OFFICE, SHEBOYGAN Co. 


Received for record July 21, A. D. 1877, at 1 o'clock p. m., and 
recorded vol. yy of deeds. Ol) Ppule NO LS 
ERNST CLAMBACH, Register. 


| Endorsed:] Not compared. U.S. patent to Myron H. Puffer. 


S| xXHiIBpir N 

\t a general terin of the circuit court for Sheboygan county, held 
at the court-house in the city of Sheboygan on the fourth Monday 
ol Septen ber, A. D. 1882 


Present: Hon. N.S. Gilson, judg 


CHARLES CorNELIvs. Plaintiff. 


CATHARINA MARGARETHA KESSEL. Defendant 


The issues joined herein coming regularly on to be heard and 
tried in its regular order upon the calendar of jury causes, and the de- 
fendand having demanded that the equitable counter-claim pre- 
sented in the answer herein be first tried and determined by the 
court, it was so ordered, and the court thereupon proceeded to sepa- 
rate trial of such issues without a jury; and after hearing the testi- 
mony adduced by the respective parties thereupon, and after hearing 
counsel for the plaintiff and defendant, respectively, having held 
the satne under advisement, now, after consideration thereupon, the 
court find- and determines as matters of fact: 

First. That the real estate described in the complaint, to wit, the 
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northwest quarter of the northwest quarter of section 13, in town- 
ship 16, of range twenty, in Sheboygan county, in the State 
82 of Wisconsin, was, on the 29th day of January, 1856, a part 
of the public domain of the United States, within the district 
in State of Wisconsin know- as the Menasha land district, subject to 
entry and purchase. 
| Second. That on the said 29th day of January, 1856, one Henry 
[. Davidson made cash entry and purchase of said tract, together 
with another tract, at the proper land office, paid the purchase 
| price, and obtained the usual receiver’s receipt thereupon, whicl 
was subsequently, April 30, 1857, duly recorded in the office of reg- 
ister of deeds for Sheboygan county, 1n vol. 3 of deeds, on page 181], 
which said receipt reads as follows: 


YT *}* ~ = 
No. 22953. 


REcEIVER’s Orrice, Menasua, Wis., 29 January, 1856. 


ee 


Received of Henry I. Davidson, of Sheboygan county, Wisconsin, 
the sum of one hundred and fifty dollars, being in full for the east 
half of the northeast quarter sec. No. fourteen (14), and northwest 
quarter of the northwest quarter of section thirteen, in township 
No. 16, of range No. twenty, containing one hundred and twenty 
acres, at $1.25 per acre. 

$150.00. Duplicate. 

BENJ. H. MOORES, Receive ve 


Third. That said purchaser, Davidson, subsequently, to 
83 wit, January 4, 1859, with his wife, conveyed said premises 
described inthe complaint by a warranty deed to one Joseph 
Hine, who entered into possession, improved and erected a dwelling- 
house upon the same; and said premises were subsequently con- 
veyed by said Joseph Hine and wife, by a warranty deed, to Alois 
Hine, and by Alois Hine to Henry Loeb, and by Henry Loeb to 
Jacob Kessel, Oct. 25, 1869, all by successive warranty deeds, and 
all duly recorded in said register’s office of Sheboygan county, and 
said premises were in the possession continuously of said grantee 
| successively. 
| Fourth. ‘That said last grantee, Jacob Kessel, was the husband of 
the defendant and died testate in said Sheboygan county July 29, 
1876, in the possession of said real estate, and having been in the 
possession thereof since conveyance to him as aforesaid,and having 
used and improved the same; that the will of said Jacob Kessel was 
duly admitted to probate in the county court of said Sheboygan 
county on the 11th day of Sept., 1876, and in and by said will the 
defendant was invested with a life interest in and to all the real 
estate of said deceased, including that aforesaid, and was as such 
devisee in the possession thereof at all times subsequently to the 
death of said Jacob Kessel as aforesaid. 
84 Fifth. That on the 6th day of December, 1876, a certificate 
of entry of said tract of land mentioned in the complaint as 
an additional homestead entry was issued by the receiver of the said 
land office at Menasha to.one Myron H. Puffer, and subsequently, to 


eyed 
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wit, June 4th, 1877, a patent was thereupon made and issued by the 
proper officers of the United States, purporting to convey said land 
to said Myron H. Puffer; said Puffer made quitclaim deed to one 
Abel Keyes Dec. 6, 1876, and Keyes deeded to plaintiff March 15, 
1878. 

Sixth. That on the 3rd day of June, 1879, an order was made by 
the Commissioner of the General Land Office of the United States 
reciting, among other things, that the said certificate of entry so 
issued tosaid Henry I. Davidson was subsequently to its issue cancelled 
by said officer erroneously and without cause, and that such can- 
cellation should only have been made as to other tracts mentioned 
in said entry for which the Government could not, by reason of a 
prior disposal, pass title while the tract in question in this action 
was free from conflict, and it was by said order directed that said 
cash entry of said Henry I. Davidson as to the said tract here in 
question be reinstated. 


And, as conclusion of law thereupon, the court finds and decides 

as follows: 
SO 1. That said purchase and cash entry by sald Henry [. 
Davidson and the certificate thereof issued to him vested in 
said Henry I. Davidson and his assigns a valid and subsisting In- 
terest In said lands described in the complaint and the right-to a 
patent from the United States, and the said tract was thereafter 
segregated from the public domain not subject LO other entry. 
2. That the purported cancellation of said Davidson’s cash entry 
founded upon mistake or without cause was void, and the same was 
properly reinstated by the Land Department. 

>. That the certificate of additional homestead entry issued to 
Myron H. Puffer and the patent thereupon subsequently issued were 
without authority and void. 

| That the defendant’s testator, Jacob Kessel, was at the time of 
his decease vested with all the rights and interest and equities so ac- 
quired by said Henry I. Davidson in and to said tract of land and 
entitled to the possession thereof, and that the defendant was at the 
time of the commencement of this action and still is vested with 
such interest, equities, and possession for her life. 

5. That said defendant is entitled to judgment against the plain- 
tiff accordingly; that said entrv by and patent to Myron H. Puffer 

were and are null and of no effect as a conveyance of title to 
S6 said land, and that said defendant’s testator died vested with 

an equitable title to said premises and entitled to the posses- 
sion thereof and a patent therefor from the United States assuring 
the legal title through the original purchaser and grantor, Henry 
I. Davidson, and that defendant have such interest and estate and 
possession for and during her life. 

6. That said defendant is further entitled to judgment dismissing 
plaintiff’s complaint, and for her costs and disbursements of this 
action. 

And it is further ordered that defendant have judgment of this 


I— 2 | 
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court in her favor and against the plaintiff in accordance with the 
foregoing findings and decisions. 
By the court: 


(Sioned) N. ~ CFILSON. Juda 
7 KXHIBIT O 
Cireuit Court. County of Shebovgan 
4 
(CHARLES CORNELIUS. Plaintiff. 
. 4 . . ' 
CATHARINA MARGARETHA KESSEL. Defendant. 

{nd now comes the plaintiff, by Conrad Krez. his attorney. and 

excepts to the decision of the court upon the trial of the issues of 


a“ | i. ay 
fact in this cause as follows, to wil 


First. The plaintiff excepts to the first fact contained in the find- 
ings of the court because it is not supported by any evidence in the 
Cause, 

hi i 


Second. The plaintifi excepts LO the second finding of fact in the 
findings of the court because the fact found that Henry I. Davidson 


paid at the U.S. land office for two different tracts of land is con- 
trary to the evidence, which shows the purchase by him of one 120- 
} 


acre tract. 2-thirds of which was State land 


Third. The plaintiff excepts to the third finding of facts in the 
finding- of the eourt because the facts found Dy the court in such 
finding ure contrary LO law and the evidence nn the Case. 
fourth. The plaintiff excepts to that part of the fourth finding of 
facts by the court by which the court finds that Jacob K esse] linl- 
proved the land in question and that by his will the defend- 
OO ant was invested with a 
because said facts found 
against the evidence in the case. 
‘Fifth. The plaintif excepts to the sixth finding of facts by t | 


life estate in said land as his devisee 
by the court are contrary to law and 

vii 
court because the facts found therein are irrelevant to the issue in 
the case, contrary to law, and unsupported by the evidence in the 
Cudse. 

Sixth. The plaintiff further excepts to the whole finding of facts 
because the same fails to find on all the issues under the counter 
claim. 

The plaintiff further excepts to each and every conclusion of law 
upon said findings of fact as erroneous in law under the facts found 
by the court and under the facts as the same appeared by the plead- 
ings and the testimony in the case. 

Dated January 6th, 1883. 


CONRAD KREZ, 
Plaintiff's Attorney. 
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At the September term of the cireuit court of Sheboygan county, 
\. D. 1882, this action, being thre rst on the calendar for trial by 


: 


jury, was duly reached in its regular order for trial, and the follow- 
g proceedings were had 

W he n the case was called the def ndant, by his counsel, moved 

st for a trial of the equitable ssue under the counter-claim, to 

‘+h motion the plaintiff, by his counsel, objected, because the 


1] lei * ’ th selai T 
facts alleged as counter-claim do not constitute a counter-claim. The 
} | 


objection was overruled by the court, and the plaintiff, by his coun- 
ait 


a 


' , 
sei, excepted oO sucn | 


Lillie’. 

(hereupon the court ordered the trial of the counter-claim to be 
first had by the court; to which order the plaintiff, by his counsel, 
excepted 

The cl f ndant then offered in vidence il certified copy of the 

will of Jacob Kessel, dated September 11, 1876, and of the 
90) decree of probate thereof, a copy of which is hereto annexed, 
marked exhibit * — and forms part hereof. 

The plaintiff then objected to the admission of any evidence 
under the counter-claim because such counter-claim does not set up 
facts sufficient to constitute a cause of action against the plaintiff 
and because the counter-claim shows that if the defendant had had 
any equitable claim it has become stale by the lapse of time. The 
objection was overruled by the court, and the plaintiff, by his coun- 
sel, excepted to such ruling of the court 

The defendant then oftered in evidence the record of receiver's 
rect Ipt No 229953. recorded in the office of the register of deeds of 
leeds, on page 151, on the 30th 


Sheboygan CcOUnLY in volume » Of 
1 is hereto annexed and made 


day of April, LSo7, a copy of whic 
part hereof, marked “ Exhibit B. 

The plaintiff, bv his counsel, objected to its admission in evidence 
on the cround of its Irrelevancy and incom petency under the plead- 
5. The court overruled the obj ction, and the plaintiff excepted 
to such ruling by the court. ‘lhe record was then read in evi- 

cle nce, 
9] Defendant, by his counsel, then offered in evidence the 
record of a warranty deed for the land described in the com- 
plaint from H. I. Davidson and wife to Joseph Hine, dated January 
l4th, 1859, recorded in said register’s office in volume 6 of deeds on 
page 270, a COpy of which is hereto annexed and made part hereof, 
marked “ Exhibit C.” , 

The plaintiff then, by his counsel, objected to its admission in evi- 
dence on the ground of irrelevancy and incompetency and because 
it appears by the pleadings that said Davidson’s custody of the land 
described in said deed had been cancelled prior to its execution. 


seine eaten ea 
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The objections were overruled by the court, and the plaintiff, by 
his counsel, excepted. 

Defendant, by his counsel, then offered in evidence record of a 
deed for the land described in the complaint from Joseph Hine and 
wife to Alois Hine, dated September 29, 1864, and recorded in said 
register’s office October 5th, 1864,a copy of which is hereto annexed 
and made part hereof, marked “ Exhibit D.” 

Plaintiff objected to its admission in evidence on the same grounds 
as before. The objections were overruled by the court, and the plain- 

tiff, by his counsel, excepted. 
99 De fe ndant. by vm COUNTS I, the n offere d in) e vide TICE TEC cord 
of a deed for the land described in the complaint from Alois 
Hine and wife to Henry 1 oeb, dated April 6, 1868, and recorded in 
said register’s office April 1 1368, in vol. 24 of deeds, on page 682, 
of which deed a copy is bevet » annexed and made part 
marked “ Exhibit I.” 

Plaintiff, by his counsel, objected on the same grounds as before. 
The objections were overruled by the court, and the plaintiff « 
cepted. 

The defendant, by his counsel, then offered in evidence a deed for 
the land described in the complaint from Henry Loeb and wife to 
Jacob Kessel, dated October 25, 1869, and recorded in said register’s 
ne November 1, 1869, a copy of which deed is 

a part hereof, marked “ Exhibit F.” 

“The plaintiff, by his counsel, objected to its admission in evidence 
on the same grounds as before. ‘The objections were overruled by 
the court, and the Soe excepted. 

The rk 9K by his counsel, then offered in evidence certifi- 

cate of Geo. W. Fay, register of the land office at Menasha 
93 Wisconsin, dated April 9th, 1879, showing the entry of the 

land described in the said complaint by Myron H. Puffer 
December 6th, 1876, and the issue of a patent for the same on the 
4th day of June, 1877, a copy of which is hereto annexed as part 
hereof, marked “ Exhibit G.’ 

Defendant, by his counsel, then offered in evidence certificate of 
the Commissioner of the General Land Office and the order made 
by him relating to this land in question, a copy of which certificate, 
together with the paper annexed thereto, is hereto annexed as part 
hereof , marked “ Exhibit H.” 

Plaintiff, by his counsel, objected to its admission in evidence— 

{st. Because it is merely a copy of a letter and because the mgs 

vate does not show the paper certified to — be a copy of a record of 
the land office; and, 

2nd. Because the letter certified to shows an act of the Land De- 
partment subsequent to issuing the patent to Puffer, and therefore 
shows that the Land Office had no right to do the act for the proof 
of which it is offered ; and, 

3rd. Because it is not the best evidence and immaterial. 
The objections were overruled by the court, and the plaintiff 
cepted to the ruling. 
94 Defendant, by his counsel, then offered in — record 
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deed from Myron H. Puffer and wife for the land described 
in the complaint to Abel Keyes, dated Dec. 6, 1876, recorded July 
21,1877, in the register’s office of Shebovgan county,a copy of which 
deed is annexed hereto as a part hereof, marked “ Exhibit [,” and 
record of a quitclaim deed for the same land from Abel Keyes to 
Charles Cornelius, the plaintiff, dated March 15, 1878, and recorded 
in said register’s office March 25, 1878, a copy of which deed is 
hereto annexed as part hereof, marked “ Exhibit kK.” 

It was then stipulated between the parties that the testimony of 
Christian Kraemer, given on the former trial at the April term, 
1880, be admitted in evidence the same as though he were present 
and testified to the following effect: “ I know the !and in question, 
the place where Jacob Kessel used to live on In the town of Russel, 
In this county. Joseph Hine occu pled it before Kessel. It was occu- 
pled since Joseph Hine put il house Ol) it. lo or 16 years ago. A 
road runs through the middle of the land. There was a clearing 
Ol) it of about 29 acres on both sides of tue road. The buildings 

were moved away some time ago,’ subject, however to the 
95 plaintiff's objection to the testimony itself. 

The plaintiff, by his counsel, objected to the testimony itself 
as irrelevant. The objection was overruled by the court, and the 
plaintiff, by his counsel, excepted. 

The defendant then rested. 

Plaintiff, by his counsel, then offered in evidence the record of 
the certified list of swamp lands in Sheboygan county belonging to 
the State of Wisconsin, including Ke. , of N. E. | section 14, town- 
ship 16, range 20, a part of the land included in the receiver's re- 
celpt recorded in the registers office of Sheboygan county on the 
12th day of January, 1857, in volume 2 of deeds, on pages 307, 308, 
and 309, a copy of which list, omitting all other descriptions except 
said E. 3 of N. E. } of said sect. 14, is hereto annexed as part hereof, 
marked “ Exhibit L.” 

The defendant, by his counsel, objected to its admission in evi- 
dence because it is immaterial to this issue. ‘The objection was 
overruled by the court, and the defendant excepted to the ruling of 
the court. 

The plaintiff, by his counsel, then stated that this was all the 

evidence of the plaintiff under the counter-claim. 
96 The defendant, by his counsel, then offered in evidence 
record of a patent for the land in question from the United 
States to Myron H. Puffer, dated June 4, 1877, and recorded in the 
register’s office of Sheboygan county in vol. 42 of deeds, on page 13, 
on the 21st day of July, A. D. 1877, a copy of which patent is hereto 
annexed as a part hereof, marked “ Exhibit M.” 

The testimony under the counter-claim then closed, and this action 
being then in its regular order as number one for trial by jury, the 
plaintiff, by his counsel, demanded then, after the trial of the equi- 
table issue by the court,a trial by jury of the legal issue in the case, 
to which demand the court replied, “ [ do not consider there is any- 
thing in this case for the jury to try,” and the court refused such 
trial by jury, to which refusal the plaintiff, by his counsel, excepted. 


tal aa ” 


a 


OS CHARLES CORNELIUS VS. CATHARINA MARGARETHA KESSEL. 


The court thereupon found for the defendant on the counter- 
claim and filed in due time its findings, a copy of which is hereto 
annexed as part hereof, marked “ Exhibit N.” 

The plaintiff thereupon filed in due time his exceptions to such 

findings, a copy whereof is hereto annexed as part hereof, 
U7 marked “ Exhibit O.” 

The foregoing contains all proceedings, not otherwise of 
record, had at and on the trial of this cause, and all the evidence 
given upon the trial of the issues of fact by the court under the 
counter-claim in this action; all offers of evidence at said trial, 
objections thereto, and the rulings of the court thereon, and all ex- 
ceptions taken at said trial; the demand of the plaintiff for a trial 
by jury of the legal issue in this action; the refusal by the court of 
such trial by jury after the trial of the equitable issue under the 
counter-claim in this action, and the exception by the plaintiff 
such refusal, and the annexed papers are true copies of the deeds, 
records, findings of the court and exceptions thereto and papers re- 
ferred to in the foregoing bill of exceptions and form part hereof. 

Witness my hand and seal the 8th day of January, A. D. 1883. 

[L. S. | N. S. GILSON, Judy 


It is st tipulated that the within ay be signed WX eertil ed asa bill 
of exceptions. 
WM. H. SEAMAN, 
Def’t's Att y. 
CONRAD KREZ, 
Plaintiff's Att'y 


98 Circuit Court, County of Shebovgan. 


CHARLES CorRNELIUS, Plaintiff. 
against 
CATHARINA MARGARETHA Kesser, Defendant. 


To Simon (sellen, Ksq., clerk of the circuit court of Sheboygan 
county, and to William HH. Seaman, Esq., attorney for the defend- 
ant, Catharina Margaretha Kessel. 


GENTLEMEN: ‘lake notice that the plaintiff, the above-named 
Charles Cornelius, appeals to the supreme court of the State of Wis- 
consin from the judgment of the circuit court of Sheboygan county, 
herein entered in the om, of the clerk of said circuit court on the 
27th day of Decembe md LD). ISS2, in favor of the defe ndant. the 
above-named Catherina Mt, argaretha Kessel, and against the plain 
tiff, said Charles Cornelius, dismissing the plaint tiff’s complaint in 


this action, and for one hundred and elglit dollars and forty-one 
cents costs, and that the plaintiff appeals from the whole of said 
judgment. 


Yours, ete., CONRAD KREZ, 
Att’y for Plo untiff. 


Dated May 11th, A. D. 1883. 


CHARLES CORNELIUS V8. CATHARINA MARGARETHA KESSEL. 39 


99 Circuit Court, Sheboygan County. 


CHARLES CorNELIvs, Plaintiff, Appellant, 


CATHARINA MARGARETH Kesser, Defendant and Respondent. 


Whereas on the twenty-seventh day of December, A. D. 1882, in 
the circuit court of Sheboygan county, Catharina Margaretha Kes- 
sel, the above-named ee er recovered a judgment against 
Charles ( ornelius, the above-named appe var ant, for rat dismissal of his 
complaint and for one hundred and iohit dollars and forty-one cents 
costs; and the above named appellant, feeling aggrieved thereby, 
intends to appeal therefrom to the supreme court of the State of 
Wisconsin: 

Now, therefore, we, Michael Grasser, a resident of the town of Grant, 
county of Clark, and State of Wisconsin, and Adam Reichert, a 
resident of the town of Grant, county of Clark, and State of Wiscon- 
sin, do hereby, pursuant to the statute in such case made and pro- 
vided, undertake that the said appellant will pay all Costs and 
damages which may be awarded against —~ On Sal cd ay) pe al, not ex- 
ceeding LWO hundred and hity dol ic}? ind do also unde trtake that 
if the said judgment so appealed from or any part thereof be 
affirme d the said appellant will pay the amount directed to be paid 
by the “0 d yu dgine ntor the pa int oO] such amount gs to which the 
sald judgment shall be affirmed, if it be affirmed only in part, and 


all damages which shall be awarded against said appel llant on the 
aid | wool” 
ali lpr pre cil. 


MICHAEL GRASSER 
ADAM REICHERT. 


STATE OF WISCONSIN, | 
ly ]: f ounty, } 


Michael Grasser, being duly sworn, says he is one of tle sub- 
scribers to the foregoing undertaking; that he tsa resident of the 
State of Wisconsin, and is worth the sum of four hundred dollars 
over apr above all his debts and liabilities in property within the 
State of Wisconsin not by law exempt from execution. 


MICHAEL GRASSER. 


Subscribed and sworn to before me this 31st day of March, A. D. 
ISS3 
NELSON MARSH, 
Justice of the Peace. 
STATE OF WISCONSIN, } 
Clark County, 


ae 


Adam Reichert, being duly sworn, says he is one of the subscribers 
to the foregoing undertaking; that he is a resident of the State of 
Wisconsin, and is worth the sum of four hundred dollars over and 
above all his debts and liabilities in property within the State of 
Wisconsin not by law exempt from execution. 


ADAM REICHERT. 
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Subscribed and sworn to before me this 3lst day of March, A. D. 


1883. 
NELSON MARSH. 
Justice of the Peace. 
100 | Endorsed :| — court, — county. — 
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Undertaking on appeal. 
10] SHEBOYGAN COUNTY, 88: 


The State of Wisconsin, Circuit Court, Sheboygan County. 


CHARLES CoRNELIUS, Plaintiff. 


° 
is 


CATHARINA MARGARETHA KeEsset, Defendant. 
[, Simon Gillen, clerk of the circuit court in and for the county of 
Sheboy van and state of Wisconsin, do hereby certify that the uli- 
nexed and foregoing are the original and all the papers and plead- 
ings which have been filed in my office in the above-entitled cause, 


and the same are herewith transmitted to the clerk of the supreme 
court for the State of Wisconsin pursuant to the annexed notice of 
appeal and the direction of the attorney for the plaintiff and cl py poe |- 
lant. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of this court, at She boygan, this 22nd day of May, A. D. 
1883. 


[sEAL.] SIMON GILLEN, 
(Clerk of the (ireuit Court. Sheboygan County, Wis. 
| Endorsed :| Sheboygan county circuit court. —— —, plain- 
tiff, Us. —. defendant. Kiled —, 1Ss—-. —— —— _ clerk. 


102 Be it remembered that at a term of the supreme -court of 
the State of Wisconsin, begun and held at the capitol, in 
Madison, the seat of government of sald State, Ol) the tenth day ol 
the term, to wit, on the twenty-fifth day of September, A. D. 18838— 
present, Orsamus Cole, chief justice, and William P. Lyon, Harlow 
S. Orton, David Taylor, and John B. Uassoday, associate justices of 
said court—the following proceedings were had, inter alia, to wit: 


Appeal From Circuit Court, Sheboygan County, State of Wisconsin. 


CHARLES CORNELIUs, Appellant, 
Us. 
CATHARINE MARGARETHA KEssEL, Respondent. 


This cause came on to be heard on appeal from the judgment of 
circuit court of Sheboygan county, and was argued by counsel. On 
consideration whereof it is now here ordered and adjudged by 
this court that the judgment of the circuit court of Sheboygan 
county in this cause be, and the same is hereby, aftirmed with costs 
against the said appellant, taxed at the sum of fifty-three dollars. 
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STATE OF WISCONSIN, 88: 
Sup rene ourt 


[, Clarance Kellog, clerk of the supreme court of the State of Wis- 
consin, do hereby certify that have ee the above and fore- 
going with the original order and judgment of the court in the 
above-entitled cause, and that it is a correct transcript theref from. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of said court, at Madison, this twenty-fifth day of 
LOS Septem ber, A. D. 1883 
| SEAL. | CLARANCE KELLOG, 


Clerk of the Supreme Court of the State of Wisconsin. 


104 And afterwards, to wit, on the third day of August, A. D. 
1885, the said appellant filed his certain notice of argument 
herein in the words and figures following: 


Supreme Court, State of Wisconsin. 
CHARLES CorNELIvs, Plaintiff and Appellant, 
CATHARINA MARGARETHA KeEsseL, Defendant and Respondent. 


Appeal from circuit court, Sheboygan county. 


Please take notice that the up} from the judgment of the clr- 
cuit court in the above-entitled act will be brought on for argu- 


ment at the next August term of the supreme court of the State of 
Wisconsin, to be held at the capitol, in the city of Madison, on the 
second Tuesday of August, A. D. 1583, at the opening of the court 
on that day or as soon thereafter as « unsel can be heard. 
Yours, &c., CONRAD KREZ, 
Attorney for Appellant. 
Dated July 18th, 1885. 
lo Wm. H. Leaman, Esq., attorney for respondent. 


Due service of a copy of the within notice admitted this 24 day of 
July, 1883. 
WM. H. SEAMAN, 
Attorney tor Respondent. 


L105 And afterwards. to wit. at the August term aforesaid of said 
court, on the fourth rate uv! f said term, to wit, on the sixth day 


of September, in the year aforesaid, the following proceedings were 
had in said cause—that is to say 
Sheboygan Cireuit Court. 


CHARLES CoRNELIUs, Appellant, 


CATHARINA MARGARETHA KeEsset, Respondent. 


And now, at this day, came the parties herein, by their attorneys, 
and this cause having been argued by Conrad Krez, Esq., for the 
) cee 
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said appellant and by William H. Seaman, Esq., for the said re- 
spondent and submitted, and the court, not being now sufficiently 
advised of and concerning its decision herein, took time to consider 
of its opinion. 


106 And afterwards. to wit. at the August term aforesaid of 


said court, on the tenth day of said term, to wit, on the 
twenty-fifth day of September, in the year aforesaid, the following 
judgment of the court was rendered in said cause in the words and 
figures following—that is to say: 


Sheboygan Circuit Court. 


(CHARLES CORNELIUS, Appellant, 


CATHARINA MARGARETHA KeEsseL, Respondent. 


This cause came on to be heard on appeal from the judgment of 


the circuit court of Sheboygan county and was argued by counsel : 
on consideration whereof it is now here ordered and SS by 
this court that the judgment of the circuit court of Sheboygan 
county in this cause be, and the same is hereby, affirmed with costs 
against the said appellant, taxed at the sum of fifty-three dollars 
($53.00). 


Upon the announcement of which said judgment the opinion of 


the court by Chief Justice Cole was filed in the words and figures 
following—that ts to say 


Opinion by (nl . re 
107 Supreme Court. 


CHARLES CORNELIUS, Appellant, 
v8. 
CATHARINA MARGARETHA KeEssEL, Respondent. 


On the former appeal (53 Wis., 403) it was said the answer of the 
defendant showed strong equities to the land in controversy. The 
force of that remark was certainly not weakened by anything dis- 
closed in the proofs on the second trial. The facts in the answer 
were fully established by the evidence, and it would seem almost a 
reproach upon the administration of justice if such a meritorious de- 
fence should fail. It is not claimed that the entry of this forty by 
Davidson in January, 1856, was in conflict with any State land grant 
or prior sale. The land was then subject to entry; it was purchased 
by him and paid for; there was no fraud or mistake in the transac- 
tion ; the reeeiver took the price of the land and gave his receipt 
therefor. These are facts which cannot be successfully controverted. 
All the rights and interests which Davidson acquired by this entry 
became vested in the defendant’s testator, who had been in continu- 
ous possession of the premises some years before he died, and had 
made improvements thereon. It is true there was included in 


tone 


/ ne a _ - 
® 


tel 
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LOS Davidson’s purchase and in the receiver's receipt another tract 
of elghty acres, W hich thi LU nites States « lid not Whi, rut 

which belonged to the State under the swainp land grant: but as 


respects this fortv the United States owned it and sold it for cash— 
part ted with all its interests in it ex epi the mere naked legal title, 
which it held in trust for the | haser or his assigns. We may 


well adopt, as regerds this forty, the language of Mr. Justice McLean, 
in Carroll vs. Safford, 3 How. U.S., 440, 460, and say, “ When. the 


land was purchased and paid for it was no longer the property of the 
United States, but of the see He = cin a final certificate, 
\“\ hich ( ould no more be celled | .U te ted States thi una pi itent. 


[t is true if siete ted been pe ousl} oe | bv the United States 
or reserved from sale the certificat r patent might be recalled by 


a 


the United States as having been issued through mistake. In this 


respect there is no difference between the certificate holder and the 


paten tes te 

The learned counsel for the plaintiff insisted there was a distine- 
tion between the case where the purchaser obtains the register’s final 
certificate and where he merely holds the receiver's receipt, but 
both instruments stand upon the same footing. The purchaser’s 
rights are founded on the contract of purchase and payment of 


money, and the statutes of this State have always given the same 
{ 


effect to both instruments as evidence of title (sec. 95, ch. 98, 
LOD R.S. 1849; see. 103, ch. 157, R. S. 1858, and sec. 4165 R. S. 
1878), and there is no errthly reason that we perceive for 
making a distinction between inem so far as the rights of the pur- 


chaser are concerned. Such being the case, it 1s clear that the order 
of the Commissioner of the Geueral Land Office, made Oct. 24, 1857, 
cancelling the entry of this forty was without authority in law and 
void. The Commissicner had no authority whatever to cancel the 
entire entry because of a conflict as to one of the tracts embraced 
therein without first givi 1g the party in interest the right of elec- 
tion as to whether he desired to retain that forty, and no effect can 
be given to his order At most the ca nealintson could only affect 
the tract to which the Government, by reason of a prior disposal, 
could give no title. It is not necessary for the defendant to invoke 
the aid of Commissioner Williamson’s order, made June 3, 1879, re- 
instating this entry because the original cancellation was void. The 
plaintiff’s counsel claims that the Commissioner had no jurisdiction 
to make the order of reinstatement because the legal title had passed 
from the Government by the patent issued to Puffer. It may be 
conceded t romper gee is correct, but still the defendant’s rights 
may well rest on the original entry, which vested in Davidson the 

equitable title, with the right to receive the patent for the land. 


110 The counsel for tne plaintiff further insists that the defend- 
ant could not in this action have the benefit of the equitable 
defense set up in the counter-claim. We fail to perceive any good 


reason why she cannot have the benefit of that t defenee. The sub- 


ject of the action is the land in controversy. The defendant states 


facts in the counter-claim which show that the equitab le title to the 


property has become vested in her during her natural life, with the 


<A eR 


eels 
ante tt 


Lares: 
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right of possession ; that ae legal title which passed to Puffer by 
the patent was wrongfully obtained, and should have gone to her 
testator. She asks that the cou adel dge the entire title in her tes- 
tator at his decease; in other stage that the legal title under the 


patent may enure to the benefit of the devisees under the will of 


Jacob Kessel. There ts no doubt but that the defendant was entitled 
to such relief in this case. Simmons vs. Ogle, 105 U.S., 271. Per- 
haps the judgment which was rendered on the equitable issue is 
equivalent to this. It was adjudged that the entry by and patent to 
Puffer were null and of no effect as a conveyance of the land; that 
the defendant’s testator died vested with an equitable estate in the 
premises and entitled to the possession thereof and toa patent there- 
for from the United States, assuring the legal title through the 
original pur shaser, yews to his devisees: that the defendant 


lave and e Hnyoy suc ‘+h interest and estate, with the POSSE ssion during 
her lite If the: re are any formal defects in this judgment 
111 there is nothing of which the plaintiff can complain. He 


cannot be prejudiced by the eancellation of the patent, be- 
cause the legal title vested in him by that instrument must, under 
the circumstances, enure to the benefit of those who have the superior 
equity and right to it. The court might have adjudged that the 
legal title be vest ted 1 1) the di visees of Jacob Kessel, subject LO the 
life estate of the defendant. 

After the trial of the eq ul table issue the plaintiff, by his counsel, 
demanded a trial by the jury of the legal issue. To this demand 
the court replied that it did not consider there was anything for a 
jury to try and denied it. ‘Vhe plaintiff did not claim or pretend 
that he had any title tothe premises except such as he derived 
through the patent. If he claimed the premises through any other 
source it was his duty to disclose his title to the court, so it might 
see there was something for a jury to try. It was certainly not the 
duty of the courtto s ubmit toa jury the sufficien Cy of a title founded 
on the patent whic h the court had just adjudged was invalid and 
could not prevail as against the defendant. There was, therefore, 
no error on the part of the court in re a jury trial of the legal 
issue on the facts disclosed in the record. 

It follows from these views that the judgment of the circuit court 
must be affirmed. 


112 STATE OF WISCONSIN, 88 
Supreme Court. 


CHARLES CoRNELIus, Appellant 
is 


CATHARINA MARGARETHA KeEsset, Respondent.. 


# Clarence Kello; OLY, clerk of the supreme court of the State of 
Wi isconsin, do hereby certify that the above and foregoing is a true 
and correct transcript of all the record and proceedings now on file 
and of record in my office, with all things concerning the same, in 
the above-entitled cause ; that the original writ of error, the citation, 
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with its service endorsed thereon, and a copy of the bond are ap- 
pended to the return herein, and that they are all returned to the 
Supreme Court of the United States in obedience to the command 
of the writ of error hereto annexed 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Madison, this — day of _A. D. 1885. 

[Seal Supreme Court of Wisconsin. ] 


CLARENCE KELLOGG, 


Clerk Supreme Court, Wisconsin. 


113 | Endorsed :| Charles Cornelius, plaintiff in error, vs. Catha- 


rina Margaretha Kessel, defendant in error. Return to —. 
Writ of error. 


STATE OF WISCONSIN, 88: 
Su prem Court 


The return to the within writ appears by the schedule hereto an- 


nexed. 
The return of the justices of the supreme court of the State of 


\\ IsconsIn. 
CLARENCE KELLOGG, Clerk. 


Endorsed on cover: Wisconsin supreme court. No. 321. Charles 
sarina Margaretha Kessel. Filed 


| 
' 


Cornelius. plaintiff in error, vs. Cat! 
October & LSSo. 


> isan det eal cee at Remacetlls deaeeshdibinentanmenmentaitiinns tin, dhemaalimsar andes cikde iit. sneaks teal eet dead intial ine a te, toon Meh a ee aad 


ro te 


CHARLES CORNELIUS, PLAIntirr In ERROR. 


CATHARINA MARGARETHA KESSEL. 


BRIEF OF PLAINTIFF IN ERROR. 


CONRAD KREZ, 


; 


lttorney for Plaintiff in Error. \ 
p 


Ne Oe eet 


* 


— | 


UNITED STATES. 


CHARLES CORNELIUS, 


CATHARINE MARGARETHA KESSEL 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR. 
STATEMENT. 


In this case Charles Cornelius, the plaintiff in error was appellant in 
the Supreme Court of the State of Wisconsin in an appeal from a judg- 
ment rendered against him by the Circuit Court of Sheboygan County in 
favor of Catharine M. Kessel in an action of ejectment, wherein said 


Cornelius was plaintiff, Catharina M. Kessel defendant. 


The judgment of the Supreme Court of Wisconsin on such appeal, 


which, under section 3070 of the Revised Statutes of Wisconsin in- 
volved a review of all intermediate orders affecting the merits, affirmed 


the judgment of the said Circuit Court 
Such judgment of the court below was a judgment upon the trial by 
the court of an equitable counter-claim set up by the defendant Kessel 
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section 
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Kesse 
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(Jctober 
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yviason, 


entry 


while 


nent tor the recovery of 
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le issues at law joined 


t Court affirmed by the 


he entrv under which 


othce of the United States, 


>have been properly 


, fac F 
iolding 
, , 
nd and his right 
lefendant at the time 
] } 
ne tne statute yt timita 


Aridi OI the said N \\ 


ovgan County: that 


f the N. W. yn OT said 


ce was vested in Jacob 


> interest in said land 


he claims to hold the 


erroneously cancelled 
without notice to Da 
ded in said Davidson 


State of Wisconsin. 


ect to entry. and that 


neither the defendant nor those under whom she claims ever had notice 
of such cancelation 
Chat one Abel Keves, who at all or most of the times mentioned, had 
been receiver or register of the land office at Menasha, in which district 
said land was situated, procured fraudulently one Myron Puffer to pro 
cure a patent from the United States tor the land described in the said 
complaint, which patent is dated June 4, 1877, and was issued upon an 
1.dditional) homestead entry dated December 6, 1876, and that all claim 
of title in said plaintiff is derived wholly under the fraudulent title of 
said Keyes; and that such plaint had notice of the rights and equities 
of the defendant, and that said entry and patent of Puffer werecan- 
celed by the Commissioner of the General Land Office 
3c \ reply, by which all material allegations of the counter-claim 


, } 
were denied 


At the September term of the Circuit Court of Sheboygan County, 
1889, the case came on for trial, and under the objection of the plaintiff 
the Court ordered the counter-claim to be tried first 

()n the trial iereot the tollowing tacts appeared by the evidence 
offered by the detendan ind ad ted bv the Court. to establish her 


Jauuary 29, 1856, Henry |. Davidson, of Sheboygan County, paid to 


tne receiver ol the Vienasha., Wis . land omce SrI<0 in full for 120 acres 


contiguous land, COnNnSISting oO! the | : of the N. E 4 Of section 14, 
and of the N. W. 4 of N. W. & section 13, township 16, range 20, and 
received the usual rec ver’s dup Ca ecefpt therefor 


: ~~ th tr sade for enc} ~ hw ide 
October 24, 71857, the entry madi yr such 120 acres by Davidson on 


? 


said receipt was cancelled by the Commissioner of the General Land 
(oimnce. bec L1useé the ke My OF} the N. I , oO! said section ta had been 


* 


‘ ': . ’ ‘ ’ 
approved to the State of Wisconsin is swamp land Oct. 25, 1854 


a a ~ } ri. " ‘ thaé | . " . . | ‘ ‘oo . . + + ~ 
Octobe 24, 1357; DV ietter of nat da e. the lor ai omcers were notified 


; } . | : ’ | ; ¢ ct . > ry ai } zs ’ ’ | ’ ; 
Or the canceiation and instructed » notily said Davidson tO apply tor 


tne return ol the pure hase money 


January 4, 1859, Henry J. Davidson gave a warranty deed for such 


; I Cl , 
(, such estate was in the d idant’s yind, Jacob Kess it the time 
of his death in July. 1876. and tl ; will the defendant has a life 
interest in all th eal estate owned lacob Kessc! at t time of his 


} 
: 
{ 
| 
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wp en 
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December 6, 7°76, (no adverse right as appeared 


lg from the tract book, 


attaching to the land). one Mvyron H. Puffer entered said N. W. \&% of 


the N. W. % under an additional homestead entry commuted for a cash 


December 6,1°760, Myron H. Puffer and wite quit-claimed said N: W. 
to Abel Keyes for $5c. ; 


June 4, 4*77,a patent of the United States for such N. W. & in due 


Ss « 


form was executed and delivered to Mvron H. Pufter 


July 21, 1377, such patent was recorded in the register’s office of She 


boygan County. 
March 15, 1878, Abel Keyes quit-clatmed to the plaintiff in error said 
N. W. ¥ for $40¢ 


The land in question was occupied for 15 vr 16 years previous to 188o, 


since Joseph Hine put a house on it. There is a road on the land and 


clearing otf about 25 acres. lhe buildings haa been moved awav some 


time ago, previous to 1350. 


June 3, 1679, tWO years after the patent to Putter was issued. the Da 
vidson entry was re-instated by the commissioner of the general land 
office. 

No attempt was made to prove fraud on the part of the plaintiff or 
any ol the plaintiff ’s predecessors in title. 


—o 


On the part of the plaintiff it was proven that January 12, 1857, an 


, 
' 


official list of swamp lands belonging to the State and situated in She 
boygan, was recorded by the Governor of Wisconsin in the regist 
office of said county, which contained the E. ly oO! the N. kK. &% of 
tion 14, township 16, range 20, as swamp land. 

Thereupon the judgment upon such counter-claim was rendered dis 


missing the plaintiff's complaint with costs. 


ASSICNMENT OF ERROR AND ARCUMENT. 
F 


he Supreme Court of Wisconsin erred in affirming on the merits the find 
ings andjudgment of the Circuit Court of Sheboygan County, because the 
latter had erred in deciding thatthe cancellation of the Davidson entry of 
120 acres, consisting of 8oacres of swamp land previously conveyed by the 
United States and of 4oacres of public land subject to entry, was void. 
The character of the 80 acres as swamp land is uncontradicted. By 


section 453, Rev. St. U. S. the commissioner of the general land office is 
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then recent decision in 
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Sheboygan, that the Puffer entry and 


RT I RE 


ST ENE ET 


action of eiectment was | n n is Fre 


the plaintift then demanded atrial bv iurv of tft] 
for the jury to try.’ and the trial by jury was refused Case. fol. o6 


fusal. it must be assumed that the iudyment and refusal are 


the law of the State of Wisco 


deprive any person of life liberty or property without due process of law. 


patent are null and void and of no effect as a conveyance of said so 


acre piece. The action was an action of ejectment, and in such an ae 


tion. when the question is presented whether the plaintiff or the defendant 


, 5 
1 ¢ +} 


has the supe he patent must prevail. 


ot 
— 


When Puffer made his entry the records of the land office showed that 


the land in question was subiect to entry, that 20 vears igo an entry 


thereupon had been cancelled, because it had been included in a pu 


chase, of which two-thirds of the land had been land not subiect to sal 


by the United States. For so long a time no person had appea to 
dispute the cancellation. No fraud, no notice of adverse claims a sars 


i 
by the testimony, there was not even an attempt to impeach the good 
faith of the plaintiff or of his grantors. Upon the record of the land 
office ho patent could have issued ae Davidson. could if he conte der 


that there was no jurisdiction in the lan i department to sell the land. and 
if there was authoritv then the presumptions in tavor ot the Putte 


patent are conclusive 


Smelting Cu. vs. Kemp, 104 U. S., 636, 641. 


, 


Che Supreme Court of the State erred 


lin affirming the judgment of the 
court below. dismissing the p! uintift’s « omp! int with costsandretusing a 
trial by iury of the issues at law in the eiectment case. 
} . = : . ' } 
\fter the trial of the coun laim had closed the issue at law in the 


the issues at law. co which 


demand the court replied: ‘“/ do not consider there ts anything in thts case 
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' ' } tat —- _ ] | : 
As the Supreme Court of the State afhrmed the judgment and such re 
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authorized by 
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actions Ol electment. and such a 


law is clearly against the prohibition in the XIVth Amendment to the 


Constitution of the United States 


es, by which the States are forbidden to 


It is clear that the plaintiff might prove a title entirely different from 
that set out in the counter-claim, or in this case the plaintiff for instance 
would have had a right under the general issue to prove that the money 
paid by Davidson was refunded by the government. A fact which I do 
not claim to exist, but it might ex 

The plaintiff in error, therefore, demands the reversal of the judgment 
of the Supreme Court of Wisconsin and the mandate of this court di- 
recting such Supreme Court to order the Circuit Court of Sheboygan 
County to allow the plaintiff to proceed to a trial by jury of the issues 
at law in his said action of ejectment 


CONRAD KREZ, 


Attorney for Plaintiff in Error, 


Oe aera me 
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CLARENCE P. HUNT VS. SALLIE S. BLACKBURN RT AL. l 


lInrrep STATES OF AMERICA. 
Eastern District of Arkansas, | 


a a 


Be it remembered that at a regular term of the district court of 
the United States for the eastern district of Arkansas, begun and 
holden at the Federal court-room, in the city of Helena, on the 2d 
Monday in October, A. D. 1881, the same being the 10th day of said 
month, there was present and presiding Hon. Henry C. Caldwell, 
judge of said court; James .Torrens, marshal of said district, and 
Samuel P. Clark, clerk of said court, when among other proceedings 
had were the following, on the 12th day of October, 1881, a day of 
said term, viz: 

CLARENCE P. Hunt 


\LLIE S. BLACKBURN, CHARLES B. BLACKBURN, and W. P. Smrrd. 


In the U.S. D. Court at Helena. Arkansas 


(_LARENCE P Hunt, a Citizen or Sneivy County, l'ennessee, 
SALLIE S. BLackKBuRN, CuHas. B. BLrackpuryn,. W. P. Suir, Citizens 
: , 
oO] mconvla, lesna | Ltauy. A rkansas. 
} ‘| ] ‘ | ] . } oT 
Complainant shows to the cou at on the 24th day of April, 
; . 

; ; : .* ..% } , © ey *,° 
LS6S, | 4. Shepherd sold | DY tll bond bound himself, in writing, 
+ . = . | | i? | . . | i : ; , ° 
to convey to defendant, Sallie S. Blackburn (then Sallie S Buck. 

rs a > lf af 4] ' 5 al 
wife of Walter A. Buck) one-half of t plantation on which hethen 

‘ " . ‘ . ° ° ? 
resided, near Laconia, Desha Co., Arkansas, consisting of the north- 

"ge? | _ 4 4 ‘% ’ : 4 a Fos 4 ] . 
east irl pet t (south of Der » Bavou and the s utheast fr’] qr or see- 
: 


: . ‘ ] if a ’ . ‘ + . , : 
tion 20 (195 acres). the east half of the southwest quarter of section 
> ° a y ’ ia . > 
20. the west fr’l half of section 21 


nwest quart r of section 
28, the northeast quarter and the east. half of the northwest quarter 


; 
— 


of section 29, all in township 7 S., range 1 east, containing 973 acres, 
more or less. 

Z ‘That 1n sa ue title bond it was stipula ted that as soon as 
practicable they were to divide said plantation so that each 

should have half t ~ Improved land, the said Sallie S. an undivided 


half of the sie iieaies and fixtures then on the place. and to be ai- 
lowed to remove three of the eabine or negro quarters and place 
thein on her part of the land, while dor. herd was to retain the 
dwelling-house and other out ~e chat s and improvements, which plan 
contemplated the tending of what was known as the upper half of 
the tract, including the in — ments, except as above stated, by 
Sliepherd, and the lower half by said Sallie 8. 

[t was also stipulated that as soon as divided — Shepard should 
convey to her in fee the part so apportioned, by which agreement 
and contract in writing the said Sallie S. beeam aie absolute owner 
of the lower half of said plantation, and she was at once, pursuant 
thereto, placed in possession thereof and held it accordingly. 

That a month or two afterward the said Shepard sold the upper 
half of said lands to \W A Buck , ait husbs na of said Sallie S.. and 
| —1 9) 
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executed to him a writing to that effect,and early the next year 
o (Jan’y, 1869), said W. A. Buck sold to J. S. Drake and caused 

deeds to be made from Shepard to himself and wife, and from 
himself and wife to Drake, the wife, Sallie S., having executed the 
deed, but in the certificate of acknow lk dyment it Is specified that she 
relinquished “dower” therein, thi Purpose and intent and the faet 
being that Drake purchased, through W. A. Buck, the half of the 
land that Shepard did not sell to Sallie S.; that said Salle S. was 
aware of the negotiation and of the purchase by Drake of her hus- 
band’s half, and united in what she supposed was a valid convey- 
ance in fee of an undivided half of said lands 

That said Drake, being a non-resident of thie State, cultivated the 
property ae partnership with said Buck & wife, and allowed them 
to use the improvements, he occupying the dwelling with them 
when on the premises 

That about the begin-ing of the year 1872 Mr. J.S. Winifry, of 
Tennessee, went to thi place to examine it with a view of purchas- 
ing her half interest, and was shown the property by defendant, 
Sallie »., or her agent d hey fail d tu agree, but. VW ith he r consent 

and approval and without any intimation from her of any 
i’ question of title, he purchased of Drake his half of the pProp- 

erty for a valuable consideration. It was conveyed to him 
by Drake, and he was according |\ placed il} possession, and for a 
year or two cultivated it with her, whose husband had died in the 
meantime and who subsequently intermarried with Ed. Blackburn, 
who died within a year or two , 

That upon the death of her first husband the said Sallie S. quali- 
fied as executrix of his will, and some question having been raised 
by his creditors and heirs whether or not one-fourth of said lands 
were part of his estate on the theory that himself and wife had each 
conveyed a half interest and that there was no survivorship between 
them, she, the said Sallie »., Cause da bill LO be filed On} the chancery 
side of the Desha circuit court, making his heir-at-law and said 
Drake and Winifry parties defendant, alleging that in fact her hus- 
band had purchased, owned, sold, and conveyed to Drake, who had 
conveyed to Winifry an undivided half of said tract of land, and that 
she had purchased, owned, and still heid the other half, and that it, 
and no more, was hers, and praying a decree settling the rights of par- 

ties accordingly, which cause proceeded to hearing, the parties 
5 having been only brought in, and on final hearing the court 

decreed that the title to her for an undivided half of said 
tract was absolute, valid, and binding, and the title to Drake or 
Winfrey to the other half was equally valid and binding, which 
decree is still in force, a duly certified copy of which is made Ex- 
hibit A as a part hereof, from which the several matters hereinbefore 
stated are shown. ‘The deeds from Buck & wife to Drake and from 
Drake and Winefrey have been procured and are made part hereof 
as Exhibits A No. 2 and A No. 38. 

That some months after the purchase by Winfrey from Drake he 
discovered that the southeast quarter of section 20 had, by mistake, 
been omitted from the deed of conveyance to him as well as to his 


4 _ 


‘ 
} 
: 


: 
| 


cas 


>. + 
we 
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grantor, and filed a bill in the chancery court at Memphis, Tennes- 
see to con pel a re-cis-ion of the contract of sale. 

That at the same time the said Sallie S. and Drake filed a bill in 

the circuit court of Desha county, Arkansas, to correct the omission 

and perfect the deed, the said Winfrey, among others, being 

6 made a defendant in the bill, it was alleged that the said 

Sallie S. owned an undivided half by reason of said purchases, 

and that Winfrey owned the remainder, which cause was heard, de- 

eided, and an appeal — to the supreme court of the State; thatcourt 


; 


decreed il correction and reformation of said deed and quieted the 


respective titles of said Sallie S. and Winfrey to an undivided half 
of said tract of land. The opinion of the court is reported in the 


lack burn W Drake A \W Randolph et als Ol the 33d Ar- 
ports, LO which rejerence 1s made to save the eX pr nse of a 
opy, but if required the decree will be duly established as part 


:* .* ’ > , : ’ + , . , 
i ° ;) <y | | » ; " ’ 7 rt + , + | » r ' | " ‘ » 
from all of which 1t Will be seen that the said pallle S. has com- 


mitted herself in every way to the validity of Winifrey’s title, and 


’ 
she j | . | 
That while W inifry was in possession of said half interest he. 
t of the time. used the lower half of said tract. while the 


GU PIn | I 

said Sallie S. used the upper half. Why or on what terms 
7 this was done is to complainant unknown; but, becoming 

InvOol\ ed hie al andoned th piace, returned LO his home Iki 
lennessee, and d n in bankruptcy, was ad- 
judged a bank and in is, by the United States dis- 
trict court for middle Tennessee, discharged from all his indebted- 
ness Among other assets of his estate the half of the above tract of 


| } , } } } } : 2 ‘ ° . 4 : P 

land was scheduled and sold under decree of said court. at which 
' —_— 1] , ee ;, rn oy 

Sil it \\ es \\ CALUCTIOrd DECATII! purchaser. he Ol ivinal deeds 


1 . ’ ? 
of conveyance from John Lawrence, register in bankruptcy, to 
a. RT : ey —) - . , ant in oes 
larve\ I larrison, assigneeo! \V\V re \ nd irom the latter to \\ eather . 
j “ ‘ ‘ } 4 i ’ ~ ’ ‘ : : _ | ; ' ’ ‘ull . | : 
hkOrd are exhibited, InarKed Y i part hereol and full evidence 


a ;' 
title in the latte 
hat VV hile these matters w | | Liig? rake, the vendor yf 


\\ nirey, became CL VUarTrassead | ng never deen paid tne pur- 

‘ — , . ; ‘ ot ’ ; , 

chase-money for sald land ana pialMant, On the adv ice ol 
S Baden faebc , ; —_ = } , a 

counsel, loaned him betwe | tWO | three thousand dollars in 


money On thre faith of his title to | land or of his right LO recover 


the pu rchase-money therefor, w hich, it was agreed, should 
5 be applied to pay the aboy lebtedness; but that when the 


interest of W infrey became subject to sale under the bank- 
rupt proceedings be, under advice of counsel, caused the purchase 
of said interest, and upon payment of the fees of counsel in that case 
recelved il deed of COV’ \ ance trom him, the sald ‘Weatherford, 
which, with the consent of said Drake, was accepted in Sat isfaction of 
the indebtedness of Drake to him, and he is therefore a purchaser 
for value of said property, and holds under a title that said Sallie §, 
is estopped to deny. He files as an exhibit, marked “ E,” the orig- 
inal deed, dated June Ill1lth, 1880, from Weatherford to himself, 
under which he avers title in himself to one-half of said real estate, 
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which half, he submits, is, in — the upper half, including the 
dwelling-house and improvements origin: ally sold by Shipherd to 
W. A. Buck; but whether the upper half or the lower half, under 
some agreement or partition with Winfrey, of which he knows 
nothing, or an undivided half of the whole is a question for the con- 
sideration of and adjudication by the courts; that, prior to the pro- 

ceedings above mentioned, and with a view to his own protec: 
{) tion he, finding that ati undivided half of said lands had been 
| interest evidenced by the clerk’s 


sold for taxes, purchased the in 
certificates of sale, and caused a deed to be ext cuted by the cle rk « yi 
the Di ne circult court to himself me refor, whereby he insists that 
he bee: the owner in fee of said lands, and exhibits as part ‘Hive 
the oslait 1] deed to himself marke d dt hes 
That sinc his said purchas Ss he h IS SCV ral times applied tO sald 


Sallie S. for the partition of said property or for some arrangement 
or understanding bv which he could peacefully and amicably get 
his own, and has offered, as a means of avoiding litigation, to allow 
her some acve Lage 11 Lhe adjustm« nt, but that she som times de- 
clines to reply to his overtures, at others she offers much less than 
he is ent itled to, and sometimes intimates rat ther than asserts that 
she owns the entire tract and may decline to give up any, or only 
such as she deems appropriat while again she st: ites that she is 
only cultivating the upper and part of the lower half; that the re- 

mainder is and for years has been unoccupied and can now 
10 be taken by complainant if he wishes, and that he should be 

content with that; but that she absolutely declines any ad- 
justment except such as he nay dic ‘tate, and tha t she has made no 
offer for an equitable partition or adjustment and he is driven either 
to accept her own terms, to for« ibly assert his righte against a lady, 
or to apply to the courts for relief 

He understands and charges tha the valuable gin-house has been 
burned, and that she has disposed of the engine and ms achinery, 1n- 
cluding a saw-mill, for a horse-power gin and machinery which she 
has erected on the upper part of the premises and of which she has 
had the use for some time; that she has removed the fencing from 
the lower half and built it around the upper half and part of the 
lower half of said place, and that the lower half has been allowed to 
grow up or become set in B rm uda grass, greatly injuring the value 
of said lower hal a while she has ke pt the up per half in ¢ good condi- 
tion, although he applied to her im 1879, in 1880, and in 1881 stat- 

ing that he desired to use one-half of the property, and would 
1] have done so but for her objection to the contrary; that 

some years since she sold to her stepson, L. H. Buck, 4 acres 
of the most valuable part of said tract and executed to him a deed 
in fee therefor, upon which he erected improvements worth several 
hundred dollars, which land and improvements Buck has since 
sold to defendant Smith. 

He charges that both Buck & Smith each at the time of his pur- 
chase knew that she owned only one-half of said tract, but as this 
was part of the lower half of the tract which she originally pur- 
chased from Shepherd he concedes, upon the theory heretofore 
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stated, that it was hers and she might convey it, but only upon the 
theory that the upper half belongs to complainant. 

He submits that said Smith holds that property subject to such 
disposition as may be made of the entire tract. 

He shows that defendant, Chas. B. Blackburn, is and for several 
years past has been leasing from her and using said property and 
accounting to her therefor, and, while he has refrained from using 

the entire place, he has steadily advised and influenced her 
12 to disregard complainant's rights in the premises and to 

refuse to make terms with or to account to him in the 
matter; that he was her nephew and business adviser and well 
knew her rights and liabilities in the premises and acted with full 
knowledge of his own rights and obligations, and that he is now 
liable to account to complainant for one-half of the rental value of 
said property during the entire time he has been in possession of it, 
which value complainant does not know, but submits that it is a 
proper subject of account, and, to avoid a multiplicity of suits, 
should be inquired into and disposed of in this suit. 

The premises considered, the complainant prays that the parties 
named as such be made defendants and required to answer under 
oath the several matters relating to themselves, respectively, as 
charged herein, and upon final hearing that his title to the upper 
half of said property, or to the lower half if partition is shown to 
have been made in that way, or to one undivided half of said tract 

if the court shall find that to be his equity, be declared and 
S quieted, and for a decree of partition and for the appoint- 

ment of commissioners for the purpose, or for a sale if parti- 
tion cannot be equitably made, and for all proper accounts and the 
adjustment of all equities and the devestition of any improper titles 
and the removal of any clouds upon title and for any other gen- 
eral or special relief as to the court shall seem usual 

And he will ever pray, &c. 


ge 


= 


WEATHERFORD & ESTIS, 
kor Compl 't. 


We acknowle-ge ourselves liabli ror all COStS that nay accrue in 
the above-entitled cause now about to be instituted in U. Ss. court at 
Helena, Ark. 

June 24, 1881. 

WEATHERFORD & ESTIS. 

Endorsed: Filed ——. Writ issued June 25th, 1881. Samuel J. 
Clark, clerk. | 


i 
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EXHIBIT A, referred to in complaint 
14 Pleas before the Hon. Wm. H. Clayton, judge of the 11th 
judicial circuit, in chancery, on the 12th day of September, 
L875. 
Complaint in Kquity. 
In the Desha Circuit Court. April Term, 1872. 
S. 8. Buck, Plaintiff, vs. Cuas. Buck et al., Defendants. 


SALLIE 8S. BucK 


CHARLES Buck, Lewis H. Buck, Watrer Oris Buck, LETITIA 
Vaneter and Her Husband, W. Vaneter; Mary Buck, Lulu Buck, 
Frank Buck, Belle Buck, & William Buck, Children and Heirs- 
at-law of W. A. Buck, dec’d; C. R. Shepard, J. S. Drake, James 
Murphy, & J. C. Murphy. 


Complainant states that on the 24th day of April, 1868, she pur- 
chased of defendant, C. R. Shepard, one-half of the real estate or 
plantation on which he then resided, near Laconia, Desha county, 
Arkansas, consisting of the N. E. fr’l } sec. 20, E. 3 S. W. see. 20, W. 

fr'l 4 sec. 21, N. W. } 28, N. E. + 29, E. 3 N. W. 29, T. 75., BR. 
lo | E., containing 978 acres; that he executed his agreement in 

writing to that effect, which is made part of this complaint as ‘ 
Exhibit “A,” in which it ‘was agreed that said lands should be di- 
vided as therein stipulated, and that he put her in possession of an 
undivided half of said property in accordance with said agreement, 
but that the same has never vet been partitioned. 

That soon afterwards her husband, W. A. Buck, since deceased, 
purchased from said Shepherd his remaining half of said lands, 
who placed him in possession of it; that at the same time he 
sold to her husband certain personal property, & herself & her 
said husband executed certain notes in payment thereof; that 
on the 21 July of that year he executed a deed of conveyance 
therefor, reciting, with her consent, that in consideration of the 
premises he conveyed said property to herself and her said hus- 
band ; that afterwards, on the — day of January, 1869, her said 
husband sold to defendant, J. S. Drake, his interest in said lands 
and executed to him a deed therefor; that they requested com- 

plainant to execute a relinquishment of her dower interest 
16 in her husband’s undivided half of said lands, which she 

very willingly did; that she took the precaution to see that 
the certificate of the clerk who took her acknowledgment recited 
that she acknowledged, according to law, the relinguishment of 
her dower interest in said lands; but that she did not intend to 
convey any other, and don’t think that she did; but that since the 
death of her said husband she was induced for a time to believe 
that by mistake she had conveyed to said Drake one undivided one- 
half of her own interest in said lands, and she thinks it possible 


~J 
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that she so reported the matter to the probate court, under a misap- 
prehension of the facts and of the law; but if she did she charges 
that it was an error and that she owns said half. 

That without her consent said Shepherd was afterwards induced 
to execute a deed different from that above mentioned, which was 
dated as of the 21st of July, 1868, but which was, in fact, executed 
some months after that time, and she is informed and believes it was 
acknowledged and recorded in Desha county, Arkansas. 

That she has been informed the recital in the deed of said 

W. A. Buck to said Drake purports to be a conveyance from 
him and hi reel to said Drake; but, if so, she avers that it is error 
except as to dower; that she only attempted to relinquish her — r 


interest and not to sell or convey her own, and that the certificate of 
acknowledgement bv which she is bound correctly Rete on the 


interest she intended to convey 
That the purpose of her husband to retain title in herself Was 
evidenced Gee hws fact that the means to pay said Shepard therefor 


were derived either dire etly or indirectly from her, he having dis- 
mae of his own property for another and different purpose, and 
that in fact payment was made on said pruperty exclusively with 
the means of herself or with the proceeds of her means, and that no 


part of the consideration from’ Drake was paid to res in conse- 

quence of which her husband consented for her to purchase the half- 

interest in said property before he becanie interested at por after- 
ward sold only his own interest, and she, as already stated, 

IS readily and willingly joined him in tli relinquishment of 
the dower therein. 

That when she made said purchase a suit was pending on the 
equity side of your honor’s court in favor of W. Henry Graddy, 
seeking to divert the title of said Shepard to said property, and that 
she and afterwards her husband purchased with the knowledge that 
the same was pending, and in order to strengthen his title and de 
feat said suit, as she understands, defendant Shepard or Henry John- 
son, who owned the property when suit was brought, allowed the 
property to sell for taxes, and one James Murphy became the pur- 
chaser. 

That the redemption money was -paid, but, instead of taking his 
certificate endorsed as redeemed, she charges that said parties had 
an agreement prior to expiration of time for redemption of said 
lands that Murphy’s title would be allowed to mature, and that he 
would then convey the same by quitclaim deed, and she charges 

hat he accordingly conveyed the same to Buck & Drake. She avers 

that she knew nothing of the arrangement, and was no party 
19 thereto; that said Shepard engaged to convey to her the title 

to an undivided one-half interest in said land; that he did so 
convey the same, and that no arrangement between himself and her 
husband, even if it had been so intended (which she denies), could 
deprive her of the title. On the contrary, she submits that the title, 
if so conveyed at all, only tiny ee Drake’s title to one-half and 
her own to the remainder, but she charges that it was her husband’s 
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dut ‘to pay the taxes upon said 
x her interest therein. 
arges that the payment 


nent was made with her own money 
that it was with the proceeds of t! 


oun 

ee 

es 
—) 


being in possession-of and 


S OF bil crop raised upon sald premises, 
and Lnal it was tended LO } 


it 


be a conveyance to her, and, 1 if expressed 
differently (which she does not know, not having seen the deed), that 
It was a n stake | nd should be corr | but that om its present shape 
it is a cloud upon her title and should be removed 
She t understands that defendant Drake has recently sold his inter 
est in said — to J. C. Winfrey 
20 That of said de fendants the following are non-residents of 
the State of Arkansas, to wit: Charles, W alter, Alvis, Mary, 


Lulie. gr ane Belle Bur K, Lt Lita Vawter. and W. 


Vawter, her 
husbs red J.S. Drake and J. C. Wi iry 


And t oe ary, Leslie. Frank. Belle. and William Buck are minors 
without psi suardians. as she verily believes 


_ + 
She prays the appointment of guardian ad diem tor the minors, 
} all the defendants according to law, 

. . ’ ‘ . ' } . | | } . 
and upon Hhhnal hearing of this cause (at which she prays leave to use 
} Bi ra] , 4° } : 1 C). j 
the records, but will cause certified copi mit 


) 
process, and pu 


lf ples to de Til d if required) she 
prays that said tax title may be delivered up and eancelled and her 
; 


title . said undivided half of said property quieted, and if and to 
the at alinme!l it ol her rioht that ry ity , 


; , 
rigerius iat partition of the same ove decreed 
} 7 + * ” , ‘ 
by your honor and for all furth ippropriate reils hn tne premises 


And she will ever pray, &c. 


W. G. WEATHERFORD, Sol’ 


j r 


Lh! ,\> LS {() fy of DD 
77 : ; j 47 ’ , 

Personall up pe red ere the Ubnaersign i, Justice of th 
¢ } >. “= = : 
21 peace In and for said county, Sallie s Bu K, compliainant 1n 

' i’ . os ’% , _ 5 ‘ ’ ‘ 
the foregoing bill, who made oath 1n due form ofl law that 
t ' i , } : . 2 = 
thi natters therein stated chit cru iil SU] SsbA ics rit] <> she Ly Lie@Ves 
> . ) : + } . . ~ 
in fact, and especially that the sta Inent ot the non residence ol de 
a , : . 
fend: Is true 


ign-) SALLIE 8S. BUCK. 


; . 7 } — ] | 
Sworn to and supscr! 


SCriroed Hero 


fore me this the — dav of Febu’y. 
1872. 
H. P. BLACKBURN, J. P.. 
Which bill 
as follows: 
S.S. Buck vs. C. Buck e€¢ al. Complaint in equity. Filed and 
i 


writ issued and publication made March 11th, 1872. Jas. Murphy, 
clerk. 


bears the following endorsement in words and figures 


The Exhibit A referred to in thi bill 
ment entered into April 24. 1868. 
trustee for his children & Sallie S. B 
equally, so that each shall have on 


follows. which is an agree- 
etween Clifton R. Shepard, as 


od 


suck. LO divide the plantation 
-half of the Improved land and 


_—- 


Se Rad 
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of the gin-house & fixtures. Process was duly served and the fol- 
lowing decree was entered in the cause, viz 


NK, BELLE, & 
band, Wm 
not = IW OF} \ Shepard, J. 

S. Drake, James Murphy, and J. T. Murphy, & J. T. Winfrey, De- 


| 
4 ? t ? ’ 
itil ictil = 
1} ’ ; ’ ’ ? 
ryiTc ,rICH ‘7 ; .% ’ ’ , ’ ricy mot or<« ,7 4 . ») 
A ili Laut Catlic i as, Jt j i Vist iticti Gili aiehnaet COTli- 
| } | 1 > } ,* , ye " , 
: Tf marveet vw Pi vryi? Ory 1% yy cy : \1 i yy?) i | To ) vst fat |, Tie 
pia EU CHINE OATES J ch bae Vs ' e° vi iL Lieil, s  tictl erie’ fit LEtclie U Lilt 


—. , pia ¢ ; 1) . bs ex mer « . P 
minor chitaren o} \\ A. DUE if | and the tes Imony aqdaquced at 


} ' ’ } : 
hearing, and it appearing process had been duly served 
’ } | } 
upon the reside l wi published against the non 
’ 
! aT | ’ ’ j 17 ’ j , , ’ — If } nola ' 
res tit ss 4 cif ; ithe its i] ; : SiLid ! uli (i i' ndaants nat 
' , - 
Wi) V falied to al] Peal LG r Said compiaint It 18 con- 
ior } olan lo i + | | | ata. 1 1d | I | | 
siered and aawuagved that (ALIONS I! SAlGd Compal I 
} ’ ’ } } . 
‘ , : . ' . : va ” : ' ' } | . ‘ } ’ 
taken as contessed and true stk ULnem: and a appearing Ol 
A 
! | , we ] . > i? . 
the hearing hereof that on ie 24th day of April, 1868, com- 


plainant purehased of defendant, C. R. Shepard, an undivided 
ne-half of the-real estate o1 tation, on which he had at the 
time resident, consisting of thi east fr’l fourth, section No. (20) 

LWenLy, i? Ss \W our ePCLION No 20) Lwenty, south- 


' ; + , * > t if , , 
Lv east 10ourthn OF sect | \ ay nty, W. fr’l half section No. 


>] r rYT' ? ) +} ’ | ’ nrtl 7 ’ f+ P ive Vy 
21) twenty-one, northwest fr! fourth section (28) twenty- 
an fd . aah I . » oof | r " ) ' _— a. - ' lf y 
eioht, northeast fourth s | : 27) twentv-nine, east iit of 
, . a : ‘ a 
: ’ ’ ;% +} »* " >) 1 "h, ‘ \ " : 

nortuwest rourth oOo sect Z LV-hine, all 1n township (7) 
ven south, range (1 taining 973 hat she has 
Seven soutn, rang i)one eas Uuning 073 —. and Lnat she nas 
: a : } | " . Ae . ‘% i | ‘ ~~ 
no SOIC, OF COnV' Ved Lilt ™cLill ty ch iit Lilal hel LLiSDath! ~toe said 
y z ] ‘4 2 sort —— | ; sat ‘] — oe" . at we ce 
W. A. Buck, afterwards pureh sald Sh pard the remaining 
, ' | = } ;) : a. 2 } } , : Dh | : \V \ R Ie 
half of said lands, all of whieh niveyved DY aeed to W.aA. DU 
1 @,)] < >. } — a i j \ | ie Pp ral +? "var “ds ld 
Lid oa DUCK bbl bie Sct itl } I A. PICK AILCTWATUS SOL 


his half of said land to J.S. [ID : nd eonvey- the same to him 


; i ‘ ‘ ‘ i ‘ ’ i <t 
] ] . | ' A] i “ i? ' : ,% | y » } . : , 
by deed, in whoich ti said Sa S fPucCK ned. To} Lhe purpose OT 
- - Sy } | ' ee ee } ; 
relinquishing her dower righ shall of sald tand, and that she 
‘ 
+ : . , | : j i , . 
did not relinquish any oth r right; and it further ap- 
; . " 
po ring that the LaLX LILI Was bu nased With money made Upon 
— ] an OE | oa . ; > Of A os j lat hy 
Said iahnd white the sald Nall wa property of complainant tue 
+ : + 
oO 11 ; y* | { ly oo I ') bid |? ] ‘] , 4 : \ Tv. 13) »L ‘ ? | Dr: kk ; 
~~ lr Tri ures ul iti 1) LLCLI Lb, Liitd Lil ' Pil CViLiiCce LO »LICK and rank 
t oat } | ia armel ‘ ct ’ j ° aos va. ’ ‘< id " ’ F 7 ‘ 
Snouiad be neid and considered as a conveyance to sali complainant 
Decal yee a ey ae : . Ria heas 
aha said Drak , and I ul ier appearing that the sout least 
2 
} sy " " ~< i« a + eae i» a } ] liv . | 
24 quarter Ol said SCCLION NO ZU) twenty was solid and deilveret 
: * 
' | } | \ | ~ +4 ’ ' I ys, 
as part of said land, although omitted by mistake from the 
ay} % Ee . . 2 a ie Fe lead 
aescription OF said iand 1n ne sey (if is referred to nt © pleas - 
' ! 
. ] +] ] * si | ] " ' ] ' a 
lng nereln, ANG nat comp Lidleal . ie bLnereto snouid be quieted, 
it ice thareafare enanciderad adind nd deereed that ynplainant’s 
A | i> ULat relore CULISILICLO@tlL, atl pL e gt ‘ cL bits aecreea rea! COolnpilainan ‘ 
t,4] ‘ t} on ' ls ct | ] z ’ — : " 7 4 | “y? ’ lel 
Livi Lo) Lilie sald uUnalyv] ied tial i Sal i Mand Oe. alle Line Same ; iCit 


~~ 


good and valid, binding, free from any supposed right of said W. 


eceased, for or — account | any supposed purchase or 
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conveyance whatever, and that their interest in said southeast quar- 

: ter of section (20) twenty of any and all said defendants pass lo and 
vest in her, and that her title to said land is hereby quieted and for- 
feited as against any and all of the defendants herein, and that com- 
plainant pav all the costs in this behalf expended. 


Exuipit A No. 2 to BILL 


This is the deed from Walter A. Buck & Sallie A. Buck to J. S 
Drake, refer-ed to in the bill, bearing date January 2nd, 1869, 


20 W conveys the lands described in said bill. 
EXHIBIT A No. 3 
This exhibit is the agreement of Feb’y 7, 1872, between J. 38. 


Drake and J. F. Winifrys to convey the said lands. 
Exuipit B 


This is the record of the cause referred to in 33d Ark. Reports 
| 


in 
ExuHisits C & D. 


These are the deed- from John Lawrence, register in bankruptcy, 
to Henry Harrison, assignee of Winifry, of date Nov. Ist, 1878, and 
from Henry Harrison, assignee as aforesaid, to W. G. Weatherford, 
of date Jan'ry 30, 18380. respectively, as stated in the bill of com- 
plaint. 


EXHIBIT E. 


This is the deed from W.G. Weatherford to C. P. Hunt. of date 
June 11th, 1880, as set forth in the bill of complaint 


Exuipit F 


This is the tax deed from J. P. Jones. clerk of Desha Co.., 
26 to C. P. Hunt, of date sept. 16, 1872, as shown in the bill 
of complaint, and is copied at page S6 of this transcript 
Process was issued and returned duly served on said defendants, 
Sallie S. Blackburn, Charles P. Blackburn, and W. P. Smith, on the 
oth day of August, 1881. 
Orders of Court 


In the United States District Court 


CLARENCE P. Hunt, Complainant, 
US 


SALLIE S. BLAcKBURN. Defendants. 


JUNE 25, 1881. 
Now, on this day, comes the complainant in this cause, by his so- 
licitor, W. G. Weatherford, and file- his bill of complaint and stipu- 
lations for costs. Whereupon summons is issued and placed in the 
hands of the marshal, returnable on the Ist day of August, 1881 
Attest : SAMUEL I. CLARK, Clert. 
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In the United States Dist. Court. 


CLARENCE P. Hunt, Complainant, 


S.S. BLACKBURN ef als., Defendants. 
SEPT. 5, LSS1. 
Now, on this day, come thre aT t ndants herein, by their solicitor, 


Jno. A. Williams, Esq., and enter their appearance herein. 
Attest : SAMUEL IL CLARK, Clerk. 


2/ On the 12th day of October. ISSI, the following order Was 


mm @ 


entered while the court was in session: 


CLARENCE P. Hunt, Complainant, 


SALLIE 8. BLACKBURN ef als., Defendants. 
Now,on this day, come the parti sin this cause, by their respective 
solicitors, and by consent this cause is submitted to the judge of this 
court in vacation, testimoriy to be taken and filed by consent. 


28 On the 12th of March, 1883, and while court was in session, 
the following order was entered 


C. P. Hunt vs. SALLIE S. BLACKBURN ef als. 


This cause come on this day upon motion of complainant’s coun- 

sel for ih decree vO contesso against Sallie S. Blackburn, Charles Lb. 
/ Cc» 

Blackburn, and W. P. Smith, defendants herein; and it appearing 
LO the court that said defendants were duly and properly served with 
process requiring them to appear herein on or before the Ist day of 
\ugust, 1881, and answer said bill, and having wholly failed so to 
} , : 4] ail : : , - . . 
do, the court is pleased to and doth order and adjudge that said bill 
be. and is hereby, taken for yn fessed as to said Sallie S. Blackburn, 
Charles B. Blackburn, and W. P. Smith, and said bill is set for hear- 
ing at the next term of this court. 

(This pro confesso was set aside by consent, but a record entry was 
omitted by inadvertence. The order is now stricken out by con- 
sent of appellant’s counsel.) 


. ® a . ) Z 
Answe yr of sallie s&s Blackburn. 


In the U. S. Cireuit Court for the Eastern District of Arkansas, at 
Helena 


99 CLARENCE P. Hunt, Complainant, 
SALLIE S. BLackBURN, CHARLES 6. BLAcKBURN, & W. P. SMITH, 
Defendants. 


| Jemurrer W Answer. 


The defendant, Sallie S. Blackburn, formerly Sallie S. Buck, by 
protestation, not confessing or acknowledging all or any of the mat- 


1? CLARENCE P. HUNT VS. SALLIE 8S. BLACKBURN ET TL. 


ters and things in the said complainant’s bill to be tru 
manner and form as the same are therein set forth and a 


red, de- 


‘>* i : 
Walvlng thelr sala ng 

’ ; } | i] =| , 
reserving to themselves, now and at all times hereatter, all and al 


. " , ’ : 
manner of be nent and advant we of exception which can or may ve 


had to the said bill of complaint, fo nswer thereto, or to so much 
thereof as this defendant is advised is in anywise material! 

OU or necessary tor he to answer unto, di | Tht atsWers and 
Says-—— . 

That she admits that C. R. Shepard he eomplainant’s bill 
named. did duly make and execute to Walter A. Buck in his Ife 
time and Sallie S. Buck. his wife. surviving (now Sallie S. Blackburn, 
One of the defi nd ints nereln), on the 2ist day of July, .. 2 LS6OS, 
a warranty deed. which was duly acknowledged on the 2nd day ol 
January, A. D. 1869. and did thereby convey to the said Walter A. 


Buck and this defendant, his wile, jointly and during coverture, the 
fee in certain lands described in complainant’s bill, aggregating 975 
acres, as wil! more fully appear by reference to exhibit marked “X,’ 
attached hereto and prayed to be made part hereof; and that said 
lands were purchased and paid for by this defendant out of her own 
separate estate. 

And this deft ndant. further answ ring, admits that a title bond 
was executed by the said C. R. Sheppard in his lifetime to this de- 
fendant, by which he bound himself to convey to her a half interest 

in the said lands, but that subse quently this defendant and 
3 Walter A. Buck, her first husband. concluded to 
and did purchase all thy said lands as ator sald: wl f 
the said title bond was cancelled and held for naught and a new 
arrangement was made and entered into by which the said Walter 
A. and this defendant, then his wife, held, as expressed in said deed 
marke d Exhibit = Bagg hereto attach d. 1) they continu d so to hold, 
the said lands as aforesaid until the execution and delivery of the 
said deed of conveyance to the said J. S. Drake, which was mad 
and executed on the 2nd day of January. A. D. 1869. and acknowl- 
edged on the Lith day of January, A |) IS6GD, by the sara Walt 
A. Buck and this defendant, conveying in fee simpl 
while she was a married woman and the wife of the sa a 
to the said J.S. Drake“ one undivided half of certain lots or tracts 
of land situate, lying, and being in the county of Desha and State 
of Arkansas, which will more fully appear by reference to a copy of 
said deed, hereto attached and made part hereof, marked ‘ Exhibit X.” 
And this defendant. further ahs we ring, admits that there 
32 Was a mistake made D\ th convevanecer 1D the di scription of 
the lands intended to be conveyed by the said C. R Sheppard 
to the said Walter A. and this defendant, which was repeated in 
subsequent deeds of conveyance unintentionally, and after discovery 


, 
. 


proper proceedings were had, both in Tennessee and in Arkansa 
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for reforming the same, and to such purpose and effect as in com- 
plainant’s said bill of complaint mentioned and set forth. 

And this defendant further denies that she was aware of and 
fully understood the negotiation and the purchase by the said J. S. 
Drake of her husbands half interest in the said lands or united 
with him, as is alleged, in what she supposed was a valid convey- 
ance in fee, but merely signed the same at his urgent solicitation, in 
utter ignorance of her rights in the premises, being informed and 
believing that she was only relinquishing a bare possibility of 
dower, when in point of law she could have none therein. 

And, farther answ ring,she admits that the said J. S. Drake, was 


= 


. non-resident of the State of Arkansas and a resident of the State 
of —; but she denies that he cultivated the said lands 

33 any part thereof with 1m or in partnership with her, as is 
ge. ate and she further denies that she showed the said 

inds, or proposed to sell to the a Winifry an undivided half 


erein, either in person or by an agent, but alleges the 
ye that the sale and conveyance of the said Drake to the 
said Winifry for an undivided halt sonnei in the said lands was a 
transaction with which she had nothing to do and about which she 
was not consulted and had no Segui to assert title in herself, 
and was at the time wholly ignorant of any design on the part of 
the said Drake to sell and convey the same; and she denies that 
either the said Drake or the said Winifry were ever in possession 
of the said lands or cultivated the same in partnership with her. 
And she further admits that Walter A. Buck, her first husband, 


died on the — day of ——, A. D. 1870, and that she qualified 

executrix of his last will and testament, as is alleged, and being 
. ‘ , . 5 

overcome with grief and annoyed by creditors, she counselled with one 


W.G. Weatherford, who became her attorney and confide es T 

in all the matters and things pertaining to the estate of her 
od dec ased husband, as we l] us her own estate, and as such she 

reposed confidence in him and followed his counsel and ad- 
vice in all things affecting her property rights, : ind in so doing the 
bill filed on the chancery side of the Desha circuit court was drawn 
and suit brought against the said Drake Winifry et al., in which, 
iS 1s all eed, she Wis made LO Say, and was SO ad ised by her sald 


ittorney and eonfidential * aren r. W (j we atherford, to say, that’ 
under the deed from C. R. Sheppard shi only had a half interest in 
the said | ands: and she further all res that in the cause instituted 


the circuit court of Desha county, Arkansas, styled 8S. 8S. Buck vs. 
Cha Bu ck ¢ t al.. to correct the omission and perfect the deeds therein 
mentioned and referred to, the said W.G. Weatherford acted as her 
attorney and confidential adviser and drew the bill of complaint and 
appeared and acted in her behalf, and in which she was made to say 
and induced to believe that she was only entitled toa half interest 
in said lands, when in point of law and in fact she held, owned, and 
had a legal right to enjoy, as CX pressed in the said deed 

a) from the said C. Rt. Sheppard to thi said Walter A. Buck and 
this defendant; and she was further made to say that the said 

J.S. Winfrey owned the other half of said lands, when in fact he 
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had no interest whatever, and that each and all the allegations in 
all the suits and legal pleadings respecting her and her husband’s 
estate were made by the said W. G. Weatherford as her attorney and 
confidential adviser and adopted by her, inasmuch as she supposed 
he was learned in the law and a desirable counsellor; but she is 
now informed that she was therein and thereby deceived, misadvised, 


and mislead to the great prejudice of her rights and quietude of 


mind, not oblivious to the orreat and unnecessary expense incident 
thereto, and how she most emphatically denies that she has Conll- 
mitted herself in every way as alleged, or any way, as she now asserts, 
to the validity of the said Winfrey’s title or any other at variance 
with that expressed in exhibit marked 4, hereto attached, and denies 
that she is ~ e@Stopp Z” Dy reason of the failure of her attorney to 
properly advise her or DV whom she has heen confidingly mislead 

and greatly wronged; and she further denies that the said 
oO Wintre VY was 10 nossession ol the sald half interest during 1 

part of thi time or at any Lime, excepting is hereinbefore 
stated, or that he abandoned the said place in the sense intended to 
be conveyed in the said bill of Con) laint but she admits that he, 
the said Winfry, filed his voluntary petition in bankruptcy and was 
adjudged a bankrupt by the United States district court for the 
division of Middle ‘Tennessee, and, after due time, was discharged 
from all his indebtedness: and, she is informed and believes, a half 
interest in and to the lands in controversy was sold at his bankrupt 
sale and purchased by the said W. G. Weatherford for an insignifi- 
cant sum, being the sum of $61.60, sixty-one & ,5, dollars, greatly 
disproportioned to its real value atthat time under a good title; and 
she admits that the said W. G. Weatherford sold the said pretended 
half interest in said Jands acquired ut said bankrupt sale to the 
complainant, Clarence P. Hunt, for the paltry sum of five hundred 
($9000) dollars, which is alleged to be the fee of the said W. G. Weather- 

ford ; she further says that it is possible that the said Drake 
od became embarrassed, as alleged, and borrowed money from 

the complainant herein and did many other things, as al- 
leged, under the advice of his counsel, but about all of which she 
knows nothing that she is required to set forth in this answer, and 
is not concerned therewith; but she denies that complainant is a 
purchaser for value of said property it holds under a title that this 
defendant is “ estopped ” LO deny, but, on the contrary, she alleges 
that when she discovered her legal rights in and to the said lands 
aud realized that she had been misadvised and misled by her former 
attorney, who purchased at the bankrupt sale and subsequently sold 
to the complainant herein and is counsel and solicitor for him, she 
has persistently and unmistakably declared herself to be the sole 
owner of the said lands and has held adversely to all claimants and 
refused to recognize the pretended claims of the complainant, Clar- 
ence P. Hunt, in 1879, in 1880, and in 1881, as alleged, and the 
claims of all other persons, at al! other times, hostile to hers she 
has opposed, after being advised of her legal rights under the 


said deed, marked Exhibit “X,” hereto attached, and of 


38 the laws and decisions of the State of Arkansas, a knowl- 


oe 
« 
wt 
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e of which was withheld from her; and she further alleges 
Liat long before the vankruptey of the said ie S. Winfrey, in the 
State of Tennessee, a suit was instituted by the said Winfrey in the 
chancery court, at Memphis, ‘Tennessee, under the style of J. F. 
Winfrey vs. Jno. 8. Drake, praying for a rescission of the contract 
between the said parties on the ground that there were certain omis- 
sions in the description of the lands, and that an execution had been 
levied thereon, and that there was a partial failure of title, ae... 
which was defended by the said W. G. Weatherford, as counsel for 
said Drake, and which cause came on to be heard, and at the hearing 
it was, among other things, decreed and adjudged by the court that 
thi said contract be, and Lhe same 1s here by, rescinded, whereupon it 
was ordered that the purchase-money notes be delivered up and an 
account be taken, &e., all of which will more fully appear DY refer- 
ence to a transcript of the record of said cause marked XA°, hereto 
attached and asked LO be consider d el part hereof 
oH She further alleges that at the time of the bankruptey of 
Winfrey the said contract of sale from Drake to him, the said 
Winfrey, had long before been Sei aside and held for nought, and 
that he had no color of title, not even the faintest shadow of a 
claim to any interest in the said lands, and that the said bankrupt 
sale and the sale by the purchaser Weatherford thereat tothe com- 
plainant C. P. Hunt herein conveyed nothing and carries nothing 
but costs; and this defendant further denies that the complainant 
Hunt is the owner in fee of said lands as alleged by reason of the 
tax sale evidenced by the pretended tax deed attached to the com- 
plainant bill of complaint and marked Exhibit “ F,” nor did he 
obtain thereby even a link in the chain of his pretended title de- 
rived from a bankrupt sale void ab initio, and she alleges that the 
assessment and levy a-tecedent to the said tax sale were illegal, and 
that there was no legally authorized agent to collect the taxes 
for the year 1872, after the death of the collector, and that 
the notice of the said pretended sale was not printed and 
published according to law, and that the officer mak- 
1() ing the said sale had no legal authority to sell, and 
sold in a manner contrary to the mode presenbed by 
law in such case made and provided, and that the said tax 
deed is irregular, informal, and void upon its face and of no legal 
effect whatever; and she further denies that she ever offered to the 
complainant, Clarence P. Hunt, less than he was entitled to or any- 
thing whatever, or even intimated, rather than asserted, her owner- 
ship of the entire tract of land, but she says that he has always and 
at all times since she has known and understood her legal status in 
relation to the said lands asserted her sole and exclusive ownership 
therein without resorting to vague intimations, but by employing 
clear and unmistakable language which the complainant could not 
and did not fail to understand ; and she further denies that she 
ever stated that she is only cultivating the “ upper lialf” and part 
of the lower half of said land, or that the remainder was and for 
years had been unoceupied and could be taken by the complainant 
her in if he so desired : but alleges that shi has steadily and per- 


' 
' 
‘ 
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sistently refused all overtures, propositions, and compromises 
4] from whatever source they came looking to any adjustment Or 
tlement with any one which would interfere with what she 
is advised is the legal ownership of the said lands; and she further 
says that whatever fencing may have been removed or other prop- 
erty sold or exchanged, or whatever grasses may have been suffered 
to naturally frow, — Bermuda” as well as “ Timothy,” she =. 
was the exercise of a discretion and design not inconsistent with : 
well-founded idea of sole ownership; and if any part of the land was 
not cultivated it was owing to her inability to get labor to cultivate 
the same. 
And she fart her admits the matters and things alleged of Chas. B. 
Blackburn, her codefendant herein, which are not specially denied 
herein, and de nies that he has influenced her to disregard any legal 


rights which the complainant may —_ but alleges that she has 
acted through the advice and counsel! « r legal advisers since she 


discovered her rights, and stands ssi ner rights under the deed 
hereinbefore mentioned, and has consequently refused to make terms 
with or to account to the complainant, or any one for him, well 

knowing, at a late day, however, her rights in and to the said 
4? lands and whatever transactions or alienations she may have 

made concerning the same; she fully understood the extent 
of her liabilities, but she denies that her codefendant Blackburn 
incurred any risk to himself or obligation to the complainant in 
any relation he may sustain to this defendant, or > ee is liable to 
account to him or any one save this defendant for the rents, profits 
and issues of the said lands for any of the time ee he thay have 
been in possession of the same, and submits that it is a matter with 
which this forum has no concern under the form of the com plain- 
ant’s bill. 

And she furthe < idmit Ls that she bargained, sold, and conveyed the 
tract or parcel of land described in the deed from her,.the said SallieS 
to Louis H. Buck, as she had a perfect right to do, and avers herself 
ready and w illing at all times to defend the same and all her actings 
and doings in and about the said lands since she became fully cog- 
nizant of her rights and responsibilities, aud disavows all declara- 

tions, allegations, and admissions put into her mouth by her 
45 former at torney and confidential adviser, whether expressed 

In pleadings or otherwise, prejudicial and antagonistic to the 
plain and obvious import of the said deed from the said Sheppard 
to the said Walter A. Buck and this defendant, and she submits that, 
in equity and good conscience, she ought not to be bound by them 
and estopped from asserting, maintaining, and defending her rights 
under the law. 

Having fully answered, she submits unto your honor that the com- 
plainant is in neither equity nor law entitled to any of the alternate 
relief prayel for, and that the complainant’s bill of complaint ought 
to be dismissed, as she will ever pray, &e. 

JNO. A. WILLIAMS, 
L. A. PINDALL, 


Nol’s tor Dy fi ndant. 


~* 
— 
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STATE OF ARKANSAS, County of Pulaski: 


S. S. Blackburn, being duly sworn, says that the matters set forth 
bun thi foregoing answer are true. 


SALLIE S. BLACKBURN, 


Subscribed to & sworn before me this 25th day of April, 1883. 
HENRY C. COLDWELL. 
U.S. Dist. Judge. 


| , Answe r of Nmath. 


In the United States Circuit Court, Eastern District of Arkansas, at 


Helena 


CLARENCE P. Hunt, Complainant, 


SALLIE 8S. BLacKBURN, CHARLES B. BLaAcksurN, & W. P. SMItrs, 
Defendants 


The defendant, W. ¥ Smith, im plead d with Sallie S. Blackburn 
and Charles B. Blackburn, defendants, in the above-styled cause, now 
pending in the United States court for the eastern district of Ar- 
kansas, on the chancery side thereof,at Helena, in said State, answers 
and says that he is informed and believes that his codefendant, 
Sallie S. Blackburn, sold and conveyed, for a valuable consideration, 
the tract or parcel of land deseribed in the deed from her, the said 
Sallie S., to Louis H. Buck, which for greater certainty is hereto at- 
tached, marked Exhibit X* and made part hereof, and he admuts 
that the suid Louis H. Buck and his wife sold and conveyed the 
same land to this defendant for the consideration and purposes ex- 

pressed 1 the deed from the said Buck WN wile to this defend- 
15 ant, which said deed is hereto attached and marked Exhibit 
X° and made part hereof, and he denies the matters and 
things alleged in the complainant’s bill of complaint as far as they 
concern him, and alleges that he is an innocent purchaser for value 
and relies upon the covenants in his deed of conveyance, and is now 
in possession and has been since his purchase, and prays to be dis- 
missed with his costs and all other proper relief, ec. 
JOHN A. WILLIAMS, 
L. A. P. PINDALL, 
Sol’s for Le fendant 
STATE OF ARKANSAS, County of Pulaski: 

S.S. Blackburn, being sworh, says the matters set forth in the fore- 
golng answer are true 

Sworn to and subscribed before me this April 25th, 1885. 


Exuipir X to Answer 


This is a certified copy of the deed from C. R. Sheppard, trustee 

for Isabella and Thomas C. Sheppard, to Walter A. Buck and 

4£() Sallie S. Buck, of date Janu’y 2d, 1869, conveying the lands 
In controversy in this suit. 
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lie S. Buck. his wife. 


an undi- 


ry . . 1 ’ . . - _ ’ ? -™ 
This is a deed from Walter A. Buck and Sal 
} lance OF 1 nannnwvavina 
to Jonathan S. Drake. of date Janrv 2d. ISO. convevin 


oa 0 i : a § } } — - . ' . 
vided half interest in the lands in controvers\ 


—— 


4) = . rn ' ® is ' ] " ry {F 4 } " 7?) \V nfrev 
[his 1s a syvnops! Ol Proceealihngs alia COPY OF mCCcree Iti bnirey 


| Black! to | I] 
his ~ ae i tit | ‘ >. >. iD i KRUUTI \) OUIS 
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> } QP”? 7 , ] 
Buck, of date Ji ISTO), « iterest 1n 140 yards 
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defendant's alswers and eacn O1 them are untrue and InsulmMcent to 


be replied unto by this re pliant without this. hat any other matte Ir 

or thing whatsor Vel In sald Lnswer iterial o1 effectual Lt) the law 

to be replied to,contfessed and ay ded, traversed or denied, Is tru all 

of which things he will be ready to prove as this court shall direct 

and prays, WC. 
WEATHERFORD & ESTES, 
ko ( omp't 

tS The statement of Mrs S. S. BLACKBURN the def ndant. LO 
be used as evidence in the case of Hunt vs. Blackburn 

l am one of the defendants in this action. I was the wife of 

Walter A. Buck, having been married to him in 1863. The deed 


mentioned in this case was made to my husband, W. A. Buck, and 
myself during our marriage; he died in August, 1870. I had at 
the time of our said mar e about $S8.000 in money. Heowned a 
place in Illinois, where | ved and we were married, but it was 
incumbered by a note and mortgage made after our marriage. In 
— settlement that he made upon his { | 


rst wife and children he paid 


said mortgage with mv money and conveyed me the land in con- 
sideration of the money (I mean the Illinois land): he used about 
$7.000 of my money in consideration of this land in Illinois. We 
sold that land in 1868 with the intention of moving South. | 


’ 


loaned C. R. Shepard 51.600 of my money in 1868, in March, and 


i 


! 
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came South to Desha Co., Ark., in April, 1868; we purchased a half 
interest in the land in controv: rsv of Shepard and took his cove- 
nant to convey it to me, and a copy of it is ex. with the 
i complaint herein; this is in Shepard’s own handwriting. 
1 Question. Did you take possession of the land under this 
agreement ¢ 
Ans. We did; in April, 1868. Mr. Buck & Mr. C. B. Blackburn 


. re ° ; = : ? . , - 
cultivated it in ISOS under this agreement. 


2. When did you buy the other 3 interest? 
Ans. In June, 1868. Mr. Buck bought it—that is, he made all 


, 


e arrangements; also the stock, furniture, farming utensils, &e. 
3. What kind of instrument was made to you or Mr. Buck by 
Shi pard at the last sale ¢ 

Ans. It was a deed and mortgage together, | think. The deed 
was to me: the nortgage was to secure Mir Shepard for his stock ' 
the deed was uot recorded. I think | gave this deed to Col. W. G. 
Weatherford. I have not got it. Mr. Weatherford wrote the deed 
just mentioned. A deed was afterwards made to the land: it is 


now showh me as part of my answer, marked Exhibit X. his 


’ : : 1 . 
deed was drawn by some lawyer that Drake got; he was not satis- 
Oot enlat. 4 a ae | i, ee -_ Bas o. 
ned with the othe deeds. | GOU t KNOW where the original IS. My 


husband had the managem of the property up to his 
nt death, 1n 1870, when we ea to Ark. Mr. Buek had no 
property of his except what he got from me; I don’t know 
how the deed was made to me & Mr. Bu es 4 did not know except 


that Mr. Buck & I had a discussion about it: he did not want all 

property tied up in his wife’s name; he wanted to have it so that 
he could pay his debts; I administered on my husband's estate; | 
employed Mr. Weatherford to attend to it; he made out and filed 
the inventories: | remember the suit of myself vs. Chas. Buck & 
thers in’ Desha cir. court: the circumstances about this suit are as 
lows: W hi I) the inventory was first m ide interest It) the place 
Was LIVCHLOr! d us belonging t »tne estat Wiel come to look over 


the deeds. I don’t remember what deeds. but I showed them to Mr. 
Weathertord and told him that I did not see why I did not have a 
| 


| . ; , 


interest in the place; he said that he did not see why I did not 
have it, too, and the suit was brought by Lim; | did not state any 

facts to him that he did not know already; all that I know 
o] or remember about it is that the deputy sheriff read the 

notices to some of the heirs in my hearing; they were living 
with me; Mr. Weatherford knew the facts better than I did; in the 
suit of Buck & Drake and Winfrey ag’st Randolph all I know 


ibout it is that the notice of sale by Randolph was stuck upon the 


} i 
gin-house, and I| asked C. b. Bla kburn, who was the deputy who 
posted the notice, what [ should do about it; he said send the 
notice to Mr. Weatherford, who was my lawyer, and he would attend 
to it; I did so and he brought that suit; | did not furnish him 
with any facts in the case; | signed whatever papers Mr. W. sent me. 
t—. Was you present at the sale of the } interest to Drake by 


a 


your husband‘ 
Ans. I was not: I do not know where the contract was made. 
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5 Ques. Were you present when Drake sold to Winfrey all interest 
in said land? 
Ans. I was not. 
6 Ques. Was the sale to Winfrey made during Mr. Buck’s life? 
Ans. It was after his death 
7 Ques. Did Mr. Winfrey ever consult yout about his buy- 
o2 ing a $ interest in the place? 
Ans. No, sir. 

S (Jues. Did you ever 11) any manner ¢ ncourageor ask or advise or 
induce Mr. Winfrey or Drake to purchase any interest in this land ” 

Ans. I did not. . 

9 Ques. Did you know what interest you took under the deed from 
Shepard LO Buck W wife f 

Ans. I did not. 

10 Ques. When did you first learn that you had the entire —in said 
land? 

Ans. In April, 1872, Mr. Winfrey told methat Col. Pindall had told 
him that ] owned the whole: he was not satisfied with his purchase 
and went down to see Col. Pindall, and was told by him that Mr. 
Drake could not sel] } of the place and that | cor ild hol: the whole 
place ; I said espe not believe It, because It Was the rst intimation 
[ ever had of it; as I went through Memphis I told Col. Weather- 

ford about it t, and he said he did not think I could hold the 
53 whole place and could not if I wentto lawabout —; he 

was then my attorney in other matters; I did not consult 
him particularly about that matter; I just told him what I had 
heard. , 

11 Q. When did you ever consult any attorney about it? 

Answer. Not until Winfry left the place; I then took possession of 
the whole place; I then mdiow Aer Major H. Carlton about it; he 
told me to hold Pericenoge and Day the taxes and he Was confident 
I could gain it; when Mr. Winfrey told me what Col. P. said he was 
not my attorney; | relied on what Mr. Weatherford said; he was 
my attorney; when Col. W. brought this suit against me I em- 
ployed counsel to defend the same 


a 1] 


| 
a 


Cross-examination of Mrs. S.S. BLrackpurRn: 


X. Did Mr. Buck pay for the Illinois land with his own money 
or with yours? 
He had the [Illinois land before he married me. 
2 X. How long was it after you purchased the half interest 
o4 in the land from Mr. Shepard before the other half was pur- 
chased ? 
One was bought in April; the other in June. 

dX. Did you get an undivided half of the whole tract or were 
you to get the “upper” or “lower” half half of the place with some 
of the improvements ? 

[t was an, undivided half so far as the land was concerned, but 
the dwelling-house was not included. 

3s X. Please refer to the contract of Mr. Shepard (which is exhibited 
herein) and State if it was not the purpose that Mr. Shepard should 
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keep the part on which the dwelling-house was situated and half of 
the gin-house and you the other half, but that you were to have 
three of the cabins. 

Yes, sir: noticed it this morning 

be X. Was not the dwelling-house on what is called the upper half 

‘the half nearest Laconia ? 

. think it Is. 

6 X. Was not the purchase in June made by Mr. Buck and not 
by yourself from Mr. Shepard ? 

Well, I think it was mine; made to me, but you have the 

deed 
DO 7 X. The question was not to whom the deed was made, 
but who made the purchas« 

Mir. Buck made the arrangements: he, of course, did all that. | 
had nothing to do with it. 

SX. Was it not well known at the time that the first purchase 
n April was yours and the se cond your husband’s? 

Why, no; he did all the business arrangements previous to his 
eath. I never attended to Silane ss matters “ till after his death, 
and I thought they were both made to me. 

9 X. If they were both your purchases why do you think the deed, 
ter the last purchase, was made to your husband and yourself? 
| gave it no thought, as | had other matters to annoy me 

10 X. When did you last see the deed that you think the writer 
(Mr. Weatherford) now has? ' 

[ think I have not seen it since 1872. 

11 X. Please refresh your memory and say if you did not write 
to Mr. Weatherford some years since and say that you and Mrs. 
Stephens had had a discussion about it and have him send it to 

you? 
IH | have ho recollection of It. though I may. 

2 bt Was the deed that you say Mr. Weatherford wrote 
withdrawn and a new one written at your request or because it was 
required by some one at Memphis? 

Mr. Drake required lt. 

> X. What was your object in going to Napoleon and acknow!l- 
edging the deed ; did you intend that Mr. Drake should have half 
| the place or not? 

| went as Mr. Buck insisted, & thought I only relinquished a 
dower. 

14 X Did you not think that it rave Mr. Drake title Lo half of 
the land ? 

| thought but little about it, as I was sick. 

15 X. When Mr. Winfrey told you that Col. Pindall said that you 
could recover all the land did you not tell him that you did not 
want to do it; that your husband ail sold it to him and you were 
vilitug for him to have it? 

| toa him I thought he was mistaken. 

16 X. Did he not also tell you that Col, Pindall would take a con- 
tingent fee in the suit to recover it? 


al 


22 CLARENCE P. HUNT YS. SALLIE S. BLACKBURN ET AL. 
o7 I never heard of a contingent fee, but applied to Col. Pin- 


dall later and he refused the case, as he was then employed 
in a suit against me. 

17 X. How long did Mr. Drake remain on the place and culti- 
vate 1¢? 

Mr. Drake and Mr. Buck cultivated it together the year Mr. Buck 
died. I think two years. Mr. B. died in the 2d year. Mr. Buck 
then rented to Hobbs & Blackburn. 

18 X. How came Mr. Winfrey to come and look at the place be- 
fore buying of Mr. Drake? 

[I don’t know about that; I suppose because he wanted to. He 
and a Memphis merchant were looking at ~ oonies 

19 X. Had you not caused Mr. Weatherford to advertise your in- 
terest for sale 1n the official newspaper ? 

I don’t recollect I advertised for rent; I don’t see why I should ; 
I might have done it; though now you speak of it, I don’t know 
but it was advertised. 

20 X. Did net Mr. Winfrey speak with you as to your price, 

but not agree to give you what you asked ” 
08 He wanted to rent it once, but never tried to buy it. Mr. 
Drake tried to buy once—offered me a certain price, but Mr. 
Winfrey never did; that is only my memory. I have no recollec- 
tion of it. 

22 X. Do you recollect whether you talked with him about Mr. 
Drake’s interest before he bought it? 

| have no recollection of having any conversation with Mr. Win- 
frey about it. 

23 X. Did you read over the papers in the suits referred to in this 
case before making affidavit . their truth ? 

| don’t remember of ever read Ing over any of them. l signed 
what you told me to sign. 

24 X. Do you mean that you also swore to what I told you to 
swear?! 


I don’t know that I swore tothem. I don’t remember of it—or of 


signing but two. 

25 X. Is your me m ory very good about such matters, or are you 
lis ible to forge t them * 

Well, some of those I don’t remember very much about. | 
59 thought you would do what was right. 

26 X. How long did Mr. Winfrey remain upon the prop- 
erty or in possession of it? 

I don’t think he was there over two years. He was there one & 
his son one. I believe he was there 3 years. I think he cultivated 
one year, then himself and Winfrey, and then his son. I think they 
left June, ’75. 

27 X. Did youeverclaim the possession from them or from Drake, 
or assert any right against their claim? If so, when? 
[ took possession whe n Winfrey left; that is all. 


28 X. Did you divide the place with Winfrey and he have the 


] ower and you the upper part? 
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[ did not. Mr. Drake and Winfrey decided which they would 
cultivate. The place was really never divided. 

29 X. When was this separate arrangement made—the first year 
he was there or later? 

The first year. 

30 X. Was that kept up while he remained or not? 

[ don’t know. 1 went off the place and Charles Blackburn at- 

tended to it. 
60 31 X. Was he not your agent and brother-in-law, and has 
he not been acting for you ” 

Y es, sir. 

32 X. Have you since cultivated that half that Winfrey left ? 

It is now in cultivation. I rented it last year to Mr. Thornton ; 
he was to fence it. 

330 X. Did you not tell Mr. Weatherford about a year ago that 
the Winfrey half had not been cultivated and you would not be re- 
sponsible for rent to Mr. Hunt? 

| don’t remember telling him that. I told him that, to get rid of 
a lawsuit, I would give Mr. Hunt so much of the land which was 
ditched. I said that I had never had more than half of the place in 
cultivation, and part of the time not that. He spoke of the rents, & 
[ said I had paid all the taxes. 

34 X. At that time was not that half of the land unoccupied ? 

Well, one half of it was | never admitted to you that Mr. 
6] Drake owned half of it. I speak of when we had that conver- 
sation. 

35 X. Asa matter of fact, did you not hesitate for some years 
about claiming the Drake half, and consult many persons about it ? 

I did not hesitate long after | found out I could rel it. | told 
you of it, & you said I could not get 1t. I asked Col. Pindall, 
through Mrs. stevens, and he declined not to take the case, but said 
he thought I could get it, and then | employed Maj. Carleton. 

36 X. Did you not also canvass the matter with other friends, who 
were not lawyers? 

Why, I might have talked of it to my relations; nearly all are 
related there. I don’t remember asking them if they would do it. 


~  § § BLACKRURN. 


Subseribed & sworn to before me this 25 April, 1SS3 
HENRY C. CALDWELL. 
i LS. Dist. Judge. 


Endorsed: Filed Oct. 10, 1883. Samuel I. Clark. clerk. 
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62 Deposition of W. Gr. Weatherford. " 
U.S. Dist. Court, East Ark’s. 
C. P. Hunt v. S. S. BLACKBURN et als. 


I resided near the place in controversy at the time of its purchase 
by C. R. Shepard, and in April, 68, of the purchase from him of half 
of it by def’t, Sallie S. (then Mrs. W. A. Buck), and two or three 
months later of the other half by W. A. Buck, and in January, ’69, 
when J. D. Drake purchased the latter’s half and took possession 
of “* 

t Mr. Shepard’s request I drew the obligations for title and €™ 
of yea ince’ of their respective interests from him, I think, 
July, 1868; but when Drake pure To in Jan’ry, ‘69, he peataived 
a deed drawn by a lawyer at Memphis, where he resided. The 
latter not only drew the deed from Buck to Drake, but redrew a 
deed from Shepard to Buck and wife and dated it back,and required 
that Mrs. Buck’should go to Napoleon and acknowledge the execu- 

tion of the one from Buck to Drake before the clerk. I had 
65 had the one drawn by me acknowledged before a justice of the 

peace, which, in Tennessee, is not sufficient. Mrs. Buck in- 
formed me at the time of the requirement and complained earnestly 
of the trouble she was unnecessarily put to. I don’t think I saw the 
deeds as drawn until long afterwards. 

Soon after her husband died, I think in the summer of 1870, she 
employed me to have his will probated and to attend to her business 
as executrix. Among other things, I was required to settle the part- 
nership business with Mr. Drake, including the disposition of the 
mules and other personalty and of the crop or crops raised on the 
place. While this was pending she informed me that Col. Pindall, 
a lawyer at Napoleon, had sent her word that he thought he could 
beat Mr. Drake out of any interest in the place, and would undertake 
it for a contingent fee; thatshe had replied that she did not wish to 
beat him out of it, as her husband had sold to him in good faith ; 
all she wanted was to have him settle in accordance with the agree- 

ment made in her husband’s lifetime. I commended her 
64 for the answer she had made and told her that I did not think 
she could beat Drake if she were to try. 

She acted for years deliberately and advisedly upon the theory 
that half of the tract was hers and half belonged to Drake, or his 
grantee, Winfrey. The latter purchased and took possi ssion of 
Drake’s interest wit! 1out opposition from her, and when in the spring 
of the year 1872 the sheriff levied an execution upon part of the 
land as the property of Johnson she and Drake employed me to file 
a bill in the circuit court of that county enjoining the sale and for 
the correction of the deeds of conveyance under — h they held, 
so as to show title thereto in themselves, or rather in W infrey, as 
the grantee of Drake. They gave bond, and, as I now remeniber, 
the bill was sworn to by her. The supreme court finally adjudged 
in their favor, made the injunction perpetual, corrected the deeds, 


CLARENCE P. HUNT VS. 


and decreed the title 


65 

pending in the supreme 
time the Arkansas supreme cou 
frey to accept Drake’s title, upo! 


SALLIE 


to herself a 
a copy of that decree as an exhibit to 

Winfrey had filed a bill 
term to compel Drake t 


— 


. BLACKBURN ET AL. 
nd Winfrey If desired I will file 
this deposition. 

ie chancery court at Memphis 
scind his purchase, which was 
‘Tennessee on appeal at the 
decreed as above requiring Win- 
‘whieh [ saw Col. mach Menees Win- 


In Ul 


t 
Oo re 


frey'’s counsel, showed him a copy o decree, and tol : him that 
if necessary I would file an original bill to compel Winfrey to ac- 
cept it. He took it under consideration, and ina aten dan after 


told nme he Was satisfied and had WV I sae 1} Winfrey t} 
advised hii 
into bankrupt 


LO and 
had gone 
: trouble 
infrey’s assignee In 
the edings 1n 
and offered to pay costs if he w 


| } 
COTL YY lle 
Winfrey 
lit’ 


ciCC bt. 
about it 


] 
it 


proce 


my letter- “press copy a) | my 
exh ibit. 1 f desired.) His reply 
and wD ow that. it would 


7 
made and 


+#. ? 
CCOralpngiy 


me, as shown In the 
Hb purchase and while | OW ned 
in the ‘lennessee supreine 
hareLal. by myself anc VV sea fer we 
Bia iit ?,y ii 5 ii ataita Fy itd Y 
’ ie —_ 
be the ruling upon the legal qu 
at the time that nothing would 
decrees ‘athrmed the decree be 


ra Be) 


that complainant within a re 
i agg the land, 
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| purch 


duly probated ior recy 


iat he could be 
Ile added that 

CY. and he thought there would be 
advised me to communicate 
picy aut all events, did SO, told 
sas, offered to furnish him a copy, 


uld quitelaim to us. (1 will attach 
letter of vanuary wi a as an 

egested thi propri ‘of a sale, 
perhaps sell very low, prt was 
hi d the title was made to 
ts to the bill. After my 


property the case Wi iS reached 


col ind submitted without argu- 

former counsel, to see what would 
$i involved, it by Ing ul inde ‘rstood 
done under the decision. That 

low with costs, but upon condition 
abl make a deed of recon- 


Lime 
istration, according to the 


laws of Arkansas,” which was never done. Winfrey has not ten- 
dered ache ra his assignee in bankruptcy did not become a party. 
I held the legal title and arranged the matter as above stated, so 
that in fact the suit for re-cis-ion in the ‘Tennessee chancery court 
never amoul ited to anything. 

While that suit was pending Mr. D wanted either to borrow 
money of complainant, Mr. Hunt, or to get him as security upon 
some of his paper, and rot him it me the value of his 
interest in the property involved in this controversy, and I ex- 

pressed the opinion that it was ample to ensure him against 
O7 loss, upon which he acted. I afterwards sold the property 

to Hunt, at Drake's request, he amount of my fee, be- 
cause ol Drake's indebtedness to bit as afore said. The amount 
was shown me at the time on his boo ind amounted to between 
3 and $4,000, as I now remember. 

W hil Winfrey Was in DOSS¢ ss10n ~ hh the property he 
allowed the vin-house and much of tl if neing to be destroyed by 
fire, Mrs. Blackburn thought, and tl seemed to be reason to 
believe it. the result of great cCu’r lessness She suffered from it 


great L\ ’ 


1—199 


both pecuniarily and from the an 


noyance incident thereto, 
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Some time after this he abandoned the place and went into bank- 
ruptcy. 
So far as 1 knew, Mrs. Blackburn never seriously contemplated 


resisting or denying the Drake interest until after the burning of 


the gin-house, nor then, until persuaded thereto by others. After 
I sold to Mr. Hunt I visited the place at his request and she offered 
mie part, but not half of the place for him, stating that she had 
not cultivated that part of it for years, and was not responsible for 
its rent. I objected to the terms, but told her that Mr. Hunt in- 

structed me to allow her the advantage in a division, but not 
68 so much as she demanded. She requested me to see him 


again about it, which I did, and advised her through her 


agent, def’t, C. R. Blackburn, that the offer I had made was the 
limit of concession, and he, in her behalf, declined it. 

He has rented from her two or three years, with full notice from 
me that he would be held to account for a half interest in the rental. 


Cross-examInation : 


Were you the aitorney of the defendant then, Mrs. Buck, in the 
administration of her husband's estate, and In relation to her busi- 
ness 1n Arkansas’? And, if so, state when that relationship com- 
menced. 

She employed me to have her husband’s will probated a few 
weeks after he died, and to attend to the settlement of his estate. 
Subsequently she got me to bring the suits in which I represented 
her. 

Have you not, since the death of W. A. Buck, attended to all her 
legal business until after the purchase by you of the Winfrey in- 

terest 7 
69 I have been her attorney most of the time referred to. She 

consulted Mr. Carlton regarding this matter some time prior 
to the purchase referred to. This consultation was probably in 76; 
of the date [am not certain; nor did I understand that she then 
determined to claim the land as her own, but only that she was con- 
sidering it. I don’t think she has had any other attorney than my- 
self, except in this matter, but a very large number of counsellors 
at all times. 

Can you name the counsellors referred to? 

Not near all of them; but Messrs. Stephens, C. H. & C. B. Black- 


burn, Dr. Blackburn, Mr. Shepard, Maj. Carlton; and the opinion of 


Col. Pindall has been quoted to me by her, as well as others. None 
of the above are lawyers except Maj. Carlton and Col. Pindall. I 
don’t think she saw the latter, but was only informed of his opinion. 
Mr. McCain, Maj. Carlton’s surviving partner, also examined the 
matter. Mr. McCain’s investigation was very soon after Carlton’s 
death, which was, I am told, in the fall of ’78. 
79 Did not Mrs. Buck rely entirely upon your advice and act 
upon it In regard to all matters connected with her husband’s 
estate ? 
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Mainly: yes; but not entirely; notably in the settlement of the 
partnership with Mr. Drake, which she insisted on having her own 
way, and it was done as she wished it 

Do you know of her consulting any attorney other than vourself, 
or of her employing any other attorney in regard to any of her legal 
business in Arkansas until about the fall of 1875? If so, state the 
names of such attorneys. 

None whatever, but she told me at the time stated in chief of the 
opinion of another. 

Did you ever advise her that under the deed from Shepard LO 
Buck & wife, after the death of her husband, she took an estate en- 
tirely in the plantation described in said deed ” 

| did not, for the reason that when she mentioned the subject to 
me she stated that she had declined to entertain the matter, and | 

expressed the opinion then that if the matter was litigated 
7] the whole subject would be brought out, and in that event | 
thought she would be beaten 

When did the conversation alluded to in your last answer take 
place? 

I can’t state positively, but my impression is—and of that I feel 
quite sure—that it was on the steamer en route from Laconia to 
Memphis, where she went to make settlement with Mr. Drake; | 
think in ‘71 or ’72; it is possible that it was later, but the above is 
my memory. 

Did you not make or aid her to make the inventory of her hus- 
band’s estate which was filed in the probate court of Desha county, 
and when was that inventory filed ? 

| don’t now remember, not having seen it for many years; I have 
no doubt that I approved it, and that it was made a few months after 
his death. He died, I think, Aug., ’70 

When was the suit of Sallie S. Buck vs. The Heirs of W. A. Buck 
filed? Were you the attorney ? Who instituted that suit? 

The transcript attached to the bill is marked filed March 11, 

1872, which, I suppose, is correct. I was the attorney. 
iZ Was the conversation alluded to as having taken place on 
the steamer before or after the complaint was filed in that 
case 7 

My very decided opinion is that it.was prior thereto, but am not 
positive. 

W. G. WEATHERFORD. 

Sworn to this April 25, 1883 

HENRY C. CALDWELL, 
Ll. S. Dist. Judge. 


Endorsed: Filed Oetober 10th, 1883 Samuel I. Clark, clerk. 
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Depositi L070 0} ei N Drake. 
In the U.S. Court. Helena. Ark. ‘ 
C. P. Hunt vs. S. S. BLACKBURN ef al 


l. When, if ever, did you purchase part of a plantation near Lo- 
' 1. aio : ‘ ' 

conia, Ark., and who from 
In the year 1869; from Walter A. Buck; an undivided half of 


the tract on which he was then residing, the tract containing about 


YOU acres. 


2. Who drew your deed thereto; what do remember, if anything, 
regarding it 
10 | had it drawn at Memphis by Wm. Messick, I Sq, and he 


obje <eted to its ackn wledoment before a justice ol! the peace 
and required W. Buck & wife to goto Napoleon and acknowledge 
it be fore «tag vee My imMpre ss10On is that he redrew the one trom 
Shepard to Buck or Buck & wife, but of this I am not particularly 


ertain. 


. 7 ? “ ] 
8. Did you pay eash for the property, or part cash an d get time 
} °f 4 ; ™ i - ' <7 
on balance ; if the latter. to whom did vou finish paying ? 


} 1 . " i 
pal d ae and note for balance; made last payment to Mrs. 
Sallie A. ue K execu trix O] \\ ‘ A. Buek. 


| 2 mit ] , 7? on oe » | : 
a Vhat did vou dowith Lhe property, and hoy iOoOng did you 1 hold 


Buck & Drake farmed it in partnership. After his death I rented 
my part to Hobbs & Blackburn. Settled up the partnership busi- 
ness with Mrs. Buck, including mules, utensils, crops, &c., in Feb’y, 
73. Isold to Mr. Winfrey and placed him in possession of my in- 


terest. Soon after that. he filed a bill to reseind the contract 
74 in the chancery court at Memphis, and Mrs. Blackburn & 
myself filed one in Arkansas to correct the deeds and compel 
him to acer my title. We cained it in the Arkansas supreme 


? 
3 “ 
court. In Tennessee, Mr. Winfrey went into bankruptcy. His in- 
terest was sold by kis assignee and bought by W. G. Weather- 
ford. whoat my request sold to C. P. Hunt — before going into 
bankruptey Mr. Winfrey abandoned the plac Arkansas. 
5. Why did Mr. Hunt purchase it‘ 


He had, at my request, become my surety; I having requested 


JZ 


him to consult Mr. Weatherford as to my interest in that property, 


and upon his opinion Mr. Hunt acted. Afterwards I requested Mr. 
Weatherford, who was then my attorney, to buy the property and 
= to Mr. Hunt, so as to protect the latter 


' 
When. if at all, did Mrs. Blackburn deny your title to this 


tn or demand it of you t 
She never did. 
J.-S. DRAKE 
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Sworn to and subseribed before me this 23d day of April, 1883. 
| Commissioner's Seal 


J. M. COLEMAN, 
Commissions y for the State of Arkansas. 


10 endorsed : Filed Oet. 10th, 1883. Samuel 4 Clark, clerk. 
Suppl mental Denosition of W (7. Weathertord for Complt 


U.S. Court. Helena, Ark. 


Hunt vs. BLACKBURN. 


| was surprised at part of the deposition of Mrs. Blackburn ; have 
since made search among her letters, part of which were not then 
In my pean ssion, and irom them I find, and such is my recollection, 


she emp loved me Au: rus 16. ‘70. bv lett ae which Is attached, in 
settling up her husband's estate. 

Aug. 25, ’70, she wrote me, in reply to mine written in answer to 
the above, The half of the place should by rights be mine, but I 


am fearful the deeds are made in such a way I will not be able to 

nold it. The original deed was made from Mr. Shepard to Mr. 

Buck & myself. Mr. B. sold his half to Mr. Drake, but I do 

16 not think the deed states this fact; | can prove it, though, by 

four persons,and have also in my possession the deed you 

drew up and the agreements between Mr. Shepard and myself.” The 
letter 1s attached.” 

My recollection Is th: it in addition LO the astern nt be Lween her- 

self and She pard exhibited with the papers | drew another, more 

clearly indicating the portion she was to h a upper half—to 


which LWO it ements she evide bl ly lhi ~ S el The deed 
drawn by mysel ) LO he rself al nad hust ind Was yay 1D he r posses- 
sion and begin be now. Under na title he sold to Drake. Its 
exact terms I am unable to recall, but cannot divest myself of the 


conviction that the separate interests were recognized. | attach her 
letter of July 6, ’75, ealling for it, and July 14, ’75, | wrote her (I 
copy from the letter-press copy), “ I enclose the old Shephard deed 
that you remember handing me. 
March 138, 72, she wrote me, with copy of sh’ff’s notice of sale, 
upon wh = the Buck & Drake Randolph suit was based. In 
id that letter she refers to 1" fact that ‘ : Leta ” and the other 
children of her husband by a form: r marriage had had Col. 
Pindall employed to find flaws an “ ‘e her trouble, &c. ‘Tis Leeta 
or Letitia was the wife of Vauter. Va iuter, I think, was the name— 
d army comrade of Col. Pindall—about whom both himself 
Mrs. B. spoke to me. I am as positive as I can be of anything 
of the kind that Col. P.’s investigation was in that interest and prior 
the »W in fre y purchase 
“Fel ry 9, 73, she wrote that the fence was gone and the place 
gone to rack; that she was desperate, and t Drake had best com- 
promise with Winfrey or take the place | a I attach the letter. 
April 14, ’75, she wrote that she was in possession and intended 


) 
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to hold until Drake & Winfrey settle and she knows who it belongs 
to and she can have a permanent division. I attach that letter; am 
familiar with her handwriting, and recognize them all as hers. | 
would not introduce her correspondence, but she has, under advice 
of counsel, arraigned me—forgotten facts, as | suppose, and 
758 [ think |] may of right correct her. 


W. G. WEATHERFORD. 


W.G. Weatherford states on oath that the matters stated in the 
true so far as stated on his own inform: ition, 


‘ 


foregoing de position are 
and the rest t he » bel leves to be true. 

W. G. WEATHERFORD. 

Sworn to and subscribed before the undersigned, com’r for 

Arkansas, at office, May 38, ’83 

[SEAL. ] 3 J. P. YOUNG, 


(ommissioner 1OT Ark “WI1iSAaS. 


GEORGETOWN, Ky., August 16 
Mr. W. G. Weatherford. 

Dear Str: I would be greatly obliged if you would act as my 
lawyer in settling up Mr. Bue k's s estate. Write me how soon it will 
be necessary for me to come South, & what will it be necessary 
for me to do in getting out letters of administration, how soon, &e. 

| suppose vou have heard of my sad loss, Kc. 

Let me hear from you as soon as possible WX oblige, 

Respectfully yours, 
79 S. S. BUCK 
Care R. Wells, Jeffersonville, Ind. 
JEFFERSONVILLE, IND., August 25t/ 
Mr. Wm. G. Weatherford. 

Deak Sir: I thank you for answering my letter so promptly, also 
for your kind invitation to visit you. I would prefer not returning 
South before November, if possible, on account of my own & my 
children’s health, as we have been having chills. [am very much 
satisfied with all I know of the management of the place just new, 

& if Mr. Drake goes down before any cotton is shipped J think it 
will be all right. If you think it best I should return sooner, of 
course you will let me know. If you will write out the bond I will be 
required to sign, I will doso and can — security in northern Ills. 
or at Laconia, which ever you think best. I am anxious to get the 
letters of administration, for fear others may apply iy 
80 The names of Mr. B.’s children are as follows: Charles, Le- 
titia, Lewis, Hale, Walter, Alvis, Mary, Lulu, Frank, Belle. 
and William. 

Mr. B. thought the half of the place, together with the cattle & 
mules, worth eighteen thousand dollars. | 

The half of the place should by rights be mine, but I am fearful 
the deeds are made in such a way I will not be able to hold it. The 
original deed from Mr. Shepard was made to Mr. B. and myself. 
Mr. B. sold his half to Mr. Drake, but I do not think the deed states 


CLARENCE P. HUNT VS. 8. 


fact. 


}) MOSSESSIOT 


I can prove it, though 
the deed you drew 
and myself. 
You had best ex: amin 
t hold - half of the Dp lace Iw 
leaves seven thousat I} 


’ 
= | 


Li) 


She pa urd | 


me some 


ALLIE 


the de eds ol 
ill fil 


=, 
cd qgiotli 
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~ 


| , 3 . 
, by four persons, & have also in 
ip 


the agreement Lween Mr. 


c\ 
record at Napoleon. If I can- 
e an old will of Mr. B.’s. which 


lieu of my dower. This 


its 


will was made before we moved South. I have tried to be verv ex 
plicit and explain fully. Mr. 5. told me to stay on the place « try 
iV save it. md f bry rit ly th A}? would be able + LO _ oO} ld 1 

8] | want to do wh: is right, & if Mr. B.'s first children are dis- 
posed to do ‘ight ill do all Lcan for them. I hope, if any 

e questions vou about the business, vou will let them know as 
as possible. I leave here on the 30th for Ills., &, if you think 
necessary to write after that time, address me as given below. 


Remember me to Mrs. W. I am 
Respectfully yours, S. S. BUCK. 
WV, Gordon, Polo, Ills. 
ACONIA, ARK., July 6, 1875. 
Mir. Weatherford 
Please send me by return mail the deed from Mr. Shepard to Mr. 
Buck & myself, also Mr. Drake’s deed. I think | gave them to you 
& would now like to see them. Of course, if you need them, I ean 
return — to you. I would like them as soon as possible. Mrs. 
Stevens & I have been having a little discussion about them. 
have been sick, also one of the children: no news in the 
S2 n-ig-borhood. ~With kind regards for yourself & Mrs. W., am 


Ssimcere ly 
Your friend. 
Endorsed: Mrs. 


l4th See 


COpy 
Sheriff’ 

fa certain execution 

eireult col Des 


. 
\ soot ss 
Ry VITut 


lerk of the 


le {) 


the « urt o] 


t 


ha county 1n 


ACK BURN 


> ‘e, BL 
ren . m oe 
Waconia, APK.. Oo wJIV. io 
+ 
Nyy 
» me directed from her othee of 


David W 


favor ¢ 


Nei 


Randolph, as ae partner of late firm of J. J. iden & Co., 
and against Henry J. Johnson, I hav ied upon & will on the 20 
day of Apes, A. D. 1878 at the court-house door in said county, 
Nap leon, Ark., between the hours fo fae icilal sales, sell to the 

7. 


f three 


highest bidder, on a credit o 
property, to wit: 
at south Asi fractional! quarter ( 


S. range (1) one east, 
fas will sat said ext 
C bond same approved 
the bond to 


| ’ ' ’ 
a | 
. ¥ ‘ i | 1 ¢ rr 


} ; . . 
much thereo Isty 
tO @I\ 


2 the payment 
ment at law. 


he 


. trustee, ady. Post. 


‘y) 7 ¢ 
eeceae 


contain 
cution and COSLS : 


Memphis, 


he following real estate 
if section twenty (20), township 
ing 188.45 acres, or 
the purchaser 

urity, and in case of fault of 
e the force and effect of a judge- 


=) 


| 
(ie 


A. EDRINGTON. 
Sheriff of Desha Co.., 
DORAN, D.S. 


‘68, to sell 


A 
Ark., 


By 


15 Jan., 1S Febr. 


ACKBURN ET TL. 


; var , : 
Keneclosed find a correct copy of an execution 


gotten outagainst the lands the gin stands on. Can you find no flaw be as 
or anything by which you can a the execution? Of course, 1f not, 
[ will have Charlie on hand to bid forme. When Judge Randolph | 
surveyed the plac he found by some mistake we had not been pay- 
ing taxes on that land & he reported it to Mr. Pindle, & you know 
Hale & the other child: have been employing Mr. Pindle to find 
flaws & give me all the trouble possible. Please answer by 
84 return boat & tell me what you think best & = you will 
doin the matter. | know & believe you will do the best you 
an, but, as the thing now stands, of course, I am very anxious « 
uneasy. 
Hoping to have a satisfactory answer by return boat, I am, 
Truly, Ss. S. BUCK 
lontA PLANTATION, Mar. 13, 1872 
Do you think it will be necessary to go down & see Henry Jolin. —_ 
son / | : : 
Endorsed: Mrs. 8.8. Buck, Laconia, Ark., 13 Mar., 1872. Replied 
to 19 do 
LACONIA, ARKANSAS, April 14th, 1875 
Mr. WEATHERFORD: Your letter was received some time since. It 
is Mr. Dralk LiKE 2 hal f of the pla e that has been sold for taxes & not 
mine. I think Mr. Winfrey has given up all idea of having any- 
thing to do with the place, as they have all left here, & [ am in 
possession, and never intend to give it up until Drake & 
85 Winfrey settle, and I know to a certainty who it belongs to, 
so | can havea permanent division. [am having rails made 
so as to fence my half when I know where it is. When does court 
sit again? Ido hope my case will then be decided. I would like 
to have my half of the house insured, also my furniture. Can you 
tell me which insurance yore pee you think the most reliable, & hie 


what it would cost? I should think my interest in the house worth 
eight hundred dollars & my farafien carpets, books, &c., worth 
three thousand. ‘There are so few hands on the place to help save 
anything in case of fire that I should feel safer if it was insured. | 
hope it will put you to no inconvenience to find these things for me. 
Remember me to Mrs. W. & Cricket sends her love to Susie. Come 
W see us when you can, & believe me, 

Sincerely your friend, S. S. BLACKBURN. 


*-* 
- = 
oe 
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Endorsed: Mrs. S. S. Blackburn, Laconia, Ark. April 14, ’75. 
Repl’d to 26 Ap’l, ’78 | 
Phy at DOSILION Was ell lorst riled (et LQ. LSS3 Samuel bs 


Whereas on the 16th day of September, 1872, J. A. Robinson, 

or tl nty of Desha and State of Arkansas, did file in the 
oftice of the county clerk an assessment of all the lands and town 
ts in said county, In manner and form as provided by law; and 
Whereas on the 3lst day of Decem| r, 1872, James Murpiry, county 
lswar tro ti llector of said county the 


' } ] } 
‘ ’ ; yy) ’ : j Jae 
cierK OF Suld COounLY, G1d Gellver to the col 


embracing all of said lands. with the 


tax books for the year 1572 
mount of taxes which had been duly and legally levied extended 
thereon, together with the warrant provided by law, requiring said 
lector to proce d to collect said tax 5, as required and prescribed 
by law; and said collector having died, R. E. Doran, then county 
clerk, delivered said tax books, with the warrant provided by law, to 
K. Randolph, the then collector of taxes, on the 14th day of January, 
3, requiring him to proceed to collect said taxes in the manner 
provided by law; and 
Whereas the subdivided f the following tracts of land, 
Vi tO Wit. the > 2 , Ol ant N. & of section (20) twenty. LO 
acres: the northeast tractional! section {*)¢)) twenty-nine, 60 
acres; the east half of the northwest fr’l section (20) twenty, 40 


acres , thi northeast quart r of the northeast fr’] quarter ol section 


(20). twenty, 22.07 —:; the east fr'l hal of the southwest quarter of 
section (20) twenty. 33.16 —: the west fr] half of the northeast quar- 
ter of section (20) twenty, 80.76 —; the northwest fr’l quarter of sec- 


tion (21) twenty-one, 73.56 acres; the southwest fr'l quarter of section 
(21) twenty-one, 5U acres; the northwest frl quarter of section (25) 


+ : F 


twenty-eight, SO acres; the east fri balf of the northwest quarter of 


a é ' , : { , a oe ' - \ , 

section (20) twenty-nine, 4U0 acres, all In township (7) seven south, 
; ' 

range |) one east, 1n said COUNHLY, wer entered, listed, and “assessed 


for taxation in the name of W.A. Buck for the year 1S72,and neither 
the owner nor any other person having paid the taxes upon said 
Se yt ral parcels, or any of the lhl, levi iis aforesaid. amounting 
to the respective sums in the parcels in the order named above, 
to wit: For the parcel 


irst named, $1.50: second, 816.80: third, 


’ 
i 
$3.00; fourth, $2.42; fifth, $8.96; sixth, $2.60; seventh, 
SS $42.30: eighth, $28.10; ninth, $20.25; tenth, $5.25. There- 


fore the said E. Randolph, collector, did, on the Sth day of 
May, 1873, return said several tracts of land as delinquent. Where- 
upon the said R. Ek. Doran, clerk of said county, caused said lands 
to be duly and legally advertised in the Helena Clarion, a news- 
paper published in the town of Helena, in said State, it being the 
official newspaper of said county, together with all the other de ‘in- 


quent lands in said county, for two weeks, the first Insertion bei 


ome 


ig 


o— 199 
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on the 7th day of May and the last on the 14th day of May, that the 
said collector would sell at public auction at the court-house, door, 
sald sey eral 


in said county, on the second Mond ay of June. | ‘ 


IRN E 


med , 
iv, the 


T AL. 


tracts of land for the taxes, together with 25 per centum penalty and 
costs thereon, and said collector accordingly did, at the 
time stated, proceed to sell the said several tracts and parcels of land 
remaining wholly 


for the sald Laxes, pe nalty, and COSLS, the SHine 


due al 1d ul Nps id: and sald colleetor having been 


i 
Ing othe delinquent lands on said Yd 
‘ . } 
SY sale was continued until the 10th day ol 


lowing), on whi eh last-mentioned « day t the 
| by said collector at public sale, 


. i] 
were then and thie re SseVeraits oli l’é 


place and 


engaged 1) sel]- 


Monday, 


the said 


June (the day fol- 
said several tracts 


{ 
when and where they and each of them were strack off to and pur- 
chased by Joe Craig for the several amounts of taxes due upon them, 
respectively, with 25 per centum pr nalty thereupon, together with 
{ 


y 


22.20 costs per tract 
therefor and no one offering t 
taxes upon either or any of sai 
and the said Craig having then and there pai 


the ‘several sums of money so due and owing 


he having delivered to said Craig certificates of 


PACLI, he being the highest and 


Lye 


| to said 
as aforesaid, and 


| 


i ' 
Siit UI = 


ald prenmi- 


st bidder 


pay the said costs, penalties, and 
plac S for a less quantity thereof: 


collector 


. . } ° ’ ] ’ . 
ises in consideration thereof, and the full term of two years having 


CX} ired since the said day of sale, and the said several tracts of land 


remaining unredeemed, and the said certificates of purchase being 
1 of them having 
1) been duly assigned by said Craig to > Randolph, and vy 


— 
‘ 


to me produced, and the Suine and eacl 


him to C. P. Hunt. and the said Hunt hay 


the undersigned, clerk of the Desha cireuit court 
title LO sa id s Ssevery | tracts of land 


Ing 


den 


landed of 


i deed conveying 


Now, t herefore, in consid ration ol thre premises, 7 


Jones, clerk as aforesaid, in consideration of the. 
virtue of the powers conferred upon me by law, hereby sell, 


and COHnVCY LO the said U = Hiunt thy said sever 
cels of land above described, to have and to hold 
heirs and assigns forever. 

The clause relating to the delivs ry of the tax bo 
eollector. after the death of the former collector 


that reciting that the sale and advertisement was of a 
half of the lands mentioned interlined before signi: 


lie 


said J. P 


premises, do, by 


transter. 


il traets and par- 


LO hi 


K LO I. 


il) a 


on first } 


iy 


In testimony whereof I hereto set my hand as such clerk, : 


this dept. 16, 1567. 


9] STATE OF ARKANSAS, County of Desha: 


Personally appeared before the undersigned, . 


nd to his 


Randolph, 


age, and 


n undivided 


it othee. 


P. JONES. 
( Ithiero Record. r. 


L.. a ilis- 


tice of the peace in and for the county & State aforesa 


clerk of the circuit court of said county, to me 


acknowledged that he had executed the for Pie oa 
ance for the uses, purposes, and considerations therein set forth. 


| i 


Ve 


deed 


ot 


of 


w Jones. 
wh. who 
convey- 


————— en’ 
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In testimony whereof I hereto set my hand as such justice this 
the l6th day of September, 1876 


J. L. BALDWIN, J. P. 


endorsed: riled for record ~~) pt 21, SZ J P. Jones. clerk : 
John G. Warfield, D. C. 


STATE OF ARKANSAS, County of De 


|, J. P. Jones, clerk of the circuit court and ez officio recorder, 
' un and for the said county of Desha and State aforesaid, do 
} ify that annexed instrument of writing was filed 
v In my ol ice for record Ol) the 2 Ist day ot Septem ber, A. ). 
IS77, and that the same is now duly recorded in record B. 3, 
pages 346, ’47, 48, 49 ; 
in testimony whereof I have hereunto set my hand and official 
seal, at my othee, this the 28th day of February, A |) Is7s 
J. P. JONES, Clerk 
|SEAL. | JNO. G. WARFIELD, Deputy Clerk 


endorsed: Filed June 25. 1881. Samuel [. Clark. clerk 
95 In the Cireuit Court of U.S 
C. P. Hunt v. SALuiE S. BLACKBURN ef al 


\. The defendant, Salhe S. Blackburn, moves to suppress the two 
depositions of W. G. Weatherford, Esq., on file with the papers In 
this cause, because, as she shows to the court, said depositions re- 
lated to and purport to be evidence, admissions, and conversations 
made by said defendant to’said witness, and of evidence obtained by 

id witness when acting as her attorney and confidential adviser, 
ind that said supposed admissions and communications were privi- 
POLIC 


] ’ ’ . ) 
ed by public , 


y and professional propriety. 
JNO. A. WILLIAMS & 
L. A. PINDALL, For Def't 


‘ 


Kndorsed: Filed October 10th. 1883. Samuel I. Clark, clerk. 


the 10th day of March, 1884, while the court was 1n 
’ 


session, the following oraer was entered 


Cy) (r 


‘ 


CLARENCE P. Hunt vs. 8. S. BLACKBURN ef al 


This cause having been heretofor argued by counsel and sub- 
mitted to the court on the original bill and exhibits, the answer and 
exhibits, the deposition of J.S Drake. & the two depositions of W. 
G. Weatherford, on the part of th mplainant, subject to the mo- 
tion to strike out the last two depositions, and the deposition of de- 
fendant, Sallie S Blackburn, on part fi the defendant, said deposi- 
tions all being taken by consent and read subject to all just ex- 
ceptions for irrelevaney or incompetency only, and the record of the 
Desha circuit court in the case of Blackburn vs. D. W. Randolph et ad. 


*)> 


yt) 
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ourt having considered the Same, doth find 


read by consent, and the 
there is no equity in said bill, and doth dismiss the same. 

And it 1s further ordered, adjudged, and decreed that the 
Yd said defendant recover of and from the plaintiff all her costs 


about this defense in this behalf laid out and expended. 


nd submitted previous to the last 
re court at the last term thereof. 


har lnY been entered of record 


This cause having been argued a 
term of this court and decided b 
and the decree then rendered not 
at said term by inadvertence 

It is, therefore, furthe “dered, adjudged, and decreed that the 
decree dismissing said bi 


at the cost of the complainant be now en 
tered as of the last day of tl . Octobe Lerin. 1S55, the day on which 
it was rendered, to wit, the ] 


whereupon the complainant prays in) appeal LO the Supreme Court 


of the United States, which is granted 


r 
1] 
ii 


t 
| } ' : >, 
Ith qay (>] (peLoby rs ISS5. ie pro frtnne 


Costs: 


(Sa mee, 
I ae 16 YO 


i | ee ee 
re a 


96 UNITED STATES OF AMERICA. Eastern District of Arkansa 


|, Samuel I. Clark, clerk of the Unite 
eastern district of Arkansas, at Helena, hereby certify that the abov 
and foregoing 106 pages contain, under the agreement of counsel 
filed in the cause, a true and perfect transcript of the proceedings in 
the above-entitled cause as they remain on file and of record in my 
office. 

[In testimony whereof I have hereunto set n 
my official seal, at Helena, this 22d day of Octo 

[Seal of the United States Court, Eastern District Arkansas ene 
SAMUEL I. CLARK, 


( le j"} niled Sate . )) strict ( ourt 


id and athxed 


Kndorsed on cover: E. Arkansas D.C. U.S. No. 199. .Clarenc 
P. Hunt, appellant, vs. Sallie S. Blackburn, Charles B. Blackburn, & 
W.P.Smith. Filed January 18, 1885 
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IN THE 


SupremeCourt of the United States. 


= 


October Term 1887. 


HUNT - 


BLACKBURN c/ al. } 
Motion to Reinstate Cause. 


In this cause the appellant respectfully asks the court 
to set aside the order dismissing the appeal for want of 
proof in the record of the value of the matter in dis- 
pute, and to reinstate the cause and determine the same 
upon the merits. 

This motion is based upon the fact that the undivided 
interest sued for 1n this cause 1s shown by the record to 
have sold for $5, 9 MK) in LOoQO, See Supp’! Rec.. p. | 
and also upon the affidavits of C. P. Hunt, the appellant, 
pa S. Drake. the purchaset at that price, W. G. Weath- 
erford. counsel below, and 1). EK. Myers, a wholly dis- 
interested witness, and they clearly show the value of 
the matter in dispute to be not less than six or seven 


thousand dollars. 


Supreme Court of 


October T 


g 


Hut 


ellant in the: 


Clarence P. 
the ap] 


a 


hh ‘ { 
Livy) Ceili 
. 


one-half of the land sued f 


7 , - 5 
knowledge ot the property, 
advances which are stated in 


into the value of the 


it was 


‘d. that it was 


7% 


a 
; 
qaoila;©rs. 


Upon t 


it, being d 


+ 
waned 
sa” . 


; 
ample security 
| 
7 1 
OF Valtt 


his informati 


States. 


ibe Clnited 


erm 1887. 


7y iY 
tak ¥ 


sworn, states that he is 
case, and claims the 


r; that he has no personal 


uit at the time he made the 
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nd belief he made the 


adyances mentioned in the | nd the subsequent deal- 
ings, by which he became owner of that undivided in- 
terest; that since that time, recently, he knows the 
fact that the levees around that section of country have 
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and he has been informed, 
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worth not less than S1<s 
therein is of value not less 


this valuation from 
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and condition. 


ae.4 
ll CONCILLIOTN 


lomina 
ACJOIMING 
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in $7,500; that he gets 
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that 
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ition is not true, 
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with its location, quality, 


a : "ES i‘ Fie ' 
ci ’ J 7 J) . ; jf f . } 
, 17 . r ; oe c y . 
Personally ; ppeared before me, the clerk of the United 


<7 . 
. - ennessee, Clarence 
1) I 1777 sy} ] ly **% les 9 "7 ’ leo ] ‘ h > 
j ilnt,. who made o } 1 daue torm or iaw that the 
statements made in the foregoing afhdavit as of his own 
, 7 + ‘ - . 
Know ledo e true, an 1lose made upon information 
‘ | ,* * + 
ilé i> 1¢ ¢ ~ » Tye T7 1¢ 
‘ > — 
C. P. HUN’ 
, , , ‘ 
Oworl to and et before me this rSth qaay ol 
\p r™ * 
Ji i 
, T> ‘ "1 wee Be 
-EA IOHN B. CLOUGH. Clerk. 


‘ No LQ, 
SALLIE S. BLACKBURN ef als. } 

J. S. Drake, being duly sworn, states that he 1s the J 
S. Drake who purchased the land in controversy 1n this 
cause; that he bought the half-interest involved in 
this suit 1n January, 1869, as the deed states, at the price 


It, SS. QOO, 1 two payments, 


one cash in hand, the other in twelve months from date 


that he then and now considered and considers the 
trade a good one, and believes the property to have been 
then of that value; that he has not known the property 
for vears past, but that he does not know, nor has he 
ever heard of, the same having depreciated in value. 


J. S. DRAKE. 


Sworn to and subscribed before the undersigned, at 


office in Memphis, this 17th day of April, 1888. 


eR AA AE 


ete Blane 


Witness my hand and notarial seal the day and date 


‘above mentioned. 
| SEAL. | Tom HOLEMAN, 
Notary Public. 


W. G. Weatherford, being sworn, stated that he has 
y since the year 1860. For 


, 


known the land in controvers' 
i year or two he lived on an adjoining plantation; saw 
it almost daily, and was thoroughly familiar with it, and 
since then has seen it from time to time, and is familiar 
with the value of it and property in its vicinity. It was 
selected and settled at an early day by one familiar with 
the country, because of its high and favorable location 
and extreme fertility. It has 275 to 300 acres cleared 
land, worth about forty dollars per acre, the annual 
rental of such land being from four to six dollars per 
acre. The unimproved land is worth about five dollars 
Altogether, it is safe to place the tota} value 


per acre. 
Half of it is readily worth the 


at 12,000 to SI 1,000. 
price of the whole, as it is susceptible of division with- 
out detriment to the whole. 

W. G. WEATHERFORD. 
and subscribed before the undersigned 


. 


Sworn to 
notary public. 

In testimony whereof, I hereto set my hand and no- 
tarial seal, at office in Memphis, Tenn., this April ro, 
15556. 

SEAL. | HUNSDON CARY, 

Notary Public. 


In Sup. Court of the U. $., October Term 1887. 
Ln Es Been 
US. + No. 190. 
SALLIE BLACKBURN ef al. } 


D. E. Myers, being duly sworn, states that he owns 
and operates a plantation above Laconia Circle, in Desha 
county, Arkansas, about two or three miles from the 
Buck farm, the land in controversy; that he knows the 
property, having been over it repeatedly; that he has 
not examined it with a view to valuing the same, but 
he knows the same, and from its location and fertility 


. 


and condition he is satisfied that it is worth $40 pe 
acre for the cleared land and $5 per acre for the un- 
cleared land. 
D. EK. MYERS. 
STATE OF TENNESSEE, l 
Shelly County. | 
Personally a before me the above-named D. 
EK. Myers, and made oath that the foregoing affidavit is 
true, to the best of his knowledge. 
Witness my hand and official seal this 20th day of 
April, 1888. 
| SEAL. | Tom HOLEMAN. 
Votary Public 


kK. Bynum, being sworn, says has lived in Desha county, Ai- 


kansas, almost continuously since 1850: that from that date till 1868 
his father, F. W. Bynum, owned, and he resided with him on, the 
dioining plantation to what is called the “ Buck plantation.” near 
Laconia, Desha Co.. Ark’s: that he has been upon said place often 
} ’ me . 1 ’ : , ” ? i 
ind is familiar with it. and that it ntains over oUU acres otf cleared 
land, and has ranged in valu while and until now at from 
thirtv to fortv dollars per acre | the unimproved land at from 
hive to ten dollars per acre. and LS rental, soon after the war, Was 
$8 to $10.00 per acre, and from 15 to 20 years past at five or six dol- 


lars per acre. 


: y , , } , 
\fhant is now and for som eurs past has deen merchandising 
In said county 
R. BYNUM 
Sworn to and subseribed betore t indergsined, notarv public, at 


tiice, in Memphis, Tennessee, this Si mt. Zz. SSS 
; 
Seal H. Bendsd No » i . Shelby ( "ey 
H. BENSDORF, 
Ni lary Publi 


| Endorsed | Supreme Court | S ISSS, Oct'r term No. 16. 
larence P. Hunt, app’t, vs. Sallie S. Blackburn ef a/. Affidavit of 
R. Bynum. 
[Stamped :] Office Supreme Court U. S. Filed Sep. 25, 1888 


James H. MeKenney., clerk 


IN THE 


Supreme Court of the Anited States. 


October Term 1887. 


HUNT 
"Ay No. LQ. 
BLACKBURN. } 


Brief on Motion to Reinstate. 


In the case of the Pittsburg, &c., R. R. Co. v. Ram- 
sey, 22 Wall., 322, the court, from the conduct of the 
parties, a record being lost and only imperfectly sup- 
plied, presumed the facts to give jurisdiction, and said: 

‘*From what has occurred the conclusion is trresist- 
ible that they (the papers) must have contained all that 
was necessary to justify the court in accepting the 
transfer. ‘This it need not have done, unless the juris- 
diction was apparent. Fvther party upon the filing of 
the papers could have moved to remand, or the court 
itself could have sent the case back if the jurisdiction 
did not appear. As both the court and the parties 
accepted the transfer, it cannot for a moment be doubted 
that the files did then contain conclusive evidence of 
the existence of the jurisdictional facts.’’ 


Observe that here there was not much in the fact 
that the court below did not take notice of matters not 
specially called to its attention. There was much in 
the fact that the party did not move todismiss. So far 
the case is pertinent here. The counsel below, who 
may well be presumed to know the value of the prop- 


erty, make no motion to dismiss. If they knew or 


thought the property of less value than $5,000, they 


| 


certainly would hat motion here. But, 


knowing the facts, they have considered it needless to 
doso. If that motion had been made, we would, I think, 


‘ 
i 


at once have supplied the proots, and would not have 


relied upon the fact of its actual sale for $5,g00, shown 
in Supplemental Record, page 1, to which, as there was 
no motion, the court’s attention was not cal 
which has possibly escaped notice. I venture to su 


s - ‘ 
| 
i 


5 : 
led. and 
that (unless this matter has been passed upon bv the 
court) 1%, in the absence oO! a motion to dismiss, 18 e€v1- 


dence of the value of the property. 


[he case above cited is cited and approved in Bridges 
‘ ’ ‘ : 1 , , 
Y. wpe;rry, 95 U. S., 401, where the facts did not appear, 
1 : ] . . 
but the record not bs lng compiete, the court presumed 


that the facts had been made to appear. 

Again, in Robertson wv. Cease. 97 is & 646, this court 
remanded a cause, with leave to the plaintiff to amend, 
so as to show the juris l f 

This last case is cited in Bors v. Preston, 111 U. S.., 
263; and the jurisdiction of the court below not appear- 
ing, the case was remanded ‘* for such further proceed- 
ings as may be consistent with this opinion,’’ which it 
is presumed includes leave to prove the jurisdictional 
facts, the entry being in the same form as in Robertson 
v. Cease. 

That case cites Morgan v. Gay, 19 Wall., 81, (86 U. 
S.,}) as the precedent for this remand with leave to amend. 
This case was, however, preceded by --v-far/e Bradstreet, 
7 Pet., 647, and in this last-named case the right of the 
party to give evidence here is expressly recognized by 
the court. (Pp. 647, 648.) 

I deduce from these cases that the principle obtains 
in this court that, where jurisdiction in fact exists, the 


« 


: court will not allow other courts to defeat justice by 
f 
a 


reason of any mere slip of counsel, or defect of the 
record, and that, a forézorz, it will not avail itself of any 
such defect or omission to the prejudice of justice. 
Such a rule is consistent with the enlightened juris- 

" ’ - 6. on " o e 
prudence of this age and country, and of course must 


have the sanction of this court. : 


This portion of the brief was prepared before I found 
the cases of Wells v. Wilkins and Johnson wv. Wilkins, 
118 U. S., 230 and 228, in which the court deny the 
motion on the ground of delay to make application to 
reinstate for three months from the order of dismissal. 
These cases seem to settle the matter. We have come 
on the second motion day after dismissal, only receiving 
the notice of the dismissal on the Friday before the first 
rule day. 

No brief would have been deemed necessary on this 
motion but fora dictum of Mr. Phillips in his Practice, 
in which he says that a case will neither be postponed 
nor reinstated to give opportunity to file affidavits. His 
authorities by no means bear him out, and, indeed, the 
Grace Girdler, 6 Wall., 441, is so express to the con- 
trary that it must have been a misprint of sez‘her tor 
either. 

In that case the court, finding no evidence of value 
on a motion to dismiss, of their own motion allowed 
twenty days to hile afhdavits; and finding afhdavits 
already on file which had been overlooked, denied the 
motion to dismiss. This is so express to the point that 
had it been examined at first no discussion of it would 
have been submitted. 

J. B. HEISKELL. 
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Defendant Sallie Blackburn, then Buck, on the 24th of 


April, 1868, bought of one Shepard one undivided half of 973 
acres of land in Desha county, Arkansas, and took a title bond 
stipulating for a mode of division, to be made between her and 
her vendor as soon as practicable, and specifying the parts the 
vendor was to retain and she was to take. On division, a deed 
was to be mace, Vendor and vendee took possession of their 
parts, respectively, and held accordingly. In June following, 
Mrs. Buck’s husband bought of the same vendor the other half 
of the land, and took a writing to that effect. In January, 
1869, the husband svld his half to J. 8. Drake, and made a 


deed, in which defendant, his wife, joined, 


Drake cultivated the lands jointly with Buck and wife to 


1872, when Winfrey bought of Drake, and for a year or two 
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he cultivated a portion of the land, but during a part of the 
time it was not the part designated in the original title bond as 
the part to be assigned to the vendor on partition—i. e., the 


husband’s part. 


Mr. Buck, about this time, died, and the defendant afterward 


married Blackburn, who is also dead. 


On the death of her first husband, Mrs. Buck filed a bill in 
chancery, setting up the separate purchase and title of herself 
and husband each to one-half, and the court decreed that she 


was entitled to one-half and Drake or Winfrey to the other half. 


Then a dispute arose about a quarter section of the land 
omitted, by mistake, from the deeds of Buck to Drake and the 
agreement of sale from Drake to Winfrey, and Winfrey filed a 
bill in chancery at Memphis for rescission against Drake. 
About the same time, defendant, Mrs. Buck, and Drake filed 
their bill in Arkansas to compel Winfrey to take the title, 
alleging that Mrs. Buck owned one-half and Winfrey the 
other. The court decreed a reformation of the deeds, and 
quieted the respective titles of defendant, Mrs. Buck, and Win- 


frey to their respective halves. 


These two decrees stand unreversed, and the first unappealed 
from, the second decided on appeal in the Supreme Court of 


Arkansas. 


Winfrey became bankrupt, and his interest was bought by 


W. G. Weatherford, who conveyed to appellant, Hunt. 


Drake had ‘previous to this become embarrassed, and stil] 
being indebted for the land, he procured the money from Hunt 
to pay for it; and the subsequent purchase at bankrupt sale 


and conveyance by Weatherford to Hunt were agreed upon as 


the means by which Hunt should have the land for the money 
advanced, 


ols. 7-8, 66-67, 74. 


Hunt advanced his money, and took the title to the land, on 
the advice of Weatherford that the title was a good one, and 
Weatherford gave that. advice upon personal knowledge of 
every step in the business, from the first title bond to Mrs. 


suck to the advance of the money by Hunt. 


Hunt also bought, on the 16th of September, 1872, the same 


half at tax sale, and holds a deed therefor. 


When Buck sold to Drake. Drake required that the title 
should be examined by his lawyer in Memphis. The lawyer 


objected to the deed drawn by Mr. Weatherford, because it 


was acknowledged before a Justice of the Peace, which was 
good in Arkansas, but would not have been good for land in 
Tennessee. ‘The original vendor, Shepard, had made a deed 
to Buck and wife (Fol. 76), recognizing the separate purchases 
and interests. ‘This was, by the Memphis lawyer of Drake, 
objected to, and a new deed substituted to Buck and wife jointly. 


Fols, 49, 62, 75-76. 


This deed bears even date with the deed from Buck and wife 


to Drake, 2d of January, 1869. 


Mrs. Blackburn now claims to be the owner of the land by 
survivorship in virtue of the deed of Shepard, substituted in 


Memphis for the former deed drawn by Weatherford, executed 


at the time of the sale to Drake, and drawn by his lawyer for 
the very purpose of that sale. ‘This deed is acknowledged be- 
fore the proper clerk, who says: “ Voluntarily appeared before 


me, S. S. Buck, wife to the said W. B., to me personally well 


[ 4 ] 
known to be the person whose name appears upon the within 
and foregoing deed, and in the absence of her husband declared 
that she had of her own free will signed and sealed the re- 
linquish ment of dower therein expressed for the purposes 


therein contained.” ete. 
ASSIGNMENT OF ERRORS. 


The court below, to come to his conclusion, must have held : 

Ist. That the defendant, then Mrs. Buck, and her husband, 
W. A. Buck, in the act of sale to Drake, and in the making of 
a new deed by Shepard for that purpose, intended to abrogate 
the original separate purchases and to create a joint-estate, the 
effect of which would have been to defeat the very purpose the 
parties had in view. ‘This was error. 

2. If the parties abandoned the original separate purchases, 
and joined in the deed to Drake with intent in that way to con- 
vey jointly, then the conveyance is effectual in that form, and 
the error in the acknowledgment is simply a clerical error, and 
cured by the Arkansas statutes of Mar. 8, 1883, and Mar. 14, 
1883, Rev. Stats. 683-684. Construed in Green v. Abraham, 
43 Ark. 420; Johnson v. Richardson, 44 Ark. 372; Apel vy. 
Kelsey (47 Ark. 413), 25.W. Rep. 102. And it was error to 
hold that this did not convey Mrs. B.’s interest in the undivided 


half. ; 


5. Lhat the acts, declarations, letters and statements of Mrs. 
B., of record, brought home to complainant Hunt, and acted 
upon by him in his advance of money and purchase of Drake, 


difl not constitute an equitable estoppel. This was error. 


4. That the decrees of the Chancery Court of Desha county 


and of the Supreme Court of Arkansas in the two cases of Buck 
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v. the Heirs of Buck, Drake and Winfrey, and Blackburn and 


Drake v. Randolph, Winfrey et als., were not estoppels of 


record, This was error. 


5. The tax deed to Drake conveys the title to Drake, and it 


was error to ignore it. 


6. He dismissed the bill, when he ought to have granted 


the relief prayed. 


[t is believed to be unnecessary to make any argument ‘on 
the facts. Mrs. Blackburn’s statements are not materially con- 
tradictory of those of Mr. Weatherford and Drake, and we are 
safe in assuming that every word Mr. Weatherford states is 
perfectly truthful. His standing would preclude any possibility 


of doubt on this point. 


Mrs. Buck-Blackburn, in her answer, Fol. 30-31, does claim 
that the second purchase of half was joint by her husband with 
herself. But if the first deed had read that way, for what was 
any substitution made, that being the character of the deed 
substituted? In her sworn bill against the heirs of Back 
(Fol. 21) she avers the contrary. (Fols. 16-17.) Her acknowl- 
edgment of the deed to Drake to bar dower (Fol. 3), and the 
whole drift of the facts contradict her and sustain Mr. Weather- 
ford. She denies that Drake or Winfrey were ever in posses- 
sion of the lands, or that thev cultivated the same with her. 
(Fol. 33.) In this she is contradicted by Drake. (Fol. 73.) 


She joins with Drake in the bill to compel Winfrey to take 
the title, and there she states the case as Mr. Weatherford’s 
testimony describes it. 

See that case, stated in 33 Ark. Rep., (fol. 25.) 


She makes the deed to Drake to relinquish dower on her 


Oia, 


[ 6 J 
husband’s sale of bis half. With this Mr. Weatherford had 
nothing to do. It was the work of the Memphis lawyer of 
Drake. She states in her bill against the heirs that it was for 
the relingquishment of dower. (Fols. 15-16.) She states in 
her deposition in this case (Fol. 21) that she thought she only 


relinquished dower. 


She states in a letter to Weatherford, “ that it is Drake’s 
half of the land that is sold for taxes, and not mine” (hers). 
(Fol. S4.) 


Thus in every act and allegation of hers up to the time of 
the answer in this case she confirms Weatherford and contra- 


dicts her present position 


The purchases of Mrs. Buck and her husband of the two in- 
terests being separate and distinct, and the first deed being so 
drawn, no joint estate ever arose in them to give operation to 
the rule of the common law that husband and wife being one 


in law took per tout et non per my. 


When an estate is conveyed to a man and a woman who are 
not married and who afterwards intermarry, as they originally 
took by moieties, they will continue to hold by moieties after 
marriage. 

2. BI. Com. 182. Am. n. 10. Citing 1 Inst. 5. 
Moody v. Moody, Am. b. 649. 2 Cru. Dig. 511, 515, 448. 


So distinct purchases, as here, and the deed of Shepard, ac- 
cordingly, created an estate by moieties, and did not vest the 


entirety in husband and wife. 


The destruction of one deed and the substitution of a new 
one did not affect the estate which was vested by the first deed, 


and could not be divested except by deed of the vendees, 
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Admitting that such substitution, however, would have effect 
according to the infent of the parties, that intent is shown by 
the fact that it was made in the negotiation for the sale by 
Buck to Drake and for the purpose of that sale; that it was 
simultaneous with or subsequent to Buck’s deed to Drake; 
simultaneous if Shepard was in Memphis with the other par- 
ties; subsequent, if then prepared and dated, and executed after 


their return to Arkansas. 


The deed from Buck to Drake, made in’ the presence and with 
the knowledge and joinder of defendant, Mrs. B., is competent 
and conclusive evidence of the intent (Elliott v. Sackett, 108 
U.S. 152. Cited in 109 U. S. 352, and in 111 U. S. 228), 
and of the fact that it was not intended to change the separate 
estates of Buck and wife in their respective moieties, and so it 
would support this bill as a bill to reform that deed, which, 


under the general prayer, would be allowable. 


It would be a reproach to the jurisprudence of an enlight- 
ened age to allow a paper executed with intent to perfect a 
conveyance so to operate as to defeat that conveyance, contrary 
to the intent of every party to the transaction and upon grounds 


purely artificial and technical. 


ACKNOWLEDGMENT GOOD, OR CURED BY STATUTE. 


On the second ground of error, it is clear that by the acts of 
March 8, 1883, Sec. 3, and March 14, 1883, Rev. Stat. Ark. 
1884, Secs. 683 and 684, the deed of Mrs. B. of January 2, 
1869, is operative to convey the estate which it purports on its 
face to convey, though the clerk mistook the object of the deed. 
The deed is identified by the certificate as the “ within and 
foregoing,” and it states, according to the statutory form, that 


Sallie S. Buck, to the clerk known ‘‘to be the person whuse 


[8] 


name appears upon the within and foregoing deed,” acknowl- 
edged in the absence of her husband that she “ had of her own 
free will signed and sealed the relinquishment of dower therein 
expressed for the purposes therein contained and set forth, with- 


out compulsion or undue influence of her said husband.” 


Now when the deed is read, and it appears to be the joint 
deed of husband and wife, and it also appears that it is not a 
relinguishment of dower, but a deed in fee with warranty, it 
then at once becomes apparent that the clerk has attached a 
printed form, and instead of correcting it has allowed the words 
“the within relinquishment of dower” to stand unerased and 
uncorrected ; so that, though she acknowledged what she had 
done (2. e., executed the deed), the clerk states her acknowl- 


edgment to be of what would be a different paper. 


It is therefore a mere discrepancy in the description of the 
paper which might. be fatal if its identity was otherwise in any 
way doubtful; but as it is beyond question that what she 
acknowledged was her act, “ the within deed,” the misdeserip* 


tion can not raise even a doubt. 


If it did, the statute is a perfect cure and the joint interest of 
the wife passes by it. Suppose the clerk had said, instead of 
“relinquishment of dower,” the within “ title bond,” and the 
within was, as here, a «eed, could any doubt arise as to what 
was meant? Yet there the mistake would be unaccountable ; 
while here the error is one of the most natural conceivable 


from the frequency of such relinquishments. 


The statute of March 8, 1883, declares that “ all deeds shall 
be held valid to pass the estate which such CONVEYANCE purports 
lo transfer, although such acknowledgment may have been on any 


account defective.” 
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The policy of such a statute was discussed in this court in 
Webb v. Weatherhead’s Less.. 17 How. 576. The character 
of such legislation entitles it to a most favorable construction. 
while the constant repetition of such acts in every State, and 
especially in Arkansas, and the facet that this act is accom panied 
by one of six days later date to the same effect, gives this con- 


struction the strongest possible foundation. 


But the courts of Arkansas have spoken in the construction 


of this and other like statutes, 


In Reed vy. Hart, 45 Ark. 41, they held it to apply to a case 
pending in the Supreme Court at the time of its-passage, and 


reversed a judgment right when made 


In Green v. Abraham, 45 Ark. 420, the court held a deed 
acknowledged by the grantor before himself good by virtue of 
the curing act, though the acknowledgment was void when 


made. Citing Cooley Const. Lim. 463. 


In Apel v. Kelsey, 47 Ark. 413. acknowledgment before a 


act of March 8, 1883. 


J ¥ in Ohio, void, but cured by 


; 


In Johnson v. Richardson, 44 Ark. 372, the act of March 8, 
1883, is held to cure acknowledgment of a married woman, the 
statute excepting from its operation minors and insane persons, 
‘and not excepting married women. In this case the deed was 
held to pass the married woman’s estate, though there was no 
privy examination at all, and the acknowledgment was in the 


form for persons sue juris. 
ESTOPPEL IN PAILS, 


Mrs. Buck’s act in joining in that sale, her statements in her 


two bills, and her parol statement to Weatherford, her letters 


[10] 


to him, acted upon by Appellant Hunt, form an estoppel in 
pais on every principle on which such estoppels operate. These 
acts were both when a widow and when a married woman. 
They were acted upon by Hunt 
Stowe v. U. 8. 19 Wal. 13. 
Morgan v. C. & A. R. R. Co., 96 U.S. 716, citing Bk. 
v. Lee, 15 Pet. 107. 
Mercht. Bk v. St Bk. 10 Wal. 604. See also III. cases 
cited in same case. 
Baker v. Humphrey, 101 U. 8. 494. 
Dickerson v. Colgrove, 100 U. 8. 578. 
Ogilvie v. Knox Ins. Co. 22 How. 380. 
Laughlin v. Mitchell, 121 U. 8. 411. 
The law of Arkansas is in strict accord with the general rule 
on the subject of estoppe I, 
Trapnall v. Burton, 24 Ark. 399. 
Shall v. Biscoe, 18 Ark, 164. (See Pike’s brief in this 
case. ) 
Rayburn v. Pryor, 14 Ark. 505. 
Bramble v. Kingsburg, 39 Ark. 131 


Gill v. Hamlin, 3S. W. Rep. 518, 


If these statements were untrue, but were made in such 


manner that a person investigating the title would be liable to 


be deceived by them, and was deceived by them into the belief 
that the title was good, and made advances and afterwards 
purchased in this belief so induced, that would be a clear case 


of estoppel by acts in pais. 
ESTOPPEL OF RECORD. 
The decree in the Chancery Court of Desha, Fols. 23-24, 


declaring her right to one undivided half of said land, and 


«” 
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vesting title in her and quieting her title, is an express adjudi- 
cation of her right to an undivided half and no more, and of 
Drake & Winfrey’s right to the other half. She files that bill 
to remove a cloud on one-h lf the land, stating Drake’s pur- 
chase of her husband’s half, and procured a decree with Drake 
before the court as defendant to her bill. that he was entitled to 
the undivided half bought by her husband separately from her 
purchase, 


5s ‘> 
. +) +) 
Fols. 25—24. 


On technical grounds a party can not claim one-half his 
rights in one bill and then file a bill to get the other half. He 
is bound to embrace his whole cause of action in one suit. 


See Stockton v. Ford, 18 How. 418. 


The rule is well stated in Stark v. Starr, 94 U.S. 477. 


though that case was an exception. 


The decree of the Supreme Court of Arkansas (33 Ark. 
Rep. 119, which, under the statement in the bill and the clerk’s 
certificate, is legal evidence of the decree) is conclusive as an ad- 
judication of the title of Drake in the whole premises, and of 
the obligation on Winfrey to take the-title, and that his title 


was good against Mrs. B. 


Mrs. B. joins in this bill with Drake as purchaser and owner 


of one-half and compels Winfrey to take it. 


These Cases adjudge the very p ints pow raised, and on the 


principle of Minn. Ass’n v. Canfield. 121 U. S. 295. are con- 


clusive. 


The devolution of the title from Winfrey to Hunt is subject 


to no question in this case, 


[12] 


The decree in the Supreme Court of Tennessee as to tho re- 
scisson of the sale from Drake to Winfrey is of no moment in 
this case. It was conditional on execution of a reconveyance, 
which was never made. If it had taken effect it would operate 
merely to revest the title in Drake, and his deposition in this 
case would estop him from objecting to a decree in favor of 
Hunt; and tie objection which he waives cannot be taken by 


the defendant. 


It is.clear that W. A. Buck and wife bought each a one-half 
interest in the land. This was unquestionably the original! 
status of the title. If defendant obtains more than this, it 
must be under the deed drawn by Messick, by which Shepard 
conveys to her and her husband jointly. She disaffirms and 
denies this verbally, by letters and by solemn pleading. There 
is estoppel in pais and of record to preclude her from taking 
this view of this deed. Its purpose was solely to perfect what 
Drake’s lawyer supposed to be a defect in the title to the one- 
half interest of W. A. Buck, which was being conveyed to 
Drake. If this is true, then the adjudication in case of S. S. 
Blackburn and the heirs of W. A. Buck (Ree. p. 9) is correct. 
If this is not true, why did defendant join in the deed to 
Drake? If she claimed under the second deed from Shepard, 
and joined for the purpose of conveying, along with her hus- 
band, a one-half interest to Drake, then the result is the same 
as if, under the individual purchases of herself and husband, 
she joined for the purpose of waiving her dower in her hus- 
band’s one-half interest. If she did not join tor one of these 
purposes, then why was it that, claiming under the sécond 
deed from Shepard, she intended only to waive dower? Was 
it that she obtained the second deed for Shepard to sign in or- 
der to correct the error then existing in the title, so as to make 
a title with survivorship, and then joined for the purpose of 


«> 


waiving dower only? This is the only view that can give her 
more than one-half interest. and this view its so full of contra- 
dietions as to make it inconceivable that an attempt should be 


made to prove it. 


She myst here prove that it was under a mistake that she 
and her husband (Buck) purchased distinet undivided half in- 
terests, subject to the agreement ‘to actually partition; that it 
was under a mistake and by overweening influence that she 
alleged and swore that she joined in the deed to Drake for the 
sole purpose of relinquishing her dower right in W. A. Buck’s 
one-half of said land, and that in reality she joined for the 


purpose of waiving dower which she did not have. 


Is there anything In the proof to show that there was any 
mistake in the original purchases by S. S. and W. A. Buck? 
Is there anything to suggest that, when Drake’s lawyer drew 
a deed from Shepard to Buck and wife in order to cure what 
he supposed to be a defect in the title to W. A. Buck’s one- 
half, the parties intended to have the title so fixed as to destroy 
the right of Buck to convey his interest, which he was then in 


the act of conveying? Such an intent would be a fraud on 


Drake. Assuming the title in S. S. and W. A. Buck under 
the second deed from Shepard, is there anything to show they 
did not intend to convey a one-half interest in the land to 


Drake? 
J. B. HEISKELL. 
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APPENDIX. 


From Mansfield’s Digest of Statutes of Arkansas, 1884. 


Sec. 683. All deeds and other conveyances recorded prior 


to the first day of January, 1883, purporting to have been 
acknowledged before any officer, and which have not heretofore 
been invalidated by any judicial proceeding, shall be held valid 


to pass the estate which such conveyance purports to transfer, 


although such acknowledgment may have been on any account 


defective (excepting only cases where such conveyances shall 

have been executed by minors or insane persons); provided, 

that the record of all such instruments shall be as valid as if 

they had been acknowledged and recorded according to law. 
Act of March 8, 1883, sec. 6. 


Sec. 684. All conveyances and other instruments of writing 
authorized by law to be recorded, or which have heretofore 
been recorded in any county in this State, the proof of exeecu- 
tion whereof is insyfficient because the officer certifying such 
execution omitted any words in his certificate, or because such 
officer failed or omitted to attach his seal of office to such cer- 
tificate, or attached to any certificate any seal not bearing the 
words or devices required by law, or otherwise informal, shall 
be as valid and binding as though the certificate of acknowledg- 


ment or proof of execution was in due form and bore proper 


seal. 


Act of March 14, 1883. 


* 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER ‘TERM, 1888. 


No. 1161. 


THE UNITED STATES, APPELLANT, 
vs. 


JOSEPH McDONALD. 


APPEAL FROM THE COURT OF CLAIMS. 


FILED OCTOBER I, 1888. 


OCTOBER ‘TERM, 1888. 


No. 1161. 


THI UNITED STATES, APPELLANT, 


Vs. 


JOSEPH McDONALD. 


APPEAL FROM THE COURT OF CLAIMS. 


r INDEX, 


I 
RGEOO 


> 


Findings of fact and conclusion of law............... 306 coownsnnn cece 
Opinion of the court.... .....0 e..ee- SECS Seccce cocces coCees SONe S006 C008 


FEE FREER oc once coc cee sdccenccneces cece cecece ceceee 000s enenecesee 
Application of defendants for, and allowance of, appeal..............--. 


SUPREME COURT OF THE UNITED STATES. 


Original. 
Petition, Gied September 19, 1606 .. cece ccccce coccce ccs cece cccese setcse 
Traverse, filed September 13, 1884 2... 2.2.00 cence ccce cccces cocces cosee 


Print. 


UNITED STATES VS. M’ DONALD. ] 


; 


l [(—— Vaimant’s petition.— Filed Sept, lo. 1884. 
In the Court of Claims of the United States. 


JosEPH McDONALD) 

ve. No. 14460. 
Tue Unrrep Srares. } 
To the honorable the judges of the Court of Claims: 

The py tition of Jose ph MeDonald re spectfully shows to your honors : 
That he was a boatswain in the United States Navy from the 21st day of 
June, 1876, to the 19 day of July, 1876; that he was ordered by proper 
authority to proceed from Callao, Peru, to his home at Washington, D. 
C., wia ; that he did so proceed, in compliance with said orders, 
and upon public duty, in a conveyance not belonging to the United 
States Government, via Panama and New York, said route being 
the one usnally travelled, and the most direct one, and that the 


stance so travelled is 1600 statute mil 

Your petitioner further shows that his actual expenses by the route so 

travelled as aforesaid, amounting to $256.60 were paid by the defendants ; 

and that no further allowance was made him on account ot said travel, 
Your petitioner claims that he was entitled, under the act of Congress 

approved June ou, 1876 (Stats. 1%. ). 65), to recelve Ss cents per mile tor 

the distance so actually travelled, but that he has only received the sum 


OO} Ss 6.60. as ator said. 


Wherefore your petitioner prays juds nt against the United States in 
Lie sum of 8111.40. 
Your petitioner further shows that | ; the sole owner of this claim; 


that he has made no assignment of any p rtion the reot : that he is justly 
entitled to the amount herein claimed, after allowing all just credits and 
ottsets - that he has at all times born crue all rlance to the Government 
of the United States, and has never in any way voluntarily aided, 
abetted, or elven encouragement to re bellion against said Crovern- 
ment ; and that he has appointed John Paul Jones, of 1420 New 
York avenue, Washington, DD. C., his attorn \ for the prosecution of this 


JosEPH McDona.p, 
By Jonn PAvuL JONES, 
His Attorney. 


John Paul Jones, being first duly sworn according to law, on his oath, 
says that he is the attorney of Joseph McDonald; that he signed the 
tore crolng pe tition : and that to the best of his knowledge and belief the 
matters and things therein contained are tru 

JoHN PAUL JONES. 

Subseribed and sworn to before me this llth day of September, 1884, 

CHARLES S. Bunpy, 
Notary Publie. 


II.—General traverse.—Filed Sept. 13, 1884. 
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4 UNITED STATES VS. M DONALD. 


0 In the Court of Claims. ; 


JOSEPH McDONALD ) 
Us, No. 146 - 
THE Unrrep StTAtTEes. } 


° , 
LLMs, do at reby 


4 , : . oe , tA 
certullyv that that the rmorecoing are true trans ripts OL tine pleadings ln the 


above -entitled CaAUSeC, ot the findings ot ract Dy the ecour't and the conclu- 
sion ot law ther on. of The opinion or the court, ot the iudement ot the 
court, o] the app! ALION ° t the defendants for. and the all ywwance of. Ap- 
peal to the Supreme Court of the United States 

In testimony whereof I have hereunto set my hand and atthxed the seal 


Ol said court at Washington, this sixth day ot Septem be r, L538, 
. j » . = 
|SEAL. | JOHN RANDOLPH, 


, , ; 
Asst Clerk: Court of Claims. 


(Indorsement on cover:) No. 116] he United States. app llant, vs 
soseph MeDonald. Court of Claims K‘iled October 1. 1888 
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Hu the Supreme Court of the United States. 


OcToBER TERM, 1888. 


THE UNITED STATES, APPELLANT, ) 
v. > No. 1161, 
JOSEPH McDona.p. ) 
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APPEAL FROM THE COURT OF CLAIMS, 


STATEMENT AND BRIEF OF ARGUMENT POR AP- 
PELLANT. 
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and upon your arrival tO report tO thie 


Iu the Supreme Court of the United States, 


OcTOBER TERM. 1888. 


THe UNITED STATES, APPELLANT, ) 


i. . lol. 
JOSEPH McDONALD. 


{(PPEAL FROM THE COURT OF CLAIMS, 


STATEMENT AND BRIEF OF ARGUMENT FOR AP- 
PELLANT 


STATEMENT, 


This is an appeal from a judgment rendered by the 
Court of Claims acainst the United States In favor ot 
Joseph MeDonald for the sum of s/ 4, The claimant, 
a boatswain in the Navy, on the 21st of June, 1876, was 
ordered by Rear-Admiral Worden, commanding at Cal- 
lao, Pr 'o 4x proceed to your home in the lL nited States 


| { ' ‘ 
I honorable the See. 


retarv of the Navy.” 
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| ne his order, claimant traveled trom Cal 
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lag to \ shin ron A i reported _ directed 
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He was paid his actual ti ling ex} es for the whol 
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rourney, amounting to 4 OU. 
» @ e 
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Stat., p. 60), 
much of t! 


of the Navy wa “the sum of & cents 
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per mil was “allowed such ihe 
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| ‘~ nn lie ll ot their 
actual expenses.” 


W hen claimant 


, applicable ce otheers 
— rep ale hy and 


received lis yrders and started trom 
Callao in pursuance thereof, the act of 16th of June, 1874, 
supra, was in force; at the time of his arrival in Wash- 
ington the act of 30th June, 1876, had been enacted. 


The question at issue in the court below was whether 
claimant should be paid under the provision of the law 
in force when the order to travel was given, or under the 
law existing when the travel had been accomplished. 

Under the law in force at the time the travel com- 


menced claimant has been paid his actual traveling ex- 
penses. 


If claimant is entitled to mileage from Callao to Wash- 
ington the exeess of such mileage over actual traveling 
expenses is $110.40. If entitled to mileage from Panama 
to Washington, the excess of such mileage over and above 
the amount paid him for actual expenses is $74 

The court below found as a conclusion of law that 
claimant is entitled to mileage for so much o 


t his journey 


1] one —— 
( allao to Washington as Vas pertormed sudsequent 
; i 
i | | 7 ' ~ | 
to the enactment of the act of June oV, Lai6, wt. ¢ ude- 
| . j “| A 
I I = | radi {i LO! | it sith? i - 


en 


|} In finding as a conclusion of law that claimant is 
entitled to mileage for so much of his journey as was per- 
formed subsequent to the enactment ot thie Lé ‘ of June 
ou, IS76 1%) Stat.. }). 6). and should reCOVe] the balance 
remaining unpaid, viz, $74. 

*? 


(2) In rendering a judgment in favor of claimant and 


ainst the L nite States tor Si. 
BRIEF OF ARGUMENT. 


Unless where there be some express stipulation to the 
contrary, whenever an entire sum is to be paid for the en- 
tire work, the performance or service is condition prece- 
dent ; being one consideration and one debt, it can not be 
divided. (Packet Company v. Sickles, 10 Howard, 119.) 

The journey from Callao to Washington was a single 
service, rendered under a single order. The service, it is 
true, was for the benefit of the claimant. By reason ot 
sickness he was ordered home on sick leave. But as in 
his journey he acted under orders, he was entitled to be 
allowed his actual traveling expenses, under the provis- 


ions of act of June 16, 187 a supra, 
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The actual traveling expenses of claimant, it is admitted, 
have been paid. 


Whilst ep route the act of June 30, 1876, was passed. 
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Claimant 


asserts that as until he had performed the 
travel he had no right to re-imbursement, he was entitled 
to be re-imbursed by the law in force at the time of pay- 
ment, 


This is not the law governing the payment of contracts. 
The travel from Callao, Peru, to Washington was per- 
formed under an order made 


a 


whilst the law of 187 t, supra, 
was in force, 


W het her. if the 


terms of the law 
been in foree, such 


of 1876 had then 


order would have been made can not 


be known. ‘That claimant should make the journey, 
only receiving actual expenses, was regarded as a benefit 


to the service under the law of 1874 


74, W hether the order 
would have been made if the law of 1876 had then been 


in force can not now be determined. 


The order was made and the travel undertaken with 
the understanding that only actual expenses should be 
paid. On such terms claimant undertook the journey. 
The law of 1876 is not retroactive in its character, 

The rule as to payment under a contract is that the 
terms under which the work is undertaken shall control 
the amount to be paid, 


It is respectfully submitted that as claimant received 
is contract price for travel performed, and that the judg- 


ment of the court below be reversed, with directions that 
the petition should be dismissed 
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Assistant Attorney-General. 
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2 FREDERICK MEISSNER ET AL. VS. 


the cargo of said vessel, the said cargo being now on board said 
vessel, in a cause of contract and lien for damages, civil and mari- 
we and therein doth allege articulately as follows: 

That said vessel, then lying in the port of Baltimore in charge 


of said libellant as master thereof and lawful bailee thereof in pos- 


session for the owners thereof. was by a charter party, dated the 16th 
of June, 1881, chartered to Messrs. Meissner, Ackermann & Co. for a 
voyage from said port of Baltimore to a safe, direct Norwegian or 
Danish port,as ordered on signing bills of lading, or as near thereto 
as she could safely get, and always lay and discharge afloat, as will 
appear by a copy of said charter, hereto annexed as part of 1 this libel. 
2nd. That said charter was signed on said 16th of June by this 
libellant, as master of said vessel, and by said Meissner, Ackermann 
& (30.. “as charte LOTS. 
3rd. That among other things in said charter contained it 1s pro- 
vided that the whole ot sald vessel] Is charter d LO said hrm, 
a with the exception of deck, cabin, and necessary room for the 
crew and provisions for a voyage, as ye herein in the Ist 
article stated; that said vessel should be tight, staunch, strong, and 
every way fitted for the voyage: hat ak cnieohe ae provide 
the vessel a full and complete cargo of refined petroleum in custom 
ary barrels; that the charterers should pay for the use of the vessel 
shillings 3 pence, British sterling, with 5 per cent. primage per 
forty gallons gross, American gauge, payable in cash on right deliv- 
ery of the cargo, without discount, on each and every barrel, whether 
delivered full, partly full, or empty; that lay davs for loading and 
discharging should be as iliews: Commencing from the time the 
vessel is ready to load or receive cargo and written notice given and 
to expire on the 6th of July, running days for loading at Baltimore, 
and customary dispatch for discharging at port of discharge; that 
for each and every day’s detention by default of charterers eleven 
pounds British sterling per day, day by day, should be paid by the 
charterers or agents to said master or agents, the captain having a 
lien on the cargo for freight, dead freight, and demurrage. 
4th. And this libellant | further allege $ that said charterers did pro- 
vide said vessel with a full cargo of refined petroleum, as specified 
in the charter party, and that the same was e xpeditiously and prop- 
erly received by the vessel, said loading being complete don the 6th 
of July, 1531, at ee ee staunch, strong, 
D tight, and eve ry way fitted for the voyage aforesaid in charter 
and the terms of said charter f lly performed by and on be- 
half of the vessel in all respects. 
5th. That on the 6th day of July, LISS1. the charterers Lf ndered to 
the libellant bills of lading for said cargo to be signed by him, and 
on said bills of lading the charterers ordered suid vessel to the port 
of Aalborg, in Denmark, as the port of discharge for said cargo, 
the bills of lading stating: To be landed at Aalborg or as near 
thereto as the vessel can safely get. | 
6th. That said. master, the libellant, refused to sign said bills of 
lading for the reason expre ssed to said ch: tae r: that Aalborg was 
not a ‘safe port and that it was impossible said vessel to enter 


HERMAN BRUN, MASTER, &C. o 


sald port with cargo or to land said cargo al said port or alt any 
anchorage or landing place near said port, so as always to lay and 
d echarg afloat, and said libellant declared tosaid charterers that said 
vessel as loaded drew 16 feet of water; that the port of Aalborg had 
a depth at high spring tide of only 11 feet, and said libellant de- 
| | | afe port within the meaning of the 


hy That Sad master, the libell i duly protested, by marine 


protes imalnst the s iid actions of the charterers, and has ex pressed 
constantly to the charterers his willingness to perform the charter 
and his re fusal LO gO LO Aalborg as not a safe port and not within 

thie harter 
Sth. And this libellant further alleges that his said refusal to sign 
for Aalborg was based on truth and fact and on said charter: 


(} that said port has a depth ordinarily of 10 feet and 11 feet 
’ 1 y ’ . } 
on a high tide; that there Is no landing piace OF anchorage 


said port where said vessel could always lay and discharge 


loaded draws 16 feet and in ballast 12 feet,and 
) absolutely impossible for said vessel to enter 
said port or any part of the same, and that there 1s no safe place 
outside said port where said vessel could lay always afloat and dis- 
charge sald cargo 

Sth. That said bills of lading were tendered to libellant on the 
6th day of July, 1881, and the libeilant has endeavored in every 
way to convince said charterers that th y had no right to order said 
vessel LO Aalborg and nas requested them to order him toa safe port 
within the terms of the charter; all of which the charterers have 
disregarded and have declined to order the vessel elsewhere than to 
Aalborg, and demand that libellant shall sgn the bill of lading as 
presented by them for that port 

10th. That by said default on the part of the charterers the said 
vessel has been detained from the 7th day of July, ISS1, to the day 
of the filing oO} this libs l and ther by demurrage at the rate of £1] 
British sterling per day has been and is due and unpaid by the said 
harterers, amounting to the sum of $266.75, and libellant claims 


Ul os 
S500 

That al] and singular the matters above alleged are true 
and within the civil and mafitime jurisdiction of this court. 

Wherefore libellant prays that process in rem May issue 
against said 3,131 barrels of refined petroleum, the cargo of said 
vessel, und monition against all persons claiming any Interest 
therein, and that said 3,131 barrels, cargo of said vessel, or so much 
thereof as may be necessary, be sold to pay said claim of libellants 
costs, and that the court will decree for said claim, with costs, 
that he nay have such further and other relief as lis case may 


— 


i 
| 
: 
“lis 


! H. BRUN. 
A. STIRLING, Jr 


. a: . :, 
solicitor for Libe lant 


a 
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Charter party above referred to is as follows: 


Petroleum 


~] 
tl 


Dresel, Rauschenberg & Co., 37 South Gay street, Baltimore, Md. 


This charter party, made and concluded upon in the city of Balti- 
more, Md.., the 16th day ol June in tne year one whan elght 
hundred and eighty-one, between Captain H. Brun, of the Norw. 
b’k “ Gazelle,” of Bergen, of the burthen of 571 tons, or thereabouts, 
registered measurement, classed A2 nor veritas, now lying in the 
harbor of Baltimo re, of t the lirst part, and Mess. \leissner, Acker- 
mann & Co., of the second part, With sseth.: That the said party of 
the first part agrees on the freighting and chartering of the whole 
of the said vessel (with the exception of the deck, cabin, and neces- 
sary room for the crew and stowage ol] provisions, sills, and cables) 
or sufficient room for the cargo hereinafter a unto said 
party of the second part for a voyage trom this port Ol Baltimore, 
Md., to a safe, direct Norwegian or Danish port as ordered on sign- 
ing b. chg. (or as near thereunto as she can safely get and always lay 
and discharge afloat) on the terms following, viz: The said vessel 
shall be tight, staunch, strong, and every wav fitted for such a voy- 
age, and receive on board during the aforesaid voyage the merchan- 
dise hereinafter mentioned. The said party of the second part doth 
engage to provide and furnish to the said vessel a full and complete 
cargo of refined petroleum, in customary barrels, and the party of 
the second part, or agent, to pay to the said party of the first part, 
or agent, for the use of said vessel during the voyage aforesaid 3.3, 
three shillings & three pence, all British sterling, with five per cent. 
primage per forty gallons, gross American gauge, payable in cash 
on right delivery of cargo, without discount or allowance, on each 
and every barrel, whether delivered full, part full, or empty. 

It is agreed that the lay days for = ing and discharging shall 
be as follows, comMmmenc Ing from the time the vessel is ready to re- 
ceive or discharge cargo, and written notice given, & to expire the 
6th of July, for loading at Baltimore, and customary dispatch for 
discharging at port of discharge; and that for each and every day’s 
detention by default of said party of the second part, or agent, (11) 
eleven suger British sterling per day, day by day, shall be paid by 
said party of the second part, or agent, to said party of the first part, 
or agents, captain having a lien on the cargo for freight, dead 
freight, and demurrage ; the Cargo Or cargoes to be rect ived and 
delivered alongside of the vessel within reach of her tackles: 
lighterage, if any, always to be at the risk and expense of cargo; 
bills of lading to be signed at any rate, as required by charterers, 
without prejudice to this charter; any difference to be settled in 
sash, less insurance: if in captain’s lavor, before vessel sails: if in 
charterer’s favor, by captain’s = upon his consignees, payable 
ten days after arrival of vessel ; port of discharge, vessel to haul 
once to loading berth at her own oe - any subsequent hauling 
expense to be paid by charterers; vessel to load under Inspection 
as to stowage by the authorized inspectors appointed by the U.S. 


_ 
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Petroleum Association or by charterers, free of charge to vessel for 
such inspection, and the captain not to be responsible for leakage 
or breakage ; sufficient cash to be advanced to the captain, at Balti- 
more, if required, for ship’s ordinary disbursements, subject to 23 % 
commission & insurance. A commission of five per cent. upon the 
amount oft this chart r and the usu | ire ioht brokerage pavable by 
Dresel, Rauschenberg & Co. upon signing hereof ; 


the vessel is due O 
vessel to employ at port O| destination Dre sel, Rauschenberg W Co.’s 
friends as brokers for attending to ship’s business on customary 
terms. 

To the true and faithful performance of all and every of the fore- 
voing agreement we, the said parties, do hereby bind ourselves, our 
heirs, executors, administrators, and ass rns, each to the other, in 
the penal sum of ‘estimated amount of freight. 

In witness whereof we hereunto set our hands the day and year 
first above written. 

(Sig.) H. BRUN 
MEISSNER, ACKERMANN & CO. 
Signed in the presence of— 
(Sig.) H. A. RANSPERG 
VINCENT LOESER 


We he reby Ce rtify this LO he a true al ( correct copy of original 


charter party in Our posst ssion 
DRESEL. RAUSCHENBERG & CO. 


| Endorsed :| Copy. Petroleum charter party of the Nor. bark 
Gazelle. H. Brun. master. from Baltimore to ——. Baltimore. June 


16th, 1881. Dresel, Rauschenberg & Co., ship brokers, 37 South Gay 


Street, Baltimore. Md. 


‘. Amended and Additional Libel fe ed | August, ISS1. 


In the District Court of the United States for the Maryland District. 


To the Honorable Thomas J. Morris, judg 

Herman Brun, master of the Norwegian barque Gazelle, now 
ng in the port of Baltimore, files this his amended and further 
id} libel on behalf of himself and of the owners of said 
vessel against 3,131 barrels of refined petroleum, the cargo of said 
vessel, the said Cargo be ing now on board said vessel and in the 
custody of the United States marshal of the Maryland district under 
in the original and first libel, filed by said libellant in this 
1a Cause of contract and 
therein doth allege and 


| } , } 
and additional 


rocess 
honorable court on the llth of July, 1551, 
lien for demurrage, civil and maritime, an 
propound articulately as follows: 

Ist. That said vessel therein lying in the port of Baltimore in 
charge of said libellant, as master thereof and lawful bailee thereof 
for the owners thereof, was by a charter party, dated the 16th of 


ll 
" 
' 
‘ 
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June, L881, chartered to Messrs. Meissner, Ackerman and Company 
for a voyage from said port of Baltimore to a safe direct Norwegian 
Danish port, as ordered on signing bills of lading, or as near 
thereto as she could safely get, and always lay and discharge 
v afloat. as will appear by il COPY of the said charter party 
annexed LO the sald original libel fil das aforesaid. 
2nd. That said charter party was signed on said 16th of June by 
this libellant as master of said vessel and by said Meissner, Acker- 
mann &® Company. 
3rd. That, among other things in said libel contained, it was pro- 
vided that the whole of said vessel was chartered to said firm, with 
the exception of deck, cabin, and necessary room for crew and pro- 
visions. for a vovage as above. in the Ist article, stated: that said 
vessel should be tight, staunch, and every way fitted for the voyage 
that the charterers should provide the v ssel with a full and com- 


plete Curego of refined pet troleum in CURES barrels; that the 
charterers should pay for the use of the vessel 3 shillings 3 pence, 
British sterling, for forty gallons gross, American gauge, payable in 
cash on right delivery of the cargo, without discount, on each and 
every barrel, whether delivered full, partly fall. r empty. 


That lay days for loading and dise ni arging nee uld be as follows: 
Commencing from the time the vessel Is ready to load or rec ive 
cargo and written notice given, and to , expire on the 6th day of July, 
1881, running days — loading at Baltimore, and customary dispatch 
for discharging at port of discharge. 

4th. That it was also provided in said charter party, among other 
things, that for each and every day's detention by default of the 
charterers eleven pounds, British sterling, per day, day by day, 

should be paid by the charterers or agents to said master or 
10 agents, the captain having a lien on the cargo for freight, 
dead freight, and demurrage. 

5th. And this libellant further alle wes that suid charterers did 
provide the vessel with a full cargo of refined petroleum as specified 
in the charter party, and that the same was expeditiously and prop- 
erly received by the vessel, said loading b elng | POl slete d on the 6th 
of July, 1881, at 12 noon; that the vessel was and is staunch, tight, 
strong, and every way fitted for the voyage specified in the charter, 
and that all the terms of the charter have been fully performed by 
and on behalf of the vessel in all respects. 

6th. That on the 6th of June, 1881, the charterers tendered to the 
libellant bills of lading for said cargo, consisting of 3,131 barrels, 
and on said = . lading the charterers ordered said vessel to the 
port of Aalborg, in De nmark, as the port of discharge for said CUurgo, 
the bills of 1: iow: so tendered stat Ing, Bound for Aalborg Or as hear 
thereto as the vessel Cal) safely get; and afterwards presented to 
Capt. get ” 


** 


, July 30th; the charterers inserted after the word 
the words “ and always lay and discharge afloat.” 

7th. That the libellant refused to sign said bills of lading for the 
reason expressed to the charterers and their agents—that Aalborg 
was not a safe port, and that it was impossible for said vessel to enter 
said port with cargo or to land said cargo at said port or at any 
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anchorage at said port or at any anchorage or landing place near 

said port where she could safels cet and always lay and dis- 
1] charge afloat; and said libellant declared to said charterers 

and other agents that said vessel as so laden drew 16 feet of 
water and 12 feet in ballast; that the port of Aalborg had a depth at 
high spring tide of only ll feet at its entrance, and lIibellant de- 
manded to be ordered to a safe port within the meaning of the 
charter party. 

Sth. That said libellant duly protested by marine protest against 
the said action of the charterers and \ g Pagers ein me his 
willingness to perform the charter and his refusal to go to Aalborg 
as not a safe port and not within the charter. 

9th. And this libellant further alleges that his said refusal to sign 
ror Aalborg Was based Ol) truth and act and on ap charter ; that 


the said port has a depth at its entrance ordinarily of 10 feet and 11 
feet on highest tide; that there 1s no landing a ie or anchorage 
near sald port where said vesss| could saf ly vet and always lay and 
discharge afloat. 


That the only anchorage ol sald port, W hich anchorage Is not the 

port and is no part of the port, is the open water of the Kattegat, a 

place open on all sides seaward and closed only by the sea shore, 
De : 3 é 

along which it waters flow; that the only claim it has to be called 

an anchorage ts that the water is shallow enol ugh; prtner teat anchor, 


a that vessels ot large 31Ze., such as hve Gazelle. ure lh] abl in 
anchoring there to be driven off by the winds and wales, Habld to 
draw anchor or sO ashore, or be COTH pt led at any moment to raise 


hors, get under way, and put out into the open sea, and 
|? the Gazelle, 1f taken there to anchor and unlade into SCOWS, 
lighters, or small vessels, would be so taken and unladed in 
peril of partial or entire destruction, and that said vessel as loaded 
under the charter dri LW’ 16 feet and draws in ballast 12 feet. 
10. ‘That said port is known among mariners and insurers as not 
a safe port for any iste guste those drawing less than ten feet of 
water, and 1s not a safe port except for such vessels, and that any 


’ 


vessel drawing over 10 feet of water could only unlade cargo in the 


anchorage, in the 9th article mentioned, by transferring it while at 
anchor in the open Kat tegat into small coasting vessels. 


’ 


That the use of scows or anything ordinarily known as a lighter 
iS j mp _ = at said anchorage. 

Lith. That libellant has endeavored since said 6th of July in 
every way to convince said charterers that they had no right to 
order said vessel to Aalborg, and has requested them to order him 
to a safe port; thet by request of the charterers he has received and 
considered their views on nage tai and correspondence and con- 
ference has gone on be tween sald ehal rers and libellant at the re 
quest of the charterers, libellant always, however, insisting on the 
said facts above referred —, and refusing to sign for Aalborg, and 
the charterers taking no steps to unlade the cargo and falling to 
name a sate port, 

That libellant, in an effort to adjust the difference, offered to sign 
the bills with a protest on their face as to the port of discharge, and 
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to have the question adjusted in this court on the libel here- 
. 13 tofore filed by him with an additional libel for the further 
delay ; and he also offered to sign for Aalborg or the nearest 
safe port, both which offers the charterers declined, and that the 
charterers still insist that libellant shall sign the bills as presented, 

and fail and refuse to order the vessel to a safe port. 

13th. That by said default of the charterers the said vessel has been 
detained from the 6th of July, 1881, to the day of filing this libel,’ 
and that demurrage, at the rate of £11 British sterling per day, has 
been and is due to said libellant by said charterers under a lien on 
said cargo amounting to the sum of fourteen hundred dollars. 

And thatthe said vessel and owners have actually been damaged by 
said default of the charterersin so detaining the said vessel in breach 
of the said charter and by the said breach of said charter in an 
amount equal to the said sum of $1,400, and libellant claims $1,400. 

l4th. That all and singular the premises, matters, and things 
above alleged are true and within the admiralty and maritime Ju- 
risdiction of this court. 

Wherefore libellant prays that process in rem may issue against 
said 3,131 barrels of refined petroleum, the cargo of said vessel, and 
monition against all persons claiming any interest therein, and that 
said 3,151 barrels of petroleum, cargo of said vessel, or so much 
thereof as may be necessary, be sold to pay the ‘said claim of libel- 

lant and costs, and that the court will decree for his said 
14 claims with costs, and that he may have such other and 
further relief as his case may require. 
H. BRUN. 
A. STIRLING, Jr., 
Proctor for Libellant. 


The foregoing libel is thus endorsed : 


“The filing of this amended and supplementary libel assented to 
as if filed by leave of the court under the rule. 
Ss. T. WALLIS, 
For Cargo and Rs sp d'ts.” 


15 Answer. Filed 2nd August, 1881. 


In the District Court of the United States, District of Maryland, sct: 
In Admiralty. 


To the Honorable Thomas J. Morris, judge of the district court of 
the United States for the district of Maryland: 

And now come Frederick Meissner, Charles F. Ackermann, and 
Charles F’. L. Meissner, partners trading under the firm name and. 
style of Meissner, Ackermann & Company and carrying on busi- 
ness in the city and State of New York, owners of the 3,131 barrels of 
refined petroleum now laden on board the barque Gazelle, lying at 
the port of Baltimore, and which have been heretofore libelled in 
this honorable court by Herman Brun, master of the Norwegian 


NONE es. alecteleeae ss nauk. sities, 
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barque Gazelle, and for answer to said libel and amended libel 
against said 3,131 barrels of refined petroleum do allege and articu- 
propound as ager, ete 
That they, the said Meissner, , ACK! rmann & Company,are the 
true anid bona id owners of salt 1 3,151 barre Is of refine cl pet trole ul, 
and that no other person is the owner thereof. 
2nd. That each and every allegation of the Ist, 2nd, 3rd, 4th, and 
oth articles of said libel and amended libel are true as made, pro- 
vided only that the last portion of the fourth article of the 
L6 original libel and of the fifth article of the amended libel is 
only true in so far as it applies to the condition of the vessel 
as ¢ entering to the terms of the charter party ; in no other regard 
did she fully perform the terms of the chart om: | 
ord. ‘That the said master did refuse to sign the bills of lading to 
Aalborg tendered LO him ior signatul ur these respondents , as al- 
leged in the 6th article of said libel and 7th of the amended libel. 
and pretended, as an excuse for his refusal so to sign that said port 
of Aalborg was notasafe por' within the terms of the charter party, 
as stated in-said 6th article of the libel and 7th of the amended 


libel 

lth. ‘hese respondents know nothing of the protest Bees ast 
Lhe ith article of said libel and Sth of thi amended libs 4 ut ioe 
sume it was made as therein stated. They admit that the said 


master did express a willingness to perform the charter, as therein 
alleged, but they say, notwithstanding said expressed willingness, 
he did not and would not perform it when requested and has con- 
stantly refused to perform it by signing bills of lading to Aalborg, 
as by the terms of said charter party he was bound to do. 
». These responde! nts ae ny, as in the Sth article of sald libel and 
the 9th of the amended libel alleged, that the refusal of said master 
to sign for Aalborg was based on truth and fact and on said charter; 
on thi contrary, they allege that his said re fusal was in direct and 
open violation of said charter. They allege that said port 
7 O} Aalborg Is a safe port, well known to commerce, especially 
in the petroleum trade, and one to which vessels much larger 
and of deep r" draught than the “ Gazelle” are in the habit of being 
constantly dispatched under charter — of like terms with that 
in controversy. They aver that they have themselves frequently 


— 
— 


chartered and despatched vessels of |: irge draught (up to twenty feet) 
to Aalborg under charters containing ‘sienilan provisions, and that 
said vessels and other vessels of like draught have proceeded to said 


port and there discharged, and have not found any difficulty in get- 
ting to said port or to some point near thereto where they could 
safely get and always lay and discharge afloat; and respondents 
further propound that aecording to the established, well recognized, 
and uniform understanding, usage, and custom of the trade between 
the port of Baltimore and other Atlantic ports of the United Statesand 
the Kingdom of Norway and Denmark the port of Aalborg 1s recog: 
nized as and understood LO be a safe direct port of Denmark, and 
to be comprehended as such within and by such terms and pro- 
Visions as are contained in the charter party in this case, SO that 


*>*?> 


+) 
an 000 


2, Oh, a age 


. 
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whenever such terms and provisions are used and agreed on as said 
charter party contains it is the uniform commercial understanding 
and usage that said port of Aalborg is embraced in and covered 
thereby, and that all masters of vessels executing such charter parties 
are bound thereunder to sign bills of lading to Aalborg if so ordered. 
Respondents declare that they entered into suid charter party in good 
faith, with such understanding, believing that the port of 
1S Aalborg was embraced by its terms and intending that it 
should be so embraced, and they aver that they had and have 
no reason to doub that such was then the understanding of the 
master of said ‘wean They will accordingly insist that by the 
terms and provisions of said charter party in itself, as well as ex- 
plained and interpreted by the commercial usage and understanding 
aforesaid, they had the right to order said barque to Aalborg and to 
require thre master to sign bills of lading the reior, ana that he COll- 
mitted a breach of said charter party to the | | 
ents by his refusal so to do 


¥ . . | -_ ] . " —s . ‘ | ] P i» : 4 j 
Respondents den\ the turther statement In sald Sth articie 1n said 


‘Jlibel and 9th of the amended libel, to the effect that there Is no sate 
place or anchorage outside sald port where said vessel] could lay 
always afloat and dis charge said cargo. ‘They say, on the contrary, 

hat the re is il peri ctl safe place and anchorag outside said port, 


j 7 $ } | a ry 
hot only where sald vessel could [av alWwayvs arout and discharge hel 
, 


| } ] | ‘ 1 ; , } ’ " } 
cargo, but — where vesseis oI the deepest adraucgnt notoniy ean bu | 
i 7 


} } ’ " { 
do const: intl Vy ile ana dischara afloat In Ssareby Liat this -f act is 
thoroug! ily well known to the libellant and tloever\ one acquainted 


with those waters and said port, and sosafe is it that even companies 

dealing in marine insurance do not require a premium upon their 
policies which would indicat any extra hazard 

oF. These respondents admit, a sinthe 1ll1th article of the amends d 

libel alleged, that the | ibe! ant has ¢ ndeavore d to convinee the 

19 respondents that they had no right to order said vessel to 

Aalborg, and that a good deal of correspondence and confe1 

ence has gone on on the subject, and that they persisted In claiming 


that they had such _ and refused to order her to any other port. 
They deny that libellant ever offered to sign bi ils for Aalborg with 


a protest on their face Qn the contrary. thev allege that he -has 
always refused and 


ae 
Stil 


‘eluses to sigh any bills Ol lading Which 
' 
| 


I 
did not on their race pive him the privilege Ol golng “to the nearest 
° 3 } } . } ht } 
sale port, and that, too, alter stating that he could not vo to Aal- 


borg and would not if he was permitted to sign such bills of lading. 
These repondents, on the cont rary, have offered to accept bills of 


} 


“ . ,? -_ 
lading to Aalborg a under -_ st or to allow the master to sall 
| 

‘ 


{ 
without signing, both or either of which he refused to do and stil 
refuses, 1 | direct viola “peal ne the terms of his contract oj chart a 


to the oaths of water at said port these re sponds nts. ba ing ho per- 
sonal knowledge ih respect thereto, do not admit the same to be true. 

ith. These respondents admit that they refused to tender suid 
master bills of lading to any other port than Aalborg, and that said 
master offered to go to another port. They suy, how ver. thi: il they 


. 


were under no obligation to tender to the suid master bille of lading 
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LO another port because he happen d to prefer Aalborg, especially 
when it would not possibly have been done without great loss to 
I’ sponds nis, who had already sold said cargo to arrive. Having 


offered bills to a safe port and one falling within the terms of 


ZU the charter party, it was the master’s duty to sign them and 
he had no right to ask to have them changed to another 

port 
ith. They di 1) that there has been any\ detention of sald vessel 


’ 


fault. On the contrary, they were always willing and 
ANXIOUS LO have her sal either with or without bills of lading, and 
m”ave treqaue nilv req ui sted the master to sail, but he has persistently 


biur #1 ee 
s7 Lonel cif 


refused and still refuses to do sv, and ther DV has creatly Injured 
these respondents. while anv loss which he may have suffered is 


’ : | , ’ , 
altogether due to his own default 
' ree i. ; ° ’ | 
’ | ; pit sy ’ is ee " ‘cy " N 
SULT) Phat aii and sing@uiar the premises are true 
> 


Wherefore the respondents pray that the marshal shall be decreed 
liver to them the poss ssion of said 3.131 barrels of refined 
pers le Lith) that your honor Will prol bee against said libel. and 
that they may be hence dismissed with their reasonable costs. 
: S. T. WALLIS, 
} voctlor for PB sp ats. 
Affidavit waived 


.. on JR , For Libe lant. 


; ; ; ’ a »_, i Hi 
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District Court, Maryland \dmiralty. 


] ] } ] ae : con } : 4 P os : F 
The amended and additional libel of HLlerman Brun, maste ol the 
oOnrau (rilZ ‘ 1O 1st 3.15] barre is OT rs fined petroleum, Caryo of 
i ‘ 
j : > yo ya) 
suid vessel, shows articulately as follows 


Ist. This libellant alleges, as is already alleged and his original 
and amended and additional libel heretofore filed as if the contents 
reotr were wuerelu rep ited, aiid ut te FOS further that since the 
snid additional libel the said vessel has been detained at 


7% vy the default of the charterers, who have continued to 
nd refuse to order the vessel to a safe port, and have delayed 
. ’ i ie } : , . ’ iat 
| further correspondence about the ordering of the vessel, 
| ot tendered any bill of lading for any safe port, according 
to the charter, and have not either c mm | lied in such respect with 
the charter or removed their cargo from the vessel, by which default 


of the charterers ther hus encurre i to this libellant under the terms 
of the charter a further demurrage of 3595.20, and the owners have 
been damaged by said default since the filing of said amended and 

additional libel in the sum of $395.20, which damage ts a lien 
22 on said cargo, and libellant claims additional damage in the 
um of $395.20. and claims as damage by demurrage to date 


‘ 


12 
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Wherefore | 
. against all 


said claim, 
sold LO pay the Site, and 


persons intereste dd. 


our Lord one thousand eight 
Rob’t Lyon Re 
of the United States for the fou 
district, pursuant to the act of 
convenient taking of affidavits an 
the courts of the 
Exchange Place, and 
both of Baltimore, 
persons, and eee themselves 
court of the 
to bind th 


gers, a commiss! 


‘ 


emselves, and do 


the marshal of said district, 
gian barque Gazelle, unto 


and decree of the 
of the circuit court of 
in and for M: 


the 
iryland 


24 


the 


in a certain cause 
the said Herman Brun, 
libellant. and the 


of 


master 
Claimants of 


respondents, and unless they so 
cution shall issue against t 
trators, their goods, chattel 
or to be found. 
Acknowledge d before— 


[1 8.) - 


them, 


MEISSNER ET 


nal that 
with interest and costs, al 


; . ‘ 
ior tur 


| 
bay | 
il ‘ 


mn ¢cilreult 1n 


( Cor), Cry 


Unite d States.” 
‘Thomas Pou 
Maryland, of the « 


United States for the 


executors, and administrators, to be 
sand one hundred and eighty-seven 
eight hundred and fifty barrels of petroleum now in the custody of 
being 
Herman 
barque Gazelle, to perform and f 
the said distrigt court, and. in case 
said district court, then the 
ve 
from such final order and de 
the final order and decree of the Supre 
now pending in. 


tie 
barrels of petroleum now in the custody of 
trict, being part of the cargo of the 


AL. VS. 


libellant prays ~ ess against said cargo and monition 


the 


id that 


for his 


cargo may be 


court will decree 

the Sil Lid 
A. STIRLING, 
Proctor 


Jn. 
Libellant. 


ho7 


23 Stipulation I () ly (Visi ISS] 
ry . T » ree . ‘. . . 
fae Unitrep STATEs. OF AMERICA, | Th wit 
District at Mary land. 
: ] } Oral P " 
Be it remembered that on this 20th d of August » the vear of 


. before 
OV Ul circuit court 
and for the Maryland 
entitled “An act forthe 
In clvil epending in 
William ; Poole. No. 


No. 9 South Gav street. 


mie, 


more 

} 
he il] s (] 
appear 5S 


Iti Vy, Jr 


: 7 
listrict aforesaid, in their — 
Lo tne jurisdiction of the district 
}: ‘ , , , 
district of Maryland, and consent 
] | = ] 
acknowledge themselves, their heirs, 
, , ° | 
bound in the sum of ‘hee e thou- 


dollars ior thie claimants of 


part ot the ¢ “ATS O of the Norwe- 
Brun. master of the Norwegian 
fil the final order eet decree of 


ea | irom such final order 
final order and decree 
fourth cireuit 
an appeal 
of the said circuit court, then 
teat eer Ol tates, 
the said district wherein 
the Norwegian Gazelle, is 
said eh hundred and hity 
the marshal said dis- 
Norwegian b irque Gazelle,-are 


Ol} al apy 


T , } ’ + ‘* } 
nited States for the 


and.in case 


the United S 
COoOUuUTL. 


} 
OAraUe 


of 


’ ? 
do they severally consent that eXe- 
their | 
lands 


and adminis- 
~and tenants. w here soever found 


heirs 


, executors 


ROBT 


+ Q 
A) « 


LYON 


Lomm LSSLONET 


ROGERS, 
Maryland. 


. . 
10) 
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2 Additional and Suppl Label Filed 22 Au gust, 1881. 
In the District Court of the U.S. for Maryland. In Admiralty. 
Herman Brun, master of th cian bark “ Gazelle,” exhibits 
this his additional and further supplementary libel against 3,131 
barrels refined petroleum, carg iid bark, and therein alleges as 
follows: 
ial Ist. Libellant refuses to and her | repeats and alleges all the 
allegations of his preceding libels, and for further cause of lien 
ana | libel alle (OS that s1n ce | cr { f his last libel the marshal 
of the district has removed fro essel under process 850 barrels 
of said cargo, and the charter on the 20th of wats igust filed 
claim and stipulation thereof s libellant has repeat dls ‘ no- 
tified the charterers since the f lle of his said libels t that t the Inar- 
shal would, under libellant’s orders, remove so much of the cargo as 
would cover double in value o! mount of demurrage claimed by 
lib llants and the delay 1) the m: rshal’s moving Line same has 
been wholly due to correspondence passing between libellant and 
charterers and the request of charterers to delay taking out the 
cargo under the process in the marshal’s hands. 
That libellant has repeatedly d charterers to remove their 
cargo, as they had failed to or le LO a port of discharge within 
the charter party. 
_ 26 That the marshal finished taking out said barrels on Sat- 


urday, the th day of 


August, 


_ 
| 


f oll af which charteareare war 
i all of whicn charterers were 


notified and were aware of as the work went on: that libellant 
since said day has carefully been removing the rest of the cargo as 
irAaASL as possible, and it Will be 
«vi =a | 
= 1 = } » I _ 

hat this has been necessar pecau 

terers, tho’ notified, to take chara 
charterers have utterly failed to do 


the cargo, and by fatlure to 


loss on 


hh: ive vithout CHuUse delay cl the SiLid 
lant he is become entitled to claim. as 
the further sum of £05 for five das : 


terers, equal to $270 an Genvoney, 
said cargo and insu 
thereby incurred expense, 
having part of the barrels recoop 
amount to about four hundred do 
has been sufiered by the 
said amount of cle murTrave., 


And libellant 


ore the sams 


| 


' 


. ] 
Vessel ana 


pray s proc SS avallis 
murrage, and that the court will pr 
costs, and that he may have such oth 


may require, 


{ ¥. 
fi and 


demurrage 


gene also na 


and libellant claims S272 


moved by the 22 or 25 of Au- 
neglect of the char- 
remove the cargo, and 
ything to diminish damage or 
pulate until the 20th of August 
and thereby said libel- 
under said charter, 
aT nurrage by default of char- 

lLibellant has been obliged Lo 
risk and loss, and has 
s bes nob liged to incur expense 
red; all of which expense will 
by said delay 


- 


| 
CSSC'l. 


. sHAVe 


_ . 
» al 


nd damage 


owners to amount equal to the 


cargo for this further de- 
for his said claim with 
r and further relief as his case 


7y ; 
Lh bat ©, 


A. STIRLING, JR., 
Proctor for L ibe llant. 
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}'] Answe y" fy Ami nde } L shy fe Filed 93 Auaust. ISS]. 
In the District Court of the Unit | States for the District of Marylan 
HERMAN Bruyn. Master of the Norwegian Barque “ Gazelle 


’ ! ‘ | j : j ‘ — | 
the United States for the district of Marvland 


ii 


The answer of Frederick Meissner, Charles F. Ackermann, and 
I’. L. Meissner, partners trading as Meissner, Ackermann and Com- 
pany, to the libellant’s amended and additional libels filed in the 
above-entitled cause o1 | 


. 1% } . : “ }} , : 
ively. aiieges and artl ulate IV prepounds us Ioliows, to wll 


oe 
a 
— 
— 
oe 
~ 
— 
“. — 
j 
— 

; 
_ 
sd 

j 
— 
pa 


Ist. These respondents again repeat each and every of the allega- 
tions contained in their answer fi ed in the above entith d Cause on 
the 2nd day of August, 1881, and pray that said answer may be 
if ereof were 


5 » » ' 
AS 1I lt and all tne averments Ul 


taken and considere 
herein again incorporated as a part of this their answer 
2nd. For answer to the libel of August 9th, 1881, respondents say 
they admit that said vessel has been delay d in Baltimore 
| ; 


; . 3 origi ee | 
Ae for the period named therein. and that they did not remove 


the cargo or any part of i They deny, however, that such 
detention was 1n any respect due to their defat 


' 

. 
L}; team 4 : , a su , 1] 
imation vo remove sala cargo They allege that said 


under any obl 
detention, and any loss or injt 


} :- 4] . aw 17] , 
from. was due wholly to the neglect and default of the libellant 


irs which mav have resulted there 


: . s ; ] . ea , ¢ ] + j . . ] ° y ’ | 
his refusal to COmMpty with the contract of charter DV signing DI 
} : , : , 
lading LO Aalborg er as near thereto as his vessel could always 


safely rel and lay an 


. i 


} 


< 
} ] } j } } c 11 
i discharge afloat, the said port of Aalbore 


: : ee ] : { : 1 
being a Safe port within the mi Wine Ol said charter parvy. 
3rd. For answer to the libel of August 22nd. 1881. these respond 


’ 
ents Say thev adnilt that sou barre is of petroleum were re moved 


| 
Bi s : .* ¥y : | S| . al . ] . . : . sal \ ’ 
from said vessel by the marshal. for which they stipulated as al 
leved. and ther th lamer epee oy Pe pe or ame oe ¥ 
CY CK ,~ and rar er toabt thnev were dadulv notned Ort thy nrernLtion Ot 


‘ ge ' ' ; 
the libellant to have the same removed by the marsha; Phe V 
further admit that they we fj ha] 


e . ’ . . ‘ 1 2 } : | | } j } P . , . 
Cargo irom the vessel and did not do it, AMNdG thnat IL Was remove cd 
7 , s | , , - 
by the libellant. Lhey i ny, however, that any delay on the part 
oO! the marshal In removing the dsov barre is Or any delay white ver 


—— } 1] , . } ; 
Was Caused as aiieved by corres pondencs passing pHeLtweelh The tloel- 


. sal a ae , 

lant and charteré rs. Chey aiege that nelner correspondence Ol 

— A " > 9° : + ‘ ‘ a i] " ‘ ] . . 1 “ee | : . ° 

thell failure to stipulate as allege | until A ugust ZUth had any th) ng 
e ; . . } ’ a ? ¥ 

to do with causing said delay, but that the whole of said cargo 


could have been removed as readily when the original libel 
29 was filed as when it was removed. Th: y say that the entire 
delay and the damages, if any, resulting therefrom was due 
solely to the default of the libellant and was wholly without excuse. 


fo the Honorable Thomas J. Morris. judge of the district court of 


6 


HERMAN BRUN, MASTER, &C. 15 
ith. That all and singular Lone premises are true. W herefore the 


| 


Ve spondents pray to ve henee dismissed with their costs. 
S. T. WALLIS, 
H. C. KENNARD, 


lHe United STATES OF AMERICA, | , ' 
oe tof Ma nd & te 


1? ’ ’ } } th, sl, ft fur _f . +] - > Vu . 
i> uae iii re*dd ict (1) Lil - >t il V-IOUTLD qgay Ji 7 ugust, iti 
t | , ur iu | ¢)) thousand eloht hundred and eicht 
i ( (+s) } sit ride eaeae ii i Fis ouUnared adhd ClYViLy-one, 
> 7 7 ‘ a 
re me, George Morris Bond, a commissioner appointed by the 
| . 


; ' | 7 : .* > 5 " : . + ’ e 
‘ i lit court | Lille nited ‘e, ites aca sit fourth CIr°cult, 1n and fol 


. . 
‘ \ 7 — , I ‘ soot , + 4 i] : . . : oa tael +s . 
ine Mtaryiaha Gistriet, pursdan O Lilt Of Congress entities AN 
+ | + > ’ 7 t 7 hi, | i + . | 
.% } »} 7. ‘ 7h ' : ’ yTive ; } 7) : " , 

‘ ] a more COMVeEDIECNL LAKRTIYG ¢ PntiGdAVItS and Diiii ili CLV] 
, eyeitt cy " ‘| 5 ry yet ’ , | | ‘4 Ff | “Pay 7 7 ‘ ‘ . } 
= ~ GiCPehnairhiYg it} Lil (*OOtLT TLS {>i : rPiLee . FL Le’S, appeared 

+ 


ry ? 1+, 7 Fr — i , , i 4 7 Docs ove oh. 
Lhomas oultney, Jr., and William ‘LT. Poole, of the district afore- 


| ) } . ’ 
ind submit themselves to the juris4ic- 


ae oe ae i] Propel Hersolls ‘ 
' ; . ; 
tion of the district court of the United States for the district of Marv- 
j , * ‘ = } 4] j } | ‘ | } ; 
r abla CoOnselll MO DOlIdG LICHISeCILVeS ind dado acknowledge thnern- 
, : cy 
| ' | } } } ° 
Seives, thelr bers, executors, €And adinin strators, to be bound in the 
| | ~ ‘> ’ 
i. < ; i‘. \ \ 
suin of five hundred and fiftv dollars. for the claimants of the 3.15] 
harrels refit troleum unto Hert ru ter of the Nor 
OUATTeIS TeLINed PeL_Lroieulh) UlLO ert ruil), MWASLEY OF Lie INOrTWe- 
; 
" ‘ s% } _* i > . 7 , z* , nal 
rilati burque Lril, CG. LO periorul i tTuint the tinal order and 
a | 
’ . ’ 1 
; ; ® o.% e% " " , » «¢ ' : " 
ree o| the Salad daistrict court, ana Cust Ol an appeal Irom such. 
" ' , " ’ : ‘ } } 
hai order and decree Oot the salad ails (* court. then the final orde 
, , 7 7 ° ; > 
and aecree of the circult court oO Li} ited States tor the fourth 


circuit in and for the Marvland district, and in ease of an 


, 
" : ; " ‘se 
apt) i i] li SUCTI bitiadt OTC i decree ol Like said cireuit 
, } ’ ’ ’ ’ ° , ] 
’ - | ' i . ~< ® a . 
court, then the Hnal order and aecree of the Supreme Vourt 
o 
' | : ’ | & ; . " ‘ " ly cy ’ ‘| ; aid 1} 
o) CU Cs ll a Ccertalhn Caus W penalng Ih tile Salad CIs- 
* 
} : | , fe 7} 
: ; , ; , . ; yi ié 7 ‘ " 
trict court. wherein the said Herm Brun is libellant and the 
] S tee oe } — ' 
( HNants OF LNe SAald o.1lol DATTEIS OF Fel i petroicum are respo - 
’ ’ , } " : : . 
ents: and unless they do so they severally consent that execution 
Silaiil ISSUC UVUAllIsS Liem, LHoell ners, @X itors. and administrators, 
| ’ ’ Q 
Lt} I is. Cl eis, Lunas rd vel Ss, W resoevel found or to 
‘ = % AG bict i ACCRA Siata ’ if , i iil 
Le j 


| . } | | ; . ' » | : ; r — 
Acknowledeved perore re Lis ’ : ' L?i i wucust. so 


GEORGE MORRIS BOND, 
as S. Commissioner mn (Li ; ve District of Mary land. 


, a . | | a . | . 2 } ° . ” , . : > r > lL. os : > 
before the subscriber, Lnited States commissioner for the district 


of Maryland aforesaid, personally appeared this 24th day of August, 


. 


1IS81, Thomas Poultney, Jr., and William T. Pool. and made oath 
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in due form of law that they are severally worth the sum of $550 in 
real or personal estate within this district over and above their lia- 
bilities. 
[L. S. | GEORGE MORRIS BOND. 


’ . 5 ’ . . 
’ ! « . ’ 
[nated Nate: ( OMIM ISSION4) tay Maryland. 
® 


| } \ 
é : 
the United States for the district of Marviland 
. . ; \ ° r } } . } ' ‘7 ; 
’rederick Meissner. ¢ nNaPries I, Ackermann. and Cnaries PB 
. ,* \ ° a) : 
" . ‘ S| . 7 ‘ ‘ ’ at : : ’ ha } } 
Meissner. DAaArLvoers trading as Mi Ssuer, Aekermann Vv 4 OMpPAnNYV, CX- 
7 | « 
hil 4 t| ' j ir ial las “ " . ’ ‘)T} | ‘TUT | 1 + rirTrry) ’ 1?) | 
KlUilL LOIS Lhell bLWCL ill aA CAUSE UL UYU CAUL, ULVIL ALICL LEIA ILILL©, dE ALLIS 
T ’ . 7 : ** . i] 7? « eu? . . - | + . , fr? 
the Norwegian barque Crizell now iving attne pol f Baltimore 


in the district aforesaid. and within ie 2 


‘ 
’ 
‘ 
_ sooty f thiic a9 2<a | - annmrt wior, f if , Bron _ : 
jurisdiction Or tn honorable COUTL, WLICTCO] Criuadl rut nOoOW 18 oO} 


lately was master, her boats, 1 oparel. and furniture. and 
against all persons lawfully intervening for their interest therein 
and thereupon the said Meissner, Ackermann & Company do alleg 
and articulately propoun s follows wit 


lst. ‘Chat on or about the 16th day of June, in the vear 1SS1. the 

cys : ‘ ‘eve alin . a ,} ‘ ’ hy ‘ 4 P assy . 8 ‘ 4 . 
sald barg is (razelie, whereo!l the sald Herman Brun was master, 
} 1 } : +r) | e*T | ? ' " ,? ? ' I +] ct ‘ 

elng then in the port ol miLLmMOre atoresald, the sald er- 


: ' 
- o _ . - seh) aot > 6 Q ‘ 
mal Brun. as SUCT) MASLe! aiid as cit ( 


oe oy 
- 
— 


the owners thereof, entered into a certain charter party with 
the libellants for and on behalf of the owners of said barque(a copy 
of which said charter party is herewith filed as a part of this libel), 
wherein it was, among other things, stipulated and agreed that the 
sald Herman ' , 


| . ly pororhty } ; 1 ’ | carl ] , 

owners, ayreea Ol) Lhe freignting and chartering of the whote of said 
‘ > , ’ " " q ; ” j j =. ] " “. 2. . 

barque (with the exception of the deck, cabin, and necessary room 


for the crew and storage Ol DrO\ IsIoNns, Salis, and Cavies) Or sufficient 
room for the cargo of refined petroleum therein mentioned to be 
furnished by the libellants for a voyage from said port of Baltimore, 
in which sald barque was then bVily as afore sald, LO a Sale, direct 


Norwegian Ol Danish port as Orueread ON SIGNING OILS Ol lading Or: 


‘el nla CBas er hey 
as hear thereto as sald vesse] COuId SaTelyvy gel ANd Always lay and 
li “Oo ‘ lo; +] 4 1] ‘7 ° } ’ : 4] ; er - 
discharge alloat, as will appear b he copy of the charter party 


‘ . , ] : { i] : } } , 
herewith filed. It was therein also further stipulated by 
acting as aforesaid, that said barque should be tight, staunch, strong, 
and every way fitted for said voyage, and should receive on board a 


‘all . im! ro ’ pa lat , ’ le 
full and compiete cargo of rehned petroi Ut Ih CusvoInary barrels, 
’ . " 


hie master, 


? 


to be earried to the stipulated port in said barque, the libellants 


tellin tne ae See ete 


rine, etlllett, —— lan, 
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paying for the use of said vessel during said voyage three shillings 


and three pence, all British sterling, with five per cent. primage per 


forty gallons, gross American gauge, payable in cash on right delivery 
QO} cargo, W if hout cl} scOuUNnEL oO} iowanece, on each and every barrel, 
‘whether delivered full, part full, or empty. 
o4 2nd. | Vv said contract of harter dem urrage Was to be at 
the rate of eleven pounds British sterling day by dav, begin- 
ning at Baltimore ite} Ju >i ISSl. and at the port of discharge 
, | 
ifter the expiration of the customary time for unloading such a 
irgo. The captain was to have a lien on the cargo for freight, 
dead freight, and demurrage, and the. vessel was to load ander In- 
spection as to stowage by the aut d inspector appointed by the 
i nited States Petroleum As r bv these libellants free of 
charge to vessel for such Inspr 
The master was not to be liable for leakage or breakage, and he 
is to receive a commission of 23 per cent., all of which is fully set 
it in the copy of said charter party herewith filed 
‘ ‘ 
|. ‘hese libellants furthe eg that a eargo of 3,131 barrels 
f refined petroleum in customary barrels was duly provided and 
f shed bv them to said baranu mn accordance with the terms of 
re ' ! 
said Charter party, and the wh tit was put on boar l said bare juc 
: : ' 


| : ' j ‘ ‘ ° (>, ] ] . , e 
id Il accoraance WILL echnarter DY 1 he Oth day ol J ul VY. 
: 2 ¢ 1} ; } “ 
yVeive OGIOCK DOO, and & i VOSSt Could ana should hay e 
, ' ' : ,' ; , 1: of , , 
. ed on tha gav nad the 1 mn plied with the contract of 


i Y ' ? : = -F r*? 
nt 
(4) 1} P a agen P . eel a. at | 
till fhese libellants furthe Ww itoataitnougn thney nad com- 
i : ] | . . s ; " 7 , " . . . 
piled WIth each and every ot tiie ms Oo} said chartel part V to he 
’ wa I L. ‘| yyy ys? he ’ + | yry t id | ‘ ’ 
Del Titi i; tp\ ney Driol ) i} . lo ()>] silif VeSSCIL SO HS tO en- 
; . ; 
; , : " : . = . 
ti them to demand that said ie should sail to anv direct port 
‘ } <— } } . : ~ : 
il) LNOrWay ol 1) nmark eC) should require W ithin the 
- : . 7 , + , . > 
J) cerims OF sald Charter, and ig@h such a port Was SO « lesi o- 
nated by them to said mast vet the master utterly failed 
] | . .* i 5s? | } . : > 4 
ana reiused to salliior tne port. so signal uUnael pretem eC that the 
: ’ } 
same was not a saie port WILD! meaning ol the charter pal Lh . 
, . . 
] }] . He orecn* ‘ 
tiitl iicit ACLUALIVN iiit | tT} | ‘ urt il Lib avains the 
2 } | > . 
cargo so as ioresald laden oO ) : 1 barque, claiming demur- 
‘ } } 
rage for thie perioad between § if of J uiV. LSS] and the aate 
P 4 1 } } —_ . ; a ft C8. . 
of filing said libel under preten he was wrongfully detained 
: : " . 5 ' r j : 1] ‘ . , ‘ 
because of the failure and defau libellants to order him toa 
safe port within the meaning of tf irter party 


oth. ‘These libellants allege that w said barque was fully loaded 
as aforesaid, to wit, on the said 6th of July, 1881, they tendered 
ls of lading for Aalborg, a port of Denmark, and a 
safe, direct port Wit hin the terms of the contract of charter, which 
bills of lading were in all respects in conformity with the terms and 
rovisions of the charter party and such ass lid master was bound 
hereunder to sign when so required, but the master refused and 
still retuses to sign the Same or to § | for said port, agalust which 
said refusal of the master these libellants have duly protested. 

6th. ‘That the port of Aalborg is a safe, direct port of Denmark 
within the dir¢et terms and meaning of the charter party, and one 


Ste 
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LO which vessels of thie SsHme draught Ol water as sald barque and 
of aeger draught are habitually consigned and dispatched with 

pe trol um and oralin ron the port ol Baltimore and other 
ob Atlantie ports of ie United States, and to which such vessels 

do habitually and safely proceed and get and at which they 
may and do always lay and discharge afloat; that by the uniform 
custom and usage of trade between the said Atlantic ports and the 
ports of Norway and Denmark the said port of Aalborg is known 
and recognized as being and is universally known and understuod 


> ah , ] ] ; ; mpl ? lay 
by shippers and ship owners and masters to be such sate, drect 
} 
A 


; 


port as aforesaid wit 


Mh toe scope and meaning of the hart r part 

in this case. and Is universally understood and intended to * aati 

} vs ed “yi ’ | ‘ hee’ li sf s°7 - ebay | . ;¥ " oo 3 } ’ ’ ' aid 

raced aS SUCLI a SAIe, G1rect pol YY Loe abnvuadgt lndi LEPIMS O1 Salt 
. . ‘ . , ‘ i 4 | thas i | . 5 +. " i ¢ . _ + 

charte1 partly, and LO be WILDIN the neanlneg and intent ol thre Satiit 


— 


large that 
said master was fully coonizant Wilehl said ehart l’ Parcy Was CAC- 
cuted, and they say that he entered into the same accordingly with 
a view thereto and iT) conformity there with, and bi came bound 
thereby to proceed to said port and sign bills of lading thereto when 


,* " ° : , * ;* } + % 
Ol which usage, Custom, and understanding itbvbeltants ¢ 


——e 


SO ordered as afore sald. 

ith. That sald cargo has been sold to arrive at Aalborg, and the 
result oO] said rel usa] of the master to sign sala bills ol lad bo al nel 
sall to said port is that said sale has been or will b wholly 1] ost and 
these libellants be subject te damages for failing to comply with their 


‘ . : " } } : " 
sald contract ol sale. Ol Whileth Sald master bad and I) is fl ul! notice, 


Sth. That the market value of petroleum is declining, and, owin 
to said detault of the master in refusing to sign 
Od lading and sail for said port of Aalborg, said cargo has been 
left on the hands of these libellants on a falling market 
whereby they have suffered oreal loss. 

9th. That these libellants have been put to great and serious 
trouble and expense in putting said cargo on board of said barque and 
otherwise, and, owing to said default of said master, they will be 
compelled to unload sald barque and put said eceaurgo on another 
vessel, and thereby will incur other and greater trouble, loss, and 
expense, to their damage and injury. 

10th. That all and singular the premises are true and within the 
admiralty and maritime jurisdiction of this honorable court. The 
libeliants therefore pray the court to decree in favor of their said 
claim, and that they recover against said barque all the losses, dam- 
ages, and expense, whether general or special, incurred by them and 
such as will fully compensate them for all the losses arising in any 
way out of said breach of said charter party bv the master. 

And they claim damages $8,000; wherefore the libellants pray 
that process, in due form of law, may issue against the said barque 
“ Gazelle,” her boats, tackle, apparel, and furniture; that this honor- 
able court will pronounce for their aforesaid claim, and that said 
barque, her boats, tackle, apparel, and furniture, may be decreed to 

be sold and the proceeds of such sale applied, as far as neces- 
v5 sary, to the payment of the same, and that they may have 


, st 
bills Ol 


5 
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such other and further relief as their case may require; and they 


Ss. T. WALLIS, 
Proctor for Libellants. 


Miem.—The charter party referred to in the above libel is the same 


, 7 7 és : 
as the one found on page 45 Ol this record 


9) Stipulation Bond biled 27 August, 1551. 
, : ; 


Know all men by these presents that we , Werner Dresel and Her- 
man Rauschenberg, of Baltimore city, in : the State of Maryland, are 
held and firmly bound unto Frederick Beading ‘harles F. Acker- 
mann. and Charles F. T. Meissner, of New York, trading as Meissner. 
Ackermann and Company, in the full and just sum of seven thou- 
sand five hundred dollars, to be paid to said firm or the surviving 
partners or partner thereorl or their personal representatives or 
| ins to which pay ment, we ll and truly to be made, we bind OuUTr- 
selves and each of us, our and each of our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 
Sealed with our seals and dated this twenty-seventh day of Au- 
: ie year eighteen hundred and eighty-one. 

Whereas a libel has been filed, to wit, on the twentieth day of 
August, in the year eighteen hundred and eighty-one, against the 
\orweglan barque “ razelle % of which one Herm: if) Brun Is master 

| part owner, In the district court the United States for the 

f Marvland by the above-n nied firm of Meissner, Acker- 

mann & Company, claiming eight thous; d dollars for an alleged 

Lie ach O] charter Pearcy, on which s dl bel process ot attachment 

has issued and the said barque is now in the custody of the marshal 

under said attachment, and the said Herman Brun, the master 

Li) of said barque, on behalf of himself and the owners thereof, 

hare O} said barque from the custody 

of the marshal, and has filed a claim claiming the said barque as 
master on behalf of the owners thereof: 

Now, therefore. thie condition Ol} thin obligation is sueh that if the 
Sill id claimant and owners and th above-bounden Werner Dresel 

| Herman Rauschenberg shal ibide and perform the decree of 
said district court and the eireuit court of said district and the Su- 
preme Court of the L'nited States in the event of an appeal to either 
or both, then this obligation shall be void; otherwise the same shall 
be and remain in full force and virtue 
W. DRESEL. | SEAL. 
H. RAUSCHENBERG, ea 
By W. DRESEL, Alt’y-in-Faet. 


| | . " 
has applied for a dis 
Yt 


Witnesses : 
HENRY C. KENNARD 
H. S. BEELER. 


20 FREDERICK MEISSNER ET AL. VS. 


41 Answer. Filed 9th March, 1882. 
District Court for Maryland. In Admiralty. 


Herman Brun, master and claimant of the barque Gazelle, files 
this answer to the cross-libel of Messrs. Ackermann and Company 
in this court ex hibited. 

This respondent admits as true the first and second articles of said 
libel. 


Sr Re mR Sy true the third article down to the words 


‘and said vessel could,” in line 9 of the article. and denies the rest 
of the third article. “Hess lent denies the 4th, 5th, and 6th arti- 
cles, except as hereinafter in this article of the answer admitted, and 
avers that the truth in that respect is the following: That after the 


} 


loading of the vessel, asin the 3rd article of the libel alleged, the 
libellants tendered respondent bills of lading ordering the vessel to 
Aalborg as the port of discharge; that respondent refused to sign 
said bills because Aalborg was not a safe Danish port, and because 
it was not such safe port for said vessel, and because it was impos- 
sible for the vessel to enter said port with cargo or in ballast or to 
land cargo at said port or at any anchorage near said port where 

the vessel could safely set and always lie arid discharge afloat 
42 and respondent informed libellants of the reason of his refusal 

and offered to sign bills under protest as LO port of discharge 
and to take in cargo to the nearest safe port to Aalborg; that libel- 
lants refused, ordering the vi ssel LO Aalb rg, and retusi d LO name a 
safe port, and respondent did ile e,as alleged in 4th article of the 
libel, a libel against the cargo, an 1 avers that he did so with right, 
and refers to the allegati nsof hiss wid libel as answer to this libel ' 
and respondent further avers that said acts of libellants in so order- 
Ing the vessel and refusing LO order her to a safe port as required by 
the charter were the sole reasons why the vessel did not sail with 
said cargo; that Aalborg is not a safe, direct Danish port for said 
vessel within the charter. Respon lent denies that vessels of the 


draught of the Gaz “pe or of larger draught are habitually con- 
signed and dispatched Aalborg with petr eum and grain from 


Atlantic pr rts. He denies oils it such vessels do hi ibitually and safely 
proceed to said pent t and always lay and discharge afloat there. He 
denies that by the uniform custom and usage of trade between At- 
lantic ports and the ports of Norway and Denmark the port of 
Aalborg is known and recognized as being and universally known 
by ship-owners and masters to be a safe Dat lish port lie denies 
that he ever heard or knew of an v such custom, if it did e xist, — is 
valid, legal, or material. Re ish le _ hi; is has no kn WwW le lve of the 
facts in 7th article, and leaves libellants to prove same. i answer 
to 9th and 10th articles respondent says that he does not know what 
damage libellants suffered by the refusal of respondent to go 
43 to Aalborg. He denies the damage alleged in 9th and 10th 
articles. 


A. STIRLING , OR., 


kor (/wners of (7a -ell , and Master. 


HERMAN BRUN, MASTER, &C. 21 


Answers are filed without oath. 
S. T. WALLIS anp 
H. C. KENNARD, 
For Libellants. 


44 Proceedings in the Cireuit Court. 
Findings of fact and conclusions of law. Filed 22nd April, 1885. 


In the Cireuit Court of the United States for the District of Mary- 
land. In Admiralty. 


Appeal from the district court. 


HrerMAN Brun, Master of the Norwegian Barque “Gazelle,” 
3,131 BARRELS OF PETROLEUM, Cargo of the Barque, 


And 


MEISSNER, ACKERMANN & Co., Charterers, 


THe Barque “GAZELLE.” 
{ rosgs- Laibe ls on Charter Party. 
Findings of fact. 


On June 16th, 1881, the barque “Gazelle,” a sailing vessel of 571 
tons burden, then in the port of Baltimore, Maryland, was chartered 
by Herman Brun, her master, to Meissner, Ackermann and Com- 
pany, of New York, for a voyage, as stated in the charter party, to a 
safe, direct Norwegian or Danish port as ordered on signing bills of 

lading or as near thereto as she can safely get and always 
1) lay and discharge afloat. exhibit accompanying the libel is 


the said charter. Cargo of 3,131 barrels of refined petroleum 
was put on board by charterers at Baltimore, and on July 6th, 1881, 
charterers tendered the master bills of lading ordering the vessel to 
the port of Aalborg, on the eastern coast of Denmark. The master 
refused to sign the bills of lading on the ground, as stated by him to 
charterers, that Aalborg was not a safe port for a vessel of the ton- 
nage of the “Gazelle,” and that no vessel of such tonnage could enter 
the port even in ballast, and that there was no anchorage near the 
port where he could with safety lay and discharge. ‘The charterers 
refused to order the vessel to any other port. Conversations and 
correspondence took place between the master and charterers and 
their agents. In all these the master insisted that he could take the 
cargo to the port of Aarhus, which he said was the only safe Danish 
port for a vessel of such tonnage as the “Gazelle,” but he could not 
discharge at Aalborg or convey the cargo there. The charterers, on 
the contrary, insisted that he could and was bound to discharge at 
Aalborg. During this discussion between the parties and, on one 
day, the master said he would sign bills containing the words “as 
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near thereunto as the vessel can safely get and always lay and dis- 


charge afloat,’ but on the same day, upon charterers assenting to 
this, he refused, saying, in effect, that as he knew the fact to be that 


there Was no place near Aalborg where he could safe ly lay and dis- 
charge, and as he knew beforehand that he.would have to £0 
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There existed at the time of the making ot the charter il veneral 
custom in the Atlantic ports of the United States, with reference to 
charters similarly worded, that a ship may be ordered to uny sate 
port within the range where commerce is carried on, whether she 
can get into it or not, provided there is an anchorage near the port 
customarily used in connection with it, and where it is reasonably 
safe for the ship LO lay and discharge. 

The port of Aalborg and the Limfiord inside the bar are safe for 
vessels that can get into them and lay afloat. The water inside the 
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libellant and appellee, recover damages for breach of the charter 
party in the proceedings mentioned — the sum of three thousand eight 
hundred and twenty-six dollars and thirteen cents, with interest 
from September 2nd, 1881, with costs in both courts, and that Thomas 
Poultney, Jr., and William T. Poole, stipulators for 3,131 barrels of 

petrol um, cargo of the barque “ Gazelle,” pay the amount of 
o] their stipulation, being $3,737.00, to said libellant or his 

proctor within ten days from the date hereof, and that the 
claimant antl respondent pay the balance of said damages and the 
interest as aforesaid and costs within ten days from the day hereof; 
and it is further adjudged, ordered, and decreed that the libel of 
Meissner, Ackermann and Co. against the barque “Gazelle” be, and 
the Saine Is hereby, dismissed, with COStS LO the claimants ot the 
barque in both courts. 

HUGH L. BOND, 
Crreurl Judge. 


5? Praye rs of Appeal tn Supre ihe Court. VC. kil | )3 April, LSS5. 


In the Cireuit Court of the United States for the District of 
Maryland. 


HERMAN BrwN vs. 3.131 B’ts PETROLEUM. 


The claimants and stipulators in the above-entitled case pray an 
appeal to the Supreme Court of the United States from the decree of 
the circuit court, dated April 21st, 1585, awarding damages and 
costs to the libellant. 

Ss. IT. WALLIS anp 
HENRY C. KENNARD, 


Proctors for Clm’'ts ra Stipulators. 


Let the appeal be allowed as prayed. 
HUGH L. BOND, 
Circuit Judge. 
Citation waived. 
A. STIRLING, JrR., 
Proctor ior Libs lant. 


53 Prayers of Appeal to Supre LT Court, (CC. Filed 23 April, LSS5. 
In the Circuit Court of the United States for the District of 
Maryland. 


MEISSNER, ACKERMAN & Co. vs. BARQUE GAZELLE. 


The libellants in the above-entitled case pray an appeal to the 


Supreme Court of the United States from the decree of the circuit 
court, dated April 21st, 1885, dismissing the libel of libellants. 
5S. I. WALLIS anp 
HENRY C. KENNARD, 
Proctors for Labellants. 


HERMAN BRUN. MASTER, &c. 95 


Let the appre al be allowed as pray d 
HUGH L. BOND 
Circuit Judge. 
Citation waived. 
A. STIRLING, JR., 


Proctor for Claimant. 


oF Appeal Bond. Filed 30 April, 1885. 


Know all men by these pre sents, that we. ‘Thomas Poultney, JP.. 
and Walter de C. Poultne jy; of Baltimore city , State of Maryland, are 
held and firmly bound unto Herman Brun in the full and just sum 
of two thousand five hundred dollars, current money, to be paid to 
the said Herman Brun, his certain attorney, executors, administra- 
tors, or ASSIS ; — the payment of which, well and truly to be made 
and done, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents 

Sealed with our seals and dated — 30th day of April, 1 in the 
year of our Lord one thousand eight hundred and eighty-five. 

W hereas lat ly,at a circuit court of the v nited States for the fourth 
circuit in and for the district of Maryland, in the suits depending 
therein between Frederick Meissner, Charles I. Ackermann, and 
Charles F. L. Ackermann, appellants, and the claimant of the barque 
‘Gazelle,” appellee, in one case, and the claimants of 3,131 barrels 
of petroleum, cargo of the barque “ Gazelle,” appellants, and Herman 
Brun, master of the said barque “ Gazelle,” appellee, in the other 
case (said suits being cross-libels in admiralty), a decree was passed 
in said. cases in favor of the appellee, from which said decree the said 

appellants have prayed and obtained an appeal to the next 
5D term of the Supreme Court of the United States to be held 

at the city of Washington on the second Monday of Octo- 
ber next: — 

Now, the condition of the above obligation is such that if the said 
Frederick Meissner, Charles Ff. Ackermann, and Charles F. L. Ack- 
ermann, the appellants, shall prosecute their appeal with effect and 
pay all damages and costs that may be adjudged against them in 
case they fail to make good their said plea, then the ubov e obligation 
to be void; otherwise to remain in full force and virtue. 

THOS. | OU LTNEY, JR. | SEAL. 
WALTER pe C. POULTNEY. ‘ome 


; 
' 
i 


Signed, sealed. and delivered in presence of— 


HENRY T. MELONEY. 


The foregoing bond is thus endorsed: “ Bond approved. Hugh 
L. Bond, circuit judge.” 


Thereupon it is ordered by the court here that a transcript of the 
record and proceedings aforesaid, made in accordance with rule 8, 
sec. 6, of the rules of the Supreme Court, be transmitted to the Su- 


- *yey , 
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BRUN, 
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preme Court of the United States to be held at tl 
ton on the second Monday of October next. 
And the same is transmitted accordingly. 
Ji 


Test : AS 


UNITED STATES OF 


MASTER, 


& & 


ie city of Washing- 


W. CHEW, Clerk. 


o6 a ee 
District of Maryland, ( lo wit 
[ hereby certify that the foregoing is a true transcript of the 
record and proceedings of the cireult court of the lL’ nited States for 
the fourth circuit in and for the district of Maryland in the causes 
aforesaid, made in accordance with rule 8, see. 6, of the rules of the 
Supreme Court of the U ited Stat 
In testimony whereof he reto set my\ h ind and athx the seal of 
the said circuit court on this tenth d of September, A. D. 1885 
[The Seal of the Circuit Court, M 
JAS. W. CHEW, 
Clerk of said Circuit Court. 
Kudorsed on cover: Maryland os 20. No. 338. Frederick 
Meissner, Charles F. Ackermann, and Charles F. L. Meissner, appel- 


lants, vs. Herman Brun, master of the Norweg 


Filed October 5. 1885. 


lan barque “ Gazelle.” 


IN THE 


npreme Court of the HU. S. 


October Term, 1888. 
: No. 72. 


: FREDERICK MEISSNER, CHARLES F. ACKERMANN 
AND CHARLES F. L. MEISSNER, ApPeLLants, 


v8. 


HERMAN BRUN, Master or THE Norwecian BarQue 
“ GAZELLE.” 


Appeal from the Circuit Court of the United States for 
the District of Maryland: In Admiralty. 


S. T. WALLIS, 
HENRY ©. KENNARD, 
For Appellants. 


Jouw Murray & Co., Parrrers, BaLTinogE. 
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IN 


‘- Supreme Court of the 4. S. 


October Term, 1888. 


No. 72. 


FREDERICK MEISSNER. CHARLES F. ACKERMANN 
AND CHARLES F. L. MEISSNER, APPELLANTs. 
a. 


HERMAN BRUN, Master or tHe Norwecian BARQUE 


° “ (J AZELLE.”’ 


. Appeal from the Circuit Court of the United States for 
the District of Maryland: In Admiralty. 


BRIEF OF APPELLANTS. 


S. T. WALLIS. 
HENRY C. KENNARD, 
For Appellants. 


A a A me me 


Jouxn Murrnuy & Co., Prrvrers, BaLTIMoRE 


in i'w 


Supreme Court of the . S. 


October Term, 1888. 
No. 72. 


FREDERICK MEISSNER, CHARLES F. ACKERMANN 
AND CHARLES F. L. MEISSNER, APPELLANTs, 
vs. 
HERMAN BRUN, Master or THE NORWEGIAN BARQUE 
‘GAZELLE.” 


Appeal from the Circuit Court of the United States for 
the District of Maryland: In Admiralty. 


BRIEF OF APPELLANTS. 


This controversy arises out Charter Party, which will be 
found on p. 4 of the Record, between the Appellee, as Master of 


the Norwegian barque “Gazelle” and the Appellants, Meissner, 


Ackermann & Co., merchants, of New York. 

The vessel, as will be seen, was chartered for a voyage from the 
port of Baltimore, where she was lying, “to a safe, direct Norwe- 
gian or Danish port as ordered on signing the Bills of Lading, or 


as near thereunto as she can safely get and always lay and discharge 
l 


afioat.”’ The Appellants had purchased, for transmission to the 


port of Aalborg, in Denmark, a cargo of refined petroleum, which 
they agreed to furnish the vessel at the freight called for by Charter 
Party. The othe details of that Instrument. it will not be neces- 
sary to trouble the Court with, inasmuch as the controversy arises 
out of that portion which has been quoted. It will be found in 
full on page 4 of the Record. It is admitted by Appellee in his 
Libels \p. 2, Art. 9, and p. 6, Art. 6 of the Record), that the char- 
terers provided the vessel with the prescribed cargo, and that 11 
was put on board, the loading being completed by the 6th of July, 
1881. On that day the charterers tendered to the Appeilee Bills 
of Lading to be signed by him, and thereby ordered the vessel to 
Aalborg as her port of discharge, the Bills containing the words 
‘Bound for Aalbore, or as near thereto as the vessel can safely 
get.”” The words “and always lay and discharge afloat’’ were 
subsequently added after the word “ get” (Libel, p. 6). The Ap- 
pellee refused to accept the Bills of Lading, alleging that Aalborg 
was not a safe port, and that it was impossible for the vessel to 
enter with or land cargo at said port or at any anchorage or landing 
place near the same, where she could safely get and aiways lie and 
discharge afloat. (Appellee’s Answer, p.20.) The charterers refused 
to make any alteration in the Bills and the Appellee thereupon pos- 
itively refused to sion them or to leave the port with the cargo, and 
on July 11, 1881, (Ree. p. 1) filed a Libel in rem against the cargo, 
which was still on board, to recover demurrage. He subsequently 
filed three other additional and amended Libels, pp. 5, 11, and 
13, and finally discharged the cargo and placed it in warehouse. 
(Libel, p. 13.) The Appellants, upon their part, on the 20th of 
August, 1881, after the removal of the cargo, filed a Cross Libel 
(pp. 16-19). ‘Their Answers to the Original and Amended Libels 


will be found on pp. 8 and 14 of the Record. By their Libel, the 


Appellants claimed damages to the amount of $8,000 as against the 


Gazelle, alleging, p. 18, that the refusal of the master to sign bills 
of lading to Aalborg would cause or had caused them to lose the 
sale of the cargo, and that the price of petroleum was declining, 
by reason of which the cargo had been left on their hands, on 
a falling market, at great loss. The entire damages claimed by 
the Appellee for demurrage in his several Libels amounted to 
$2,070.20, with $400 for expenses (Ree., p. 13), making $2,472.00 
in all. The cases were consolidated and a very large amount 
of testimony was taken, which does not appear in the Record. 
The District Court sustained the Libels of the Appellee and 
dismissed that of the Appellant. Its decree was affirmed by the 
Circuit Court on appeal. The findings of fact and law, by the 
Cireuit Court, appear on pp. 21-23 of the Record. Before pro- 
ceeding to consider these, it will be convenient to state the course 
of the litigation, as developed by the respective Libels and 
Answers. 

lt is specifically averred in all the Libels, and admitted in the 
Answers, that the refusal of the master to sign bills for Aalborg 
was based, exclusively, on his contention that it was not a safe 
port, and that it was impossible for his vessel to enter it with cargo 
or to land cargo at the port itself or at any anchorage or landing 
place near the same, where she could safely get and always lay 


— 


and discharge afloat. (See } p. b—/. He alleged \p. 7) that the only 


? 
anchorage outside ot the port is In the open water of the Kattegat, 
a place open on all sides seaward, and closed only on the west by 
the shore; that its only claim to be called an anchorage at all 
is, that the water is shallow enough to drop an anchor. Vessels of 
large size, such as the Gazelle, he alleged, are liable, in anchoring 
there, to be driven off by the winds and cales, or to draw anchor, 
or go ashore, or be compelled at any moment to raise anchors and 
get under way for the open sea. He insisted that the Gazelle, if 


taken there to anchor and unload into scows, lighters, or small 
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vessels, would be so taken and unloaded in peril of partial or 


entire destruction ; that the port is known among mariners and 
insurers as not a safe port for any vessel except for those drawing 
less than 10 feet of water, and is not in fact a safe port except for 
such vessels. and that any vessel drawing over 10 feet of water 
could only unload cargo in the anchorage above mentioned, by 
transferring it while at anchor in the open Kattegat into small 
coasting vessels. ‘The Appellants upon their part averred, both in 
their Answers (p. 9) and their Libelf (pp. 17 and 18) : 

First. That the port of Aalborg is a safe, direct port of Den- 
mark, within the direct terms and meaning of the Charter Party, 
and one to which vessels of the same draught of water as the 
Gazelle, and of larger draught, are habitually consigned and dis- 
patched, with petroleum and grain, from the port of Baltimore and 


other Atlantic ports in the United States, and to which such ves- 


= 


sels do habitually and safely proceed and get, and at which they 
may and do always lay and discharge safely afloat. 

Second, ‘That, apart from and concluding the question of fact, by 
the uniform custom and usage of trade between the Atlantic ports of 
the United States and the ports of Norway and Denmark, the port 
of Aalborg is known and recognized as being, and is universally 
known and understood by ship-owners and ship-masters to be such 
safe port as aforesaid, within the scope and meaning of the Charter 
Party in this case, and is universally intended to be embraced, as 
such a safe and direct port by the language used in the Charter 
Party, and within its meaning and intent. Of this usage, custom, 
and understanding the Appellants charge that the master was fully 
cognizant when the Charter Party was executed, and they say that 
he entered into the same, accordingly, with a view to it, and became 
bound thereby to proceed to said port and sign Bills of Lading 


therefor when so ordered (pp. 17 and 18.) 


. Lhe appellee upon his part not only denied, as has been stated, 


that the port of Aalborg was a safe port, and claimed that there 
was no landing place or anchorage near the same where his vessel 
could safely get and always lay and discharge afloat (p. 7), but, in 
his Answer to the Libel of the Appellants (Record. p. 20). he Spe- 
cifically and formally denied the allegation, that by the uniform 
custom and usage of trade between Atlantie ports and ports of 
Norway and Denmark the port of Aalborg is known and recog- 
nized as being, and universally known by ship-masters to be a safe 
Danish port, as alleged by the Appellants. He denies that he ever 
heard or knew of any such custo, and charges that if it did exist 
it is not valid, legal or material, 

[t will thus be perceived that there were two controlling issues of 
fact, distinctly made and joined between the parties. 

The first was as to the actual condition and character of the port 
of Aalborg and its safety, apart from usage, and the other as to a 
uniform custom and usage of trade, between the Atlantie ports and 
the ports of Norway and Denmark, by which as Appellants alleged, 
the port of Aalborg was recognized and admitted to be safe within 
the language and meaning of the Charter Party. It was therefore 
essential to the adjudication of the case, upon its merits, that there 
should be a finding, by the Court, upon both of the facts thus 
alleged, because, as will be contended hereafter, although the port 
of Aalborg might not indisputably be within the literal scope of 
the Charter Party without reference to custom, yet, even if it were 
not, and the ship-master entered deliberately and advisedly into 
the Charter Party, with the knowledge of a uniform and universal 
custom and understanding in the Atlantie ports of the United 
States, by which Aalborg was recognized as a safe port, and was 
comprehended within the language used by the Charter Party, 
and he knew that it was so included, and was intended so 
to be included by the charterers in making the contract, it would 


be obligatory upon him at all events to make the effort to get 
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LO Aalborg and to sion bills ot lading to go there. It is 
further the fact and so found by the Circuit Judge (p. 21), that 
during the discussion which occurred between the charterers and 
the master in reference to signing bills of lading, the latter offered 
LO sion bills tor Aalbore. containing the words “or as near 
thereto as the vessel can safely get and always lay and discharge 
afloat,” but, that when this was assented to by the charterers he 
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. . . } ‘ ' . " 
changed his mind and refused, repeating the allegation that he knew 
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the fact to be that there was no place near about, where he could 
safely lay and discharge, and as he knew beforehand that he would 
hi ve to v0 To the nearest sate port, anyhow, it would not sien any 
bills of lading which might in any way commit him to anything 
else. The Appellants, on their part, always insisted upon having 
bills of lading signed for Aalborg, leaving, of course, to the master 
such action as might be necessary for the protection of the ship and 
cargo, in case that on arriving ott Aalbore he should find that the 
state of the season or the weather rendered it unsafe for him to 
undertake to discharge his cargo outside of the bar. 


’ 


The Cireuit Court finds (p. 22) that the port of Aalborg is in 


ar 


Denmark. on the south bank of the Limfiord., about seventeen 
miles from its mouth at tin Katte wat sea, At the mouth there 
is a bar about three thousand feet wide. on which there is ordi- 


narily ten feet of water. and never more than eleven. Off the 


mouth of the Limfiord (according to the Court’s finding) there 


is no sheltered bay or any indentation of the Coust, but the 
coast runs 1n a straight north and south line, It is not possible, 
according to the Circuit Judge, for the Gazelle to pass the bar 
either in ballast or with cargo, and he finds that the only place of 
anchorage for a vesse] which Cannot Cross the bar is in the Kattecat, 
olf the mouth of the Limfiord, and the only discharge at said 
anchorage is by the use of small sailing coasters, which can pass the 


bar and carry the cargo up to the port. The Court adds, p. 22, 


that a considerable commerce has been carried on with the port, 
from time immemorial, by vessels of small draught, able to cross 
the bar when loaded, and that in late years some steamers of larger 
draught have traded regularly with the port from England. These 
steamers “have lighters expressly made for their purpose, which 
they take in tow going out, receiving from them a part of their 
cargo when over the bar, and in returning, discharge into them 
sufhiciently to lighten to ten feet and then tow the lighters in with 
them.” ‘The Judge further find (p. 22) that “31 cargoes of 
petroleum and grain have been exported to the port of Aalborg 
from the | nited States sine ISi6: none before that time, Many 
of them were in vessels of such size as to be able to cross the bar 
after lightering a reasonable amount. Of these 31 vessels two or 
three, in all, of large size have discharged their whole cargo outside. 
The port of Aalborg and the Limfiord inside the bar,” says the 
Court, (p. 22) “are safe for vessels that can get inside of them and 
lay afloat, and the water inside the bar in the Laimfiord Is deep, but 
the anchorage outside the bar is not a reasonably safe anchorage, 
nor a place where it is reasonably safe for a ship to lay and dis- 
charge.” It will be observed that while the Court finds, generally, as 
matter of fact, that there Is no anchorage outside of the bar nor any 
place there ul which it Is reasonably sate tor the ship to lay and 
discharge, the other fact is distinctly admitted and found, that 
steamers ot LOO large draught LO pass over the bar have, ior years, 
traded regularly with the port, from England, and have habitually 
lain outside, mn the Kattevat. diseh irging SO much ot their cargoes 
into livhters is might by MeCCESSAT tO enable them to cross the bar. 
[t is further found and admitted by his Honor, as will be noted, 
that out of 31 cargoes of petrol um and grain exported tO Aalborg, 
since 1876, (when the trade with this country appears to have 
begun,) from the United States, many were in vessels of such 


size as to be able to cross the bar after lightering to a reasonable 
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amount. It is not stated that any of them were of sufficiently 
small draught to cross the bar without being lightered. It is 
further found and admitted that out of these ol vessels two or 
three of large s1ze have dist hare dd the ir whole Caryo outside, and 
there is no suggestion that there was any difficulty in their doing 
so, or that any of the vessels which have thus discharged cargo, in 
whole or in part, outside, have ever suffered from the weather, o1 
that any vi ssel was ever lost or driven from the anchorage while 
engaged in either loading or unloading there. It is consequently 
the concession of the Court’s finding that. as a mattér of actual 
experiment, the anchorag outside has be 1} constantly found safe. 
for vessels which were of too large draught to cross the bar with full 
cargo, and were compelled, for that reason, to discharge and did dis- 


charge, in whole or in part, outside. Necessarily, the only differ- 
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ence as to safety between the case of vessels discharging their entire 
cargoes outside and that of vessels making a partial discharge by 
lightening themselves so as to cross the bar, must consist in the length 
of time during which they are required to remain at anchor, and 
inasmuch as it is found by his Honor that there is a regular trade, 


| 
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and has been for years, between Aalborg and England, and that 


steamers from England habitually lie outside and discharge much 
or little, in proportion to their draught ot water, and larve vessels, 
like the Gazelle, unable to cross the bar, have discharged their 
whole cargoes outside in safety, it seems impossible to maintain that 
the port of Aalbore. trom th experience ot navigators, IS one out- 
side of which vessels may not lie in reasonable safety and discharge, 
or that the Appellee had the rivht tO assume it LO be such, 
The general finding of the learned Circuit Judge is necessarily 
subject to qualification from the particular facts likewise found ; 
and it seems difficult, logically, to assert the impossibility, or the 
want of reasonable possibility, of safe discharge outside, in face of 


the finding, that such safe discharge is actually possible, being con- 
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stantly made. This view of the case is not only important in itself, 
but ot large importance in ci i rmining the obligation of the Mas- 
ter, independently of any custom, to sign Bills of Lading for Aal- 
borg. If apart from the custom, the port of Aalborg was known 
to the trade and to navigators, at the time the Charter was entered 
into, to be and actually was a port, at which vessels, large and 
small, can and do, habitually, i outside and safely discharge 
their cargoes in whole or in part, it can hardly be contended 
that in entering into such a Charter Party as that in con- 
troversy, the ship-master would have a right to shut his eyes to 
such knowledge and assume that Aalborg was not a safe port of 
that sort. At most and worst, whether it was or was not would 
depend upon the ascertainment, on the spot, of a state of circum- 


stances, which would render tt imp ssible or unsafe for the Gazelle 
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to do that which other vesseis, Laro'’ and small, were habitually 
doing in the every-day course of trade. If the master desired to 
» experience of other navigators, 


oo 
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assume for himself, apart trom ti 


that the anchorage outside was unsafe, it was his duty, in view of the 
fact that it was constantly found by others to be safe, to notify the 
charterers, at the time when the Charter Party was framed, that he 
did not mean to embrace Aalborg among the ports Lo which he 
might be ordered. As a matter of course it will be assumed that 
the ship-master, particularly a Norwegian ship-master, would be 
familiar with the number and character of the Norwegian and 
Danish ports to which, under the terms of the Charter Party, he 
might be sent. Those on the Danish coast are so very few indeed, 
in number (only two, including Aalborg), that the exclusion of 
one would seriously restrict the rights of the Charterers. It 
being impossible, iis has been said, to deny, from the tacts found 
by the Judge, that vessels are in the habit constantly of lying 


— 


safely afloat in the anchorage outside the port of Aalborg and 


discharging their cargoes in whole or in part, the Charterers, 


in the absence of any notice to the contrary by the ship-master, 
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would have tne ric to infer that Aalbore was contemplated, 
~ " : 41 ‘ ‘| t . 1] ! : ae 
ai0onoe With tne YTest, y Lil master as Well Aas DY themselves, 
° ; ; ' ° ' 
in a Charte Lil renera terms of that before the ( ourt. 
\ 1] + 4 

iturails ina re ho Ming OF tact to arrive at that con- 
ciusion), a vessel expects receive larger treignt where a range ol 


ports is ~iven to the Charterer, than where a direct Vovagve Lo a 
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cede him the privilege of afterwards excluding any one or more 
ports within the range, on the assumption that it would not be safe 
for him to do there what other vessels were evs ry day doing. 

But if will be observed that while eit learned Judge below has 
found as matter or Tact upon the Issue join d as to the reasonable 
safety of the anchorage outside of Aalborg, he has failed to find at 
all upon the other issue, quite as formally and distinctly joined, as 
LO the custom by which the port ot Aalborg is recognized in all the 
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Atiantie cities of Liv [ nited States as a sate port, where Vesst ls like 


the Gazelle ro safely and always lay and discharge afloat. lt 
might be entirely true that independent! of the custom, the master 
might have been entitled to the decree of the Court upon the facts 
as unatlecte i 1e custom, yet it is equally true that if the custom had 
been found, as alleged by the Appellants and denied by the Appellee, 
the Appellants would have been entitled LO the decree of the ( ourt, 
notwithstanding the facts found by the Cireuit Court upon the other 
issue. In other words, it may be true that, apart from the custom, 
the master might have color of right to deny that the anchorage 
outside of Aalborg was within the terms of the Charter Party, 
and yet, if the custom exists, as alleged by the Appellants, the 
master would be bound’ to go to the port, he having deliberately 
contracted to do so, with a knowledge of the facts and of the mean- 


ing and obligations of his contract under the custom. 
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ASSIGNMENT OF ERRORS. 
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2nd. That the tar ts of the hindin A taken altogether. and apart 
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First: It will not be necessary to trouble the Court with much 


further comment upon the error which, it is respectfully submitted, 
was committed by the Court belov , in failing to find, the issue for- 
mally join d touching the custom In question. This Court, it is true, 


has always confined itself strictly, on appeal, to the facts found by 
the Cireuit Court and the pleadings, and asa general rule has treated 
facts not found as not existing, for the purpose of review. But it is 
not supposed that these rulings have been intended to remove the 
obligation of the Cireuit Court to find upon all material issues 
presented by the pleadings. In the case of the Annie Lindley, 
104 U.S., 188 


, * 


your Honors specifically say, “ When the Cireuit 
Court has passed on all the issues, we cannot listen to complaints 
that it has refused to find certain facts, &e., &e.”’? In Clark vs. 
lredericks, 105 U.S., p. 5, “The findings are conclusive as to the 
facts.” says the Court, “ and they cover all the issues.” So, in the 
ease of the ** Adriatic” (107 U.S., 512) the Court says that the 
sufficiency of a finding “in connection with the pleadings, to support 
the decree rendered, is always open to consideration on appeal.” 
In the case of the “S. C. Tryon” (105 U.S., 270), as in the case of 


the *‘ Adriatic,” the Court has analogized the action of the Circuit 
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Court, in its findings, to the finding of a special verdict, and it is 
believed to be text law. that where separate issues are raised * by the 
pleadings and submitted to a jury for any verdict, special or general, 
it is not competent for the Court to proceed to judgment, unless there 
is a finding upon every one of the issues that is material. ‘ A ver- 
dict,” says this Court in Prentiss vs. Zane, 8 Howard, 484, “ which 
finds but part of the issue and says nothing as to the rest, is insuffi- 
cient, because the jury have not tried the whole issue.” oe \ venire 
de novo 1s erantable.” says Tidd. ( Pract.. vol. ae 999). “when the 
verdict, whether general or special, 1s imperfect — by finding less 
than the whole matter put in issue.” And see, ad idem, Patterson 
Us, U. 5... 2 W heaton. LOO, If issues were joined on pleas of 
non assumpsit and limitations, and the jury failed to find on the 
issue of limitations, counsel would hardly ask a judgment for 
plaintiff, because the verdict was for him on the first issue. 

[t is not supposed that the materiality of the issue as to the cus- 
tom can be reasonably denied. It is not necessary to discuss the 
validity of a custom under which an engagement to do an illegal or 
impossible thing might be supposed to be imported into a contract 
which was silent in regard to it. This Court, speaking of contracts of 
affreiahtment, has said in the case of The Harriman (9 Wall... 161 
162) that “if what-is agvreed to be done is possible and lawful, it 
must be done. Difficulty or impossibility of accomplishing the 
undertaking will not avail the defendant. It must be shown that 
the thing cannot, by any means be effected.” If, therefore, in view 
of. the facts and possibilities admitted in the finding, as to the port 
of Aalborg and the course and experience of trade and navigation 
there, the Appellee had specifically named that port in the Charter 
Party, there is no room for doubt that he would have been bound 
to go there and unload, if he could. It would have been possible, 
and no illegality could attach to it. Clearly therefore a custom 


which would make the same obligation a part of his contract, 


by necessary intendment, would be equally unimpeachable. A 
tacit obligation, implied in a contract, by law, from custom, 
is just as binding and unobjectionable as a contract in express 
words, and a custom implying nothing but what would be 
unobjectionable and obligatory if expressed cannot, it is submitted, 
be impugned, ‘The issue as to the custom therefore involved the 
meaning and obligation of the contract, and not to find upon it was 
to leave those controlling questions undetermined, 

Second, Whatever may be the opinion of the Court as to whether 
the first error is properly assigned, the A ppellees respectfully sub- 
mit that the legal conclusion arrived at by the Circuit Judge is not 
justified by his findings of fact, taken as a whole. “ Upon the 
facts found, it must be true, as matter of law.’ (Sun Mut. 


Ins. Co. vs. Ocean Ins. Co., 107 U. 8., 502.) The findings 
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lemonstrate the reasonable possibility of lying afloat and discharging 
argo safely at the anchorage outside of the bar ot the Limfiord, by 
showing, as has been said, that vessels do constantly, in fact almost 
every day, in trade, cast anchor in that locality and discharge their 
cargoes in whole or in part without difficulty. The case of the 
“ Alhambra,” 6 Law Reports, P. D., p. 68, decided in 1881, 
determined that when a vessel is chartered to proceed with a cargo 
to a safe port as ordered, or as near thereunto as she can safely get 
and always lay and discharge afloat, she is entitled not merely to 
have a safe anchorage outside the port, but to require that the port 
itself shall be one into which it is possible for her to get safely 
with her cargo and lay and discharge afloat. In other words, 
the two destinations, the port and the safe place outside the port, 
are not alternative, bui one is entirely subsidiary to the other and 
the ship is entitled to a port, into which she can get under ordi- 
nary or some circumstances, with the depth of water which she 
will require when loaded. Although that case has not been 


expressly overruled, it Is believed tO be very doubtful whether 


14 


its doctrine would be approved by this Court. In the case of 
Dahl vs. Nelson et al., Law Reports, 6 Appeal Cases, pp. 38, 43, 
47 and 51, where the whole subject is discussed, it was held, 
by the House of Lords, that the destination called for in the 
Charter Party, by the language used, provided alternative desti- 
nations for the vessel, and it was substantially decided that a 
satisfactory port would be furnished if, either inside the port itself 
or at a reasonable distance outside, she could find a safe berth. 
And see, ad idem. 

Neilson vs. Wait, L. R., 14 Queen’s B. Div., 516. 

Carsanego vs. Wheeler, 16 Fed. Rep., 248. 


Capper vs. Wallace, L. R., 71 Queen’s B. Div., 782 


[It is true that the case of the “ Alhambra ” was not considered 
by the House of Lords when Dahl vs. Nelson was before them, it 
not having been decided, on appeal, until March. 1881. while the 
decision in the House of Lords bears date in January preceding, 
but it is believed that a comparison of the doctrines laid down by 
the House of Lords with the law as determined in the Alhambra 
case, will show that the latter would not have been adopted by the 
tribunal of last resort if it had come up for consideration. The 
case in the House of Lords, being then still unreported, is not cited 
in the Alhambra case. It is not important, however, to consider 
how far the case of the Alhambra would be regarded as authority 
in this Court, because the learned Judge below (Reeord., p. 22, at 
the foot of the page), has found that “ there existed at the time of 
the making of the Charter a general custom in the Atlantic ports 
of the United States with reference to Charters similarly worded, 
that a ship may be ordered to any safe port within the range where 
commerce is carried on, whether she could get mmto it or not, pro- 


vided there 18 ai anch rage wvnear the port customarily used mM 


connection with ut, and where it is reasonably safe for the ship 
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to lay and discharge.”’ Under this custom, it is not denied 
that it was entirely within the right of the charterers to send 
the Gazelle to Aalborg, provided the anchorage outside was rea- 


sonably safe for her to lie and discharge afloat. This custom, 


it is the presumption of law. was known to both the ship owner 


and charterers at the time of making the Charter Party, and they 
are equally presum« d to have contracted with reference to it. Both 


must be presumed also to have known the facts found by the 
learned Circuit Judge in regard to the character of the commerce 
between Aalborg and the ports of Great Britain and the United 
States. No stronger evidence could have been brought to the mind 
of the master, that the anchorage was r asonably safe for the pur- 
poses of his voyage than the fact, which he was bound to know, 
that it was “customarily ” and safely used, for lik purposes, both 
by vessels incapable of crossing the bar at all and others capable of 
crossing it when lightened of a portion of their cargo. He knew 
that the charterers were bound to know and did know the ~e facts, us 
well as he did, He therefor had no richt LO think and could 
not fairly have believed, when he signed the Charter Party, that 
those essential facts were not in on contemplation of the charterers, 
and that in view of them they would not naturally assume that what 
was ‘customary ” done by other vessels could be done by the 
Gazelle. He had no ground for supposing that in reserving the 
right to send the vessel to ports of the character named on the coast 
of Denmark, the charterers could or did imagine that Aalborg 
was not fairly to be classified with them. It is his contention (see 
Court's finding, p. 21) that there is but one safe port in Denmark 
for a vessel of the Gazelle’s tonnage, viz.: Aarhus, and yet it is 
manifest from the language of the Charter Party—“a safe direct 
Norwe 


than one. If, therefore, he desired to take no chances: if he 


vlan or Danish port ts at ih } the charterers contemplated more 


om 


desired to assume that what was constantlv safe to other vessels 
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would not be safe to the Gazelle; that the every-day experience of 
the port was not such as to justify him in taking the risk of the 
anchorage outside the Limfiord ; it was his plain duty to say so, at 
the time the Charter Party was entered into, and not expose the 
charterers to the loss and sacrifice of placing a valuable cargo on 
board, to be straightway unloaded and left on their hands at the 
port of shipment. It was neither frank nor fair for him to pro- 
cure a charter by remaining silent under such circumstances, and 
enforce a restriction afterwards, which would have prevented the 
charterers from taking his ship if they could have anticipated it. 
He ought not to be permitted to lie in wait till he had the char- 
terers in his power. 

It is not necessary to remind the Court, in this connection, of its 
own declaration, that charter parties are instruments more or less 
informal and entitled tO liberal] construction in furtherance ot the 
real intention of the parties and the usage of trade. 


~ 


Raymond vs. Tyson, 17 How., 53, 59 and 60. 


[t is supposed to be clear law, that when a vessel is chartered to 
go to a port or as near thereunto as she can safely get and always 
lay and discharge afloat; there is no restraint of her right to go 
to and enter a totally different port, provided it be the nearest 
sate port of discharge to the port of her destination. In other 
words, if the master in this case could not anchor and lie safely 
and discharge at Aalborg, or immediately outside that port, he 
would have been entitled to go to Aarhus, which, he said was the 
only safe Danish port for a vessel of his tonnage. In the very 
case of the Alhambra, before referred to, the vessel was chartered 
for a voyage from Baltimore to Queenstown or Falmouth for 
orders, and thence to a safe port in the United Kingdom or as 
near thereunto as she could safely get, and always lay and dis- 


charge afloat. Having arrived at Falmouth, she had received 
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orders to proceed to Lowestoft and there discharge the cargo. 
Her draft of water, when loaded, was 16’ 6’’.. The average high 
water in Lowestoft harbor was about 16 feet and the average low 
water about 1] feet, SO that plainly the vesse] could not enter 
the bar or deliver her cargo without discharging a part outside. 
The master, upon arrival, objected to discharging in Lowestoft, and 
fered, at their own expense, to lighten the vessel 
outside sufficiently to enable her to lie always afloat in Lowestoft 
harbor, should her draft of water so require. The master neverthe- 
less went to Harwich as the nearest safe port and there discharged. 
The consignees received the cargo under protest and brought suit 
for damages for breach of the Charter Party. The Court held 
that the consignees had no authority to order the vessel to Lowe- 
stoft, but there was no dispute at all as to the propriety of her 
going to Harwich, a totally different port, as the nearest safe one. 
And see ad idem Horsley vs. Price (1] (Jueen’s Lb. Div., 24 +). Indeed, 
on established principles of maritime law, where the contract of 
either party is broken, it Is the implied duty of the other to do the 
next best thing, in order to prevent unnecessary loss and the inflam- 
ing of damages. (2 Sedgwick on Damages, 118.) If, therefore, 
the master of the Gazelle had sioned the Bills of Lading in the 
form admitted by the Appellee in his libel (Paragraph 5, Record; 
p. 2) to have been tendered him, namely, with the words following 
inserted: ** To be landed at Aalborg or as near thereto as the vessel 
can safely get,” he would not have prejudiced his own rights in any 
particular. If, upon arriving off the Limfiord bar, he had found any 
good and sufficient reason for not discharging outside, he could have 
lawfully gone to the nearest safe port for security. He would in 
fact have but conformed in that regard to the language of the Char- 
ter Party itself. The master recognized this, for the Court finds 
expressly, as already shown (foot of p. 21 and p. 22), that he agreed 
to sign Bills of Lading at one time containing the words just above 
) 
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quoted from the charter party, but that for some unassigned reason 
he changed his mind, only repeating his previous allegation, “ that 
there was no place near Aalborg where he could safely lay and 
discharge and as he knew beforehand that he would have to go 10 the 
nearest safe port he would not sign any bills of lading which might 
in any way commit him to anything else.” These facts, however, 
if they are facts, he was quite as fully aware of, when he agreed to 
sign, as when he afterwards fell away from his agreement. Nor can 
there be any better evidence than all this that he was aware of his 
right to go to another port, if he could not lie and discharge safely 
at the anchorage outside of Aalborg. If he was right in his con- 
tention as to the insecurity of the anchorage outside of Aalborg, he 
must be presumed to have known that his failure to discharge his 
argo there would not impose upon him any responsibility for 
damages and that, on the contrary, he would be entitled to recover 
from the shippers any loss he might incur by going first to the 
mouth of the Limfiord and sailing thence, for sufficient cause, to 
the nearest safe port. How, therefore, he could impair his inter- 
ests or lose any of his rights by signing the bills of lading as 
requested, it does not seem easy to perceive. In the case of Shield 
vs. Wilkins (5 Exch., 304) which is recognized and adopted in the 
later cases, the plaintiff’s ship was chartered to proceed to Bolderaa, 
or as near thereto as she could safely get, and load a full cargo. 
She went within the harbor, and loaded as much as she could, 
consistently with getting out over the bar. She then went outside 
the bar, as near as she could safely get, and requested delivery of 
the rest of the cargo there, which the charterer refused. A? the 
time of signing the charter, both parties knew that the ship could not 
load full cargo inside and get out. But the Court did not consider 
that fact, in its judgment, which was against the charterers, upon 
the meaning of the contract itself. The fact is, that the reason 


which the Appellee here assigned for refusing to sign the bills of 
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lading was not true, for in view of the facts found by the Court, 
it was impossible he could know, as he pretended to know, that he 
could not safely lie and discharge outside the Limfiord _ bar. 
Whether he could or not so lie and discharge was not matter of 
knowledge, but, at best, ot doubt. and he broke his contract, when 
he chose to assume, at the cost of the shippers, that a doubt was 
fact. 

The fact found by the Court, page 22, that while the shippers 
agreed to accept bills of lading with the added words in question, 
they still insisted verbally on their right to have the vessel dis- 
charged at Aalborg, cannot, it is believed, affect the rights which 
could only be determined by the terms of the contract and the 
principles of law applicable to its construction and enforcement. 

[t will be observed that the Charter Party, Rec. foot of page 4, 
provides expressly that lighterage, if any, is always to be at the 
risk and expense of CaPryro, SO that the use of lighters Was obvi- 
ously contemplated by the parties, and any expense to the ship, 
that might result from the use of lighters, was one which at any 
event the master had not to apprehend. 

Third, The Court adjudges \p- 23) to the appellee the full 
amount of freight that he would have earned if he had completed 
his voyage and delivered cargo according to his contract. It 
holds that he procured another charter as soon as he could, and 
that the time which elapsed (it does not sav from what date) before 
such second charter was procured, was about the time that would 
have been occupied in the contemplated voyage ; and further, that 
the expenses of the ship in port were not less than they would 
have been on that voyage. 

The general principle regulating damages in eases of this sort is, 
of course, too well established for controversy, and the shipowner 
who is prevented from performing a yoyage by’ the wrongful 


act of the charterer, is, prima facie, entitled to the freight he 


YAR 


less what it would have cost him to earn it. 


has earned or might have earned other freights, or has or 


mi rhit readily hay e been benefitted by the opportunit 1es which the 


ellation or defeat of the contract affords him, this must be 


Cre 
taken into account. 
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Of course indemnity is the eulde and principle in all such cases 


and a man’s loss by the breach of a contract is only his net loss: 
e,. what he loses primarily, less what he gains, or onght to have 


If he 


-harter. the dav after he lost the benefit of a previous worse 


- —s : oe . . 7 . wae " . . ‘ ‘ 
vained, incidentally or otherwise. vets or might have got a 


one. he is obviously gainer and not loser by the transaction. The 
doctrine is fully and ably presented by the Supreme Court of 


Massachusetts in 
Bailey vs. Damon. 


what will he proper nae mnityv. 


3 Gray, 96. 

attendant circumstances must be considered, to determine 
And see 

9 Sedow ick on | lamages, 7th Edit. 11 5 .n. a. 

The Potomac, 105 U.8., 630. 

* was a collision case, but the principle of simple indem- 
there applied also, and the party claiming is held to have 


his loss. 


In Wilson vs. Hicks (26 L. J. Exch. 242-3), which was an action 


the onus of proving 
on a Charter Party for not loading a cargo, and where the entire 
question was raised and discussed, Pollock C. B. thus. states the 
rule, on page 243; 

“The rule, in all cases where the Plaintiff seeks to recover dam- 
ages for breach of contract, where the amount of damages depends 
on the conduct of the party, is, that, prima facie, he is entitled to 
the full measure of damages; but the jury are to take into consid- 


eration all the circumstances, and, if the plaintiff has acted unrea- 


sonably, then they may diminish the damages on that account. 


2] 


There is no rule of law that the plaintiff must necessarily recover 
the full amount of the freight, but it is a rule of law that the cap- 
tain, in such cases, is bound to do what is reasonable, under the 
circumstances. ” 

If this be law as is believed, beyond dispute, the Circuit Court, 
it is submitted, did not conform to it. 

The course of the Appellee was, to say the least, a singular 
one, not admitting justification. ‘On the 6th of July, 1881, as 
his pleadings admit, he refused to sign bills of lading to Aalborg, 
and demanded bills to a different port, which Appellants refused. 
According to his contention, on that day the contract was broken 
and his rights under the breach accrued. On the 11th of July, 
1881, he filed his first Libel against the cargo (then all on board), 
alleging the breach and claiming demurrage. The Appellants 
having refused to remove the cargo, he kept on filing amended and 
supplemental Libels (three in number), down to the 28d of August 
(p. 14), claiming further demurrage and expenses as has been 
stated —jnstead of removing the cargo, as upon his theory, was his 
right. ‘There is no finding that he made any effort to get another 
charter during all that time. He clearly could not have done so, 
consistently with his pertinacious effort to force the charterers to 
send him forward to some other port than Aalborg, with the cargo 
which he kept on board. His scheme obviously was to treat him- 
self as still—notwithstanding the breach of the contract—entitled 
to claim demurrage under it, which might be as profitable as a 
voyage and was easier than one, by a great deal. The fact that he 
procured a new charter on September 2d (Court’s finding, p. 23), 
only ten days after he discharged the cargo (p. 15), is very sig- 
nificant proof of what he might have done by earlier efforts. 

These ure * orrcumstanes 7 established by the record, but not 
considered at all by the Court. 

be sides, the learned Cireuit Juda lias entirely overlooked the 


‘ 


fact that if the voyage had been performed, and full freight 
carried, the Gazelle would have found herself empty, at a port 
ot Denmark or Norway, with a new charter to seek, if one 
could be obtained, or a return voyage in ballast to the United 
States or elsewhere, to seek the charter which she obtained here, 
without leaving the port. What freight she obtained on the new 
charter the Circuit Court does not find. It may have been at 
much higher rates. Whether she could have, obtained one in 
Denmark or Norway is not found either. Are these not all 
“ circumstances,” the knowledge of which is essential to the 
determination of the question of indemnity? But even what 
is found demonstrates, beyond peradventure, it is respectfully 
submitted, that the Gazelle, at the expense of the Appellants, was 
kept in the port of Baltimore, safe from all the risks of the voyage 
proposed, until she could get a cargo there to suit her, without even 
the effort of seeking one in New York or elsewhere. Can she be 
entitled under such circumstances to her entire net freight and be 
charged with no benefits at all? Was she chargeable with no 
misconduct in the delays and vexatious proceedings which we 
have noted? Was the conduct of the Appellee “ reasonable” as 
required to be by the ruling of Ch. B. Pollock ? 

The learned Judge gave the Appellee $3285.60, his entire gross 
freight (assuming that his time and expenses in port were about 
equal LO what his voyage would have occupied and COST ) and over 
$530 for expenses. The whole amount claimed by him in his 


libels. was only $2472. 


5. T. WALLIS, 
HENRY C. KENNARD, 
kor Appellants. 
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HERMAN BRUN, Master of the NORWEGIAN 
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Appeal from the CIRCUIT COURT for the District of — 
Maryland. 
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UNITED SY Ast ee 


OCTOBER TERM, 1888. 


MEISSNER, ACKERMANN & CO., Appellants, 
US. 


HERMAN BRUN, Master of the NORWEGIAN 
BARQUE GAZELLE. 


Appeal from the CIRCUIT COURT for the District of 


Maryland. 
BRIEF FOR APPEAL 


This is an appeal from the decree of the Cireuit Court for Maryland on 
Cross Libels on a charter party, the master of the vessel having filed in 
the District Court libel against the cargo of the vessel, 3,131 barrels of 
Petroleum, for alleged breach of the charter by the Appellants, the char- 
terers; and Appellants, charterers, having filed a libel against the vessel 
for alleged breach of the charter. 

The District Court dismissed the libel of the charterers, and decreed 
damages to the vessel for breach of charter by the charterers. 

On appeal to the Cireuit Court it was decreed, on April 26th, 1885, 
that Brun, master, libellant and Appellee here, recover for breach of the 
charter $3,826.13, with interest from September 2d, 1881, and costs in 
both Courts, and that the libel of Meissner, Ackermann and Company, 
charterers, and Appellants here, be dismissed, with costs to the vessel in 


both Courts. 
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Findings of fact and conclusions of law are found on Pages 21, 22 and 
23 of the Record, and final decree in said Court on Pages 23 and 24 of 
the Record. 

The libels were filed by the master of the vessel, claiming for breach of 
the charter tie demurrage fixed therein, and for further and other relief. 

The Circuit Court, affirming the District Court, awarded damages to 
the vessel to the amount of freight under the charter for the cargo loaded, 
$3,288.60, and for expenses in removing and storing the cargo after the 
refusal of the charterers to order the vessel to another port than Aalborg 
(the one they had ordered her to, and which the Court held was not 
within the charter), $507.03, and for wharfage $17.10, and for towing 
$16.00, being in all $3,826.13, with interest as before mentioned. 


The fiudings of fact and conclusions of law are as follows: 
Proceedings in the Circuit Court. 
Findings of fact and conclusions of law. Filed 22nd April, 1885. 


In the Circuit Court of the United States fier the District of Maryland. 
Ii Admiralty. 
Appeal from the Djstrict Court. 


’ 


HERMAN Brun, Master of the Norwegian Barque “Gazelle,’ 


3,131 BARRELS OF PETROLEUM, Cargo of the Barque, 
And 
MEISSNER, ACKERMANN & Co.,, Charterers, 
vs. 
THE BARQUE “*GAZELLE.” 
Cross Libels on Charter Party. 
Findings of fact. 


On June 16th, 1881, the barque « Gazelle,”’ a sailing vessel of 571 tons 
burden, then in the port of Baltimore, Maryland, was chartered by Her- 
man Brun, her master, to Meissner, Ackermann and Company, of New 
York, for a voyage, as stated in the charter party, to a safe, direct Nor- 
wegian or Danish port as ordered on signing bills of lading, or as near thereto 
as she can safely get and always lay and discharge afloat. Exhibit accom- 
panying the libel is the said charter. Cargo of 3,131 barrels of refined 
petroleum was put on board by charterers at Baltimore, and on July 6th, 
1881, charterers tendered the master bills of lading ordering the vessel to 


HERMAN BRUN, MASTER, &C. 3 


the port of Aalborg, on the eastern coast of Denmark. The master 
refused to sign the bills ot lading on the ground, as stated by him to 
charterers, that Aalborg was not a safe port for vessels of the tonnage of 
the «*Gazelle,’’ and that no vessel of such tonnage could enter the port 
even in ballast, and that there was no anchorage near the port where he 
could w:th safety lay and discharge. ‘lhe charterers refused to order the 
vessel to any other port. Conversations and correspondence took place 
between the master and charterers and their agents. In all these the 
master insisted that he could take the cargo to the port of Aarhus, which 
he said was the only safe Danish port for a vessel of such tonnage as the 
‘*Gazelle,”? but he could not discharge at Aalborg or convey the cargo 
there. ‘lhe charterers, on the contrary, insisted that he could and was 
bound to discharge at Aalborg. During this discussion between the 
parties, and on one day, the master said he would sign the bills contain- 
ing the words ‘as near thereunto as the vessel can safely get and always lay 
and discharge afloat,” but on the same day, upon charterers assenting to 
this, he refused, saying, in effect, that he knew the fact to be that there 
was no place near Aalborg where he could safely lay and discharge, and 
as he knew lx forehand that he would have to go to the nearest safe port, 
he would not sign any lills of lading which might in any way commit 
him to anything else. ‘The charterers all this time insisted that he should 
discharge at Aalborg,: nd did not agree to any receding from this in 
assenting to adding the above words on the bills of lading, but still 
insisted on their right to have the vessel discharged at Aalborg. 


Nothing was done in consequeme of this proposition of the master or 
of his subsequent refusal as aforesaid, which in fact altered the position of 
the parties in any way, 

The tonnage of the *Gazelle’’ was 571 tons, and she drew, when 
loaded, 16 feet 3 inches, and in ballast, 12 feet. 

The port of Aalborg is in Denmark, on the south bank of the Limfiord, 
about 17 miles from its mouth at the Cattegat Sea. At the mouth there 
is a bar about 2,000 feet wide, on which there is ordinarily ten feet of 
water, and never more than eleven feet. Off the mouth of the Limfiord 
there is no sheltered bay nor any indentation of the coast, but the coast 
runs in a straight north and south line. It was not possible for the 
« Gazelle’? to pass the bar either in ballast or with cargo, and the only 
place of anchorage for a vessel which cannot cross the bar is in the 
Cattegat Sea off the mouth of the Limfiord, and the only mode of dis- 
charge at said anchorage is into small sailing coasters, which can pass the 
bar to the port of Aalborg and carry the cargo. A considerable com- 
merce has been carried on with the port from time immemorial by vessels 
of very small draught able to cross the bar when loaded. 

Some steamers of larger draught have in late years traded regularly with 
the port from England. 

‘These have lighters expressly made for their purpose, which they take 
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in tow going out, receiving from them part of the cargo when over the 
bar, and in returning discharge into them sufficiently to lighten to 10 
feet, and then tow the lighters in with them. 

Thirty-one cargoes of petroleum and grain have been exported to 
Aalborg from the United States since 1876; none before that time. Many 
of these were in vessels of such size as to be able to cross the bar after 
lightening a reasonable amount. 

Of these 31 vessels, two or three in all, of large size, have discharged 
their whole cargo outside. 

There existed at the time of the making of the charter a general custom 
in the Atlantic ports ot the United States, with reference to charters sit: 
larly worded, that a ship may be ordered to any safe port within the range 
where commerce is carried on, whether she can get into it or not, pro- 
vided there is an anchorage near the port customarily used in conn ction 
with it, and where it is reasonably safe for the ship to lay and discharge. 

The port of Aalborg and the Limfiord inside the bar are safe for vessels 
that can get into them and lay afloat. ‘lhe water inside the bar in the 
Limfiord is deep, except at or near the town of Aalborg, but the said 
anchorage outside the bar in the Cattegut is not a reasonably safe anchor- 
age, nor a place where it is reasonably safe for a ship to lay and discharge. 

The amount of freight under the charter for the cargo loaded was 
$3,285.60. The master incurred expense of $507.03 in removing and 
storing the petroleum cargo after the refusal of charterers to order vesscl 
to any other pert than Aalborg, and $17.10 for wharfage and $16.00 for 
necessary towing. 

The time required to perform such a voyage as that stated in the charter 
would have been about the same time as elapsed betore the vessel procured 
another charter, which other charter was procured as soon as could have 
been done, and on the 2d day of September, 1881, the vessel was ready to 
load under the re-charter. and the expenses of the vessel in port were not 
less than on the voyage. 


Conclusions of Law. 


ist. That Herman Brun, libellant and Appellee, is entitled to recover 
for breach of the charter party in the findings of fact mentioned damages 
in the sum of three thousand, eight hundred and twenty-six dollars and 
thirteen cents, with interest from September 2d, 1881, with costs in both 
Courts. 

2d. That the libel ot Meissner, Ackermann and Company against the 
barque “‘Gazelle’’ should be dismissed, with costs to the claimants o! the 


barque in both Courts. 
HUGH L. BOND, 


: Circuit Fudge. 
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‘The decree of the Circuit Court 1s as follows: 


Final Decree. Filed 22 April, 1885. 


In the Cireuit Court of the United States for the District of Marvland,. in 


Admiralty. 


Herman Brun. Master of the Barque ‘‘Gazelle,”’ 


- 


is. 
$.131 Barrets Perroteum 
and 
Merrssner, Ackermann & Co., Charterers, 
Tue Barour ‘*GAzeuie,”’ 
Appeal of Charterers from Decree of the District Court. 


Cross Libels on Charter Party. 


- 


This cause being finally heard, and the pleadings, evidence and argu- 
ments being duly considered, it is by the Court, this 21st day of April, 
1885. adiudged, ordered and decreed that Herman Brun, libellant and 
Appellee, recover damages for breach of the charter party in the proceed- 
ings mentioned—the sum of three thousand, cight hundred and twenty-six 
dollars and thirteen cents, with interest from September 2d, 1881, with 
costs in both Courts, and that Thomas Poultney, Jr., and William T. 
Poole, stipulators for 3,131 .barrels of Petroleum, cargo of the barque 
‘Gazelle,’’ pay the amount of their stipulation, being $3,737.00, to said 
libellant or his proctor within ten days from the date hereof, and that the 
claimant and respondent pay the balance of said damages and the interest 
as aforesaid and costs within ten days from the date hereof; and it is fur- 
ther adjudged, ordered and decreed that the libel of Meissner, Ackermann 
and Company against the barque “‘Gazelle’’ be, and the same is hereby, 
dismissed, with costs to the claimants of the barque in both Courts, 

HUGH L. BOND, 
Circuit Fudge. 


The Appellee contends: 


Ist. That in the findings of fact in the Cireuit Court no debatable 
question is left to the Appellant 

2d. On the hypothesis that there is any such legal question arising in 
the findings the Appellee contends: 

That the master was right, if his objection to the port named by 


charterers was valid, in objecting at the time he was ordered, and not by 
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protesting and trying or pretending to try to make the named port, if in 
fact and law it was not a safe port, within the charter. 

The Maggie Moore. ri Federal Reporter, 620 

The Gazelle, 11 Federal Reporter, 427. 

That by uniform authority, a safe port is a port into which the char- 
tered vessel can safely enter and discharge cargo, and a vessel so chartered 
is not bound to go to a port which she cannot enter and discharge in, 
even if there is a safe anchorage a short distance off the port, but not the 
port where she might safel lie and discharge cargo, that the only excep- 
tion supported by some authority is that she may be bound to go when by 
moderate lightering outside in a safe anchorage she can then safely enter 
the safe port and make there her final and general discharge of cargo. 
This has been decided both in cases where the ship claimed the right to 
discharge cargo short of reaching the port, and where charterers claimed 
that ‘ship ought to discharge outside of the port, or character of port, pro- 
vided in the charter; that there is in law under charters to convey cargo 
to a port and there discharge but one voyage and discharge provided for, 
there must be some one place where the voyage of the vessel ends and 
from which lay-days can begin to count. The cargo may have to be 
lightered but this must be in the port, and the only possible exception is 
a very slight lightering as before stated to pass over some bar over which 
with very slight decrease of draft and no loss to the vessel—the vessel 
can safely pass over into the port. 

In this case the findings of fact show that the vessel could not enter the 
port of Aalborg even in ballast, and if she undertook to lay at anchor in 
the place claimed for her by Appellants she must (not lighter) but trans- 
ship the whole -cargo into small sailing coasters who, after receiving the 
cargo from her, would convey it to the port where their light draft en- 
abled them to enter. This is to end the voyage outside and at a great dis- 
tance from the port, and to transfer the cargo into other vessels who then 
begin a new voyage with the cargo. 

No authority can be found anywhere for this assumption on the part of 


Appellants. 


The Gazelle, 11 Federal Reporter, 427. 

The Maggie Moore, 7 Federal Reporter, 620. 

Capper vs. Wallace, 2 Queen’s Bench Division, 166. 

The Alhambra, 5 Probate Division, 256. 

The Alhambra on Appeal, Law Reporter, 6 Probate Division, 

it. 

Hilstrom vs. Gibson, & Session Cases, 463. 

Nelson vs. Dahl, 12 Chan. Division, 568. 

‘Ov vs. Graham, 1 B. and L., 773. 31 Law Journal. 
B.; 26. 
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Geipel vs. Smith, Law Reporter, 7. @.. 404. 
Schilizzi vs. Derry, 4 E., B., 873. 


Bastifel vs. Llovd, 1 H. and C., 388. 
But the Court found the following eustom: 


‘There existed at the time of making of the charter a general custom 
in the Atlantie ports of the United States with reference to charters simi- 
larly worded, that a ship may be ordered to a safe port within the range 
where commerce is carried on whether she can get into it or not; provided 
there is an anchorage near the port customarily used in connection with it, 
and where it is reasonably safe for the ship to lie and discharge.’’ 

This custom, being in derogation of well-established law, must be 
strictly construed, and the A ppel laws submifthat the anchorage set up in 
this case was not within the custom found, because the facts found by the 
Court do not show that this anchorage was customarily used in connection 
with the port of Aalborg. The custom as found must be taken to mean 
not only that the place is an anchorage within the general meaning of that 
term (that is, a place of safety, a haven, a refuge from storms), but that 
its use as an anchorage must be in connection with the port as an out-port, 
not the port or as anchorage roads; not the port, but so connected with it 
as to be fairly said to be used in connection with and as an addition to it. 

To apply the fact here, the alleged anchorage was the open Cattegat 
Sea, while the port of Aalborg was 17 miles up a fiord or river or bay, 
and where any vessel which could enter the port of Aalborg had a safe 
anchorage in the port itself. 

If vessels, sometimes in summer, too deep in draft to go up to Wil- 
mington, North Carolina, should anchor off Hatteras on the Atlantic 
Ocean, could it be fairly said that the Atlantic Ocean off Hatteras was an 
anchorage used in connection with the port of Wilmington? 

The custom as found is besides illegal and in destruction of the contract. 


The Alhambra, Law Rep. 6, P. D. 68. 


But the Court also found other facts in regard to this alleged anchorage, 
and found as a fact that the said anchorage outside the bar in the Cattegat 
is not a reasonably safe anchorage nor a place where it is reasonably safe 
for a vessel to lie and discharge. 

The Court finds this custom in derogation of plain law and then finds 
that the anchorage was not within the custom found. 

The Appellants made a point below and it is supposed will make it here 
on the following part of the findings of fact: 

‘Conversations and correspondence took place between the master and 


charterers and their agents. In all these the master insisted that he 
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could take the cargo to the port of Aarhus, which he said was the only 
safe Danish port for a vessel of such tonnage as the -Gazelle,’ but he 
could not discharge at Aalborg or convey the cargo there. The char- 
terers on the contrary, insisted that he could and was bound to discharge 
at Aalborg. During this discussion’ between the parties, and on one day, 
the master said he would sign bills containing the words: ‘As near there- 
unto as the vessel can safely get and always lie and discharge afloat,’ but 
on the same day, upon charterers assenting to this, he refused, saying, in 
effect, that as he knew the fact to be that there was no place near Aalborg 
where he could safely lie and discharge, and as he knew beforehand that 
he would have to go to the nearest safe port, he would not sign any bills 
of lading which might in any way commit him to anything else. The 
charterers all the time insisted that he should discharge at Aalborg, and 
did not agree to any receding from this in assenting to add the above 
words on the bills of lading, but still insisted’ on their right to have the 
vesse] discharged at Aalborg. Nothing was done in cansequence of this 
proposition of the master or his subsequent refusal as aforesaid, which in 
fact altered the position of the parties in any way. 

The Appellants seek to make this proposition, when assented to by them 
as above, a compromise or new contract. The mere statement of the facts 
shows the contrary. 

The language of the District Judge in his opinion on this point, 11 
Federal Reporter, 455, 436, may be quoted here as fully answering this 
point: | 

‘‘Tt has been urged on behalf of charterers that the master having after 
this controversy had arisen proposed to the agents of the charterers to 
sign the bills of lading provided the words ‘or as near thereunto as she 
can safely get and always lie and discharge afloat,’ were interlined and 
their agents, after only sufficient delay to communicate with the charterers, 
having agreed to accept the bills of lading so amended, that this was a 
compromise and constituted a new agreement from which the master could 
not recede. 

‘‘But to my mind this was not a compromise—the bills of lading 
before the proposed amendment expressed that they were subject to all the 
conditions of the charter-party and the interlineation was merely putting 
there a portion of the very language of the charter. Nothing was done 
in consequence of the proposition which in the slightest way altered the 
position of either party. The master seems to have been persuaded that 
the interlineation would be sufficient to call the attention to the fact that 
he objected to the port and could not go there, but subsequently he con- 
cluded that as he knew he could not safely undertake to deliver the cargo 
at the port or near it, he ought not to sign a bill of lading purporting 
that he was going to attempt it In this I think he was right.”’ 
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The Court found (page 23 of Record) that: 


‘The amount of freight under the eharter for the cargo loaded was 


~~. 


3,285.60. The master incurred expense of $507.03 in removing and 
storing the Petroleum cargo after the refusal of charterers to order vessel 
to any other port than Aalborg, and $17.10 for wharfage and $16.00 for 
necessary towing. The time required to perform such a voyage as that 
stated in the charter would have been about the same time as elapsed 
before the vessel procured another charter, which other charter was pro- 
cured as scon as could have been done, and on the second day of Septem- 
ber, 1881, the vessel was ready to load under the re-charter, and the 
expenses of the vessel in port were not less than on the voyage.”’ 

These findings conclude the question of law on the point of damages, 


und the conclusions of law are right and should be affirmed. 
A. STIRLING, 
Proctor for Appellee. 
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l Assignment of Errors. 
[In the Supreme Court of the United States. 


W. M. Quimby et al., Plaintiffs in Error, 
US. 


J. Scorr Boyp et al., Defendants in Error. 


Now come the said plaintiffs in error, W. M. Quimby and John 8. 
Boon, and say that In the record and proceedings in the above- 
entitled cause there 1s manifest error in this, to wit: 


I. 


The court erred in holding and deciding that under section 2324 


of the Ri \ ised Statutes of the United States the record of the plain- 
tiffs’ mining claim (to wit, the alleged claim of the defendants 
2 in error) Was suflicient in its reference to a tree asa proper 


natural object by which to identify the claim. 


iI. 


The court erred in holding and deciding that the record of plain- 
tiffs’ mining claim, three hundred feet wide by fifteen hundred feet 
in length, was valid without reference to the vein or its relative 
position to the boundaries. 


ITI. 


The court erred in holding and deciding that the plaintiffs’ (de- 
fendants in error) grantor, in marking the boundaries of the claim 
known as the “ Paymaster,” might, in the Monarch mining district, 

Chattee county, Colorado, where claims ure limited to one 

o hundred and hifty feet on each side of the centre of the veln, 

take thirty-three feet on one side and make up for the de- 

ficiency by taking two hundred and sixty-seven feet on the other 
side. | 
IV. 

The court erred in holding and deciding that the annual labor 
performed by plaintiffs (defendants in error) on their alleged claim 
for the year A. D. 1880 should not be measured by its actual value 
when done, but by a speculative value in advance. 

V. 
That by the record aforesaid it appears that the judgment afore- 
said elven was given for the def ndants it) error, whereas it 
| ought to have been given for the plaintiffs in error, and 
therefore they, the said W. M. Quimby and John 8. Boon, 
plaintiffs in error, pray that the judgment aforesaid may be reversed, 
annulled, and held for naught, and that they may be restored to all 
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things which they have lost by reason of the said judgment, and 
for costs laid out and expended in this behalf. 
W. J. SHARMAN, 
Attorney lor Plaintiffs in Error. 
THEODORE H. THOMAS, 


: " , 
(ji CLounse j 


5 | Endorsed : ] In Supreme Court United States. W. M. 


Quimby et al. vs. J. Scott bovd et al. Assignment of errors. 
W. J. Sharman, att’y for pl’ffs in error. 


6 In the Supreme Court of the [i nited States. 


W. M. Quimsy and J. 8. Boon, Plaintiffs in Error, 

J. Scorr Boyp, Jr., RicHarp T. Haines, Jupson Bent, Jonn HUL- 
bert, John P. Risque, Alexander H. Rice, William Robe rus, Kate 
Magruder, Joseph W. Borden, John W. Carson, Harmon W. Hen- 
dricks, Henry D. Cook, Jr., and Alex. Magruder, Defendants in 
Error. 


The United States of America to J. Scott Boyd, Jr., Richard T. 
Haines, Judson Bent, John Hulbert, John P. Risque, Alexander 
H. Rice, William Roberts. Kate Magruder, Joseph W. Borden, 
Jobn W. Carson, Harmon W. Hendricks, Henry D. Cook, Jr.,and 


Alex. Magruder : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Colorado, 
wherein W. M. Quimby and J. S. Boon are plaintiffs in error and 
you are defendants in error, to show cause, if any there be, why the 

judgment rendered against the said plaintiffs in error men- 

tioned should not be corrected and why speedy justice should 

not be done to the parties in that behalf. 
Witness the Honorabie Wilbur F. Stone, acting chief justice of 
the supreme court of the State of Colorado, under and by virtue of 
section 8 of article 1V of the constitution of said State, Chief Justice 
William E. Beck being absent from the State, this 24th day of Au- 
gust, in the year of our Lord one thousand eight hundred and eighty- 
five. 


~ 


WILBUR F. STONE, 
Acting Chief Justice of Supreme Court of Colorado. 


I hereby aeknowledge service of a true copy of the above citation 
this 29th day of August, A. D. 1885, same having been served by 
W. J. Sharman, Esq., attorney of record for the plaintiffs in error. 

C. S. THOMAS & 
MARKHAM, PATTERSON, THOMAS & LYLES, 
Alt’ys for Def’ts in Error. 


a. 


+. 
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8 [Endorsed :] In the Supreme Court of the United States. 
W. M. Quimby e¢ al., pl’ffs in error, vs. J. Scott Boyd, Jr., et al., 


, * ~* 


def'ts in error. Citation. 
[Stamped :] ‘Filed in supreme court Aug. 24, 1885. James A. 
Miller. clerk. 


UnNIrTep STATES OF AMERICA, 


” 


The President of the United States to the honorable the judges of 
the supreme court of the State of Colorado, Greeting : 
Because in the record and proceedings and also in the rendition of 
the judgment of a plea which isin the said supreme court of the State 
‘Colorado before you or some of you, being the highest court of 
law or equity of the said State in which a decision could be had in 
the suit between J. Scott Boyd, Jr., Richard T. Haines, Judson Bent, 
John Hulbert, John P. Risque, Alexander H. Rice, Wiliam Roberts, 
Kate Magruder, Joseph W. Borden, John W. Carson, Harmon W. 
idricks, Henry D. Cook, Jr., and Alex. Magruder and W. M. 
Quimby and J. S. Boon, wherein a title, right, privilege, and certain 
ts, titles, and privileges were claimed under a statute and certain 
Sstututes ol the United states, and the decision Was against the title, 
id privilege and the titles, rights, and privileges specially set 
up and claimed under such statute or statutes, a manifest error hath 
happened, to the great damage of thesaid W. M. Quimby andJ.8. Boon, 
as by their complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice done 
' 


- ae - 
rigvftit., al 


5 my, 


o the parties aforesaid in this behalf,do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, witli all things con- 
cr rning the sume, to the Supreme Court of the United States, to- 
rether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to 
10 be done therein to correct that error what of right and accord- 
ing to the laws and customs of the United States should be 
done 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 17th day of August, in the 
vear of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the 110th year. 
[Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. BISHOP, 
Cle rk C(rrcuit Court [/ S., District of Colorado. 


lL] STATE OF COLORADO, 88 : 


In obedience to the mandate of the foregoing writ I, James A. 
Miller, clerk of the supreme court of the State of Colorado, do here- 
with transmit to the Honorable the Supreme Court of the United 
States a true and complete transcript of the record and proceedings 
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, ~ 9 
had in the case of W. M. Quimby et a/., appellants, vs. J. Scott Boyd 
Jr., et al., appellees, as fully as the same remains on file and of record 
In my office. 

In testimony whereof I hereto set my hand and affix the seal of 
said Supreme Court, at my office, in the city of Denver, this 5th day 
of October, A. D. 1885. 

[Seal Supreme Court, State of Col 
JAMES A. MILLER, 
(‘Jerk Sy eme Court. Stale of Colorado. 
=de 

12 | Endorsed : | No 1160 In supreme court, State of Colo- 

rado. W. M. Quimby et a/., pl’ffs in error, vs. J. Scott Boyd 
et al., def’ts in error. , Writ of error. W. J. Sharman, att’y for pl’ffs 
in error. 

[Starhped:] Filed in supreme court July 18,1885. James A. Mil- 
ler, clerk. 

13 Pleas before the honorable the supreme court of the State of 
Colorado. 
14 STATE OF COLORADO, 88: 

Be it remembered that heretofore ae on, to wit, the 3d day of 
April, A. D., 1883, came the app: ae WwW. me Juimby and J.S. Boon, 
by their attorney, W. J. Sharman Ts sq., ani fil din the office of the 
clerk of the supreme court of the State of | olorado a duly certified rs 
tri inscript of the record a ind proceedings of a certa WD Cause, lately 
pending in the district court of El Paso co aunty _ d State —— 
wherein J. Scott Boyd, Jr., Richard T. Hai idson Bent, John 
Hulbert, John ¢ Risque, Alexander H. ory W illiam “tere 
Kate Magruder, Joseph W. borden, John W. Carson, Hanson W. 
Hendricks, Henry D. Cooke, Jr., Alexander Magruder were plain- 
tiffs and W. M. Quimby, J. 8. Boon, and Jacob Welch were defend- 
ants, and which said cause was brought into said supreme court 
upon appeal from the judgment of said district court entered in 
sald cause, and which said trauseript of record and their assign- 
ments of error appended thereto are, respectively, in words and fig- 
ures following, to wit: 

15 UNITED STATES OF AMERICA: 
STATE OF COLORADO, | ,.. | he 


El Paso County, |{- 
In District Court. November Term, A. D. 1882. 


P leas before the Honor: ible Ose ph CU He lm. Judge of the district 
court of the fourth” judicial diety of the State of Colorado and 
sole presiding judge of the district court of E| ees eounty. in the 
State aforesaid, and ata term thereof begun and held at the court- 
house, in the city of Colorada Springs, in said county, on the first 
Monday (being the sixth day) of November, in the year of our Lord 


. 
, 
a 
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one thousand eight hundred and eighty-two, and of the Independence 
of the said United States the one hundred and seventh. 

Present: Honorable Joseph C. Helm, judge of the dist. court of 
the 4th jud’l distr. in the State of Colorado; C. C. Holbrook, district 
attorney; L. C. Dana, sheriff. 


Attest : J. KE. McINTYRE, Clerk. 


Be it remembered that heretofore and on, to wit, October 10th, 
A. D. 1882, there was filed in said court a transeript of proceedings 
in the case of J. Scott Boyd et al. vs. W. M. Quimby ef a/. from the 
district court of Chaffee county, said district and State, and in said 
transcript there were (ante ;° alia) the following: 


a 


Sum 
16 STATE OF COLORADO, | 
f vnty of C'hatlee. j 


In the District Court of said County, in the Fourth Judicial 
District of Colorado. 


J. Scorr Boyp, Jr.: Ricuarp T. Harnes, Jupson Bent, Jonn Hut- 
bert, John P. Risque, Alexander H. Rice, William Roberts, Kate 
Magruder, Joseph W. Borden, John W. Carson, Harmon W. 
Hendricks, Henry D. Cook, Jr., and Alex. Magruder, Plaintiffs, 


W. M. Qurusy, J. 8S. Boonr, and Jacon, Weicu, Defendants. 


Colorado send greeting to W. M. Quimby, 
} } P at of 1 4 ; } ' ‘ ' 
J.S. Boone. and Jacob Welch, defendants above named: 

. ; : . . 
You “ure ners by required LO appear ln an action brought against 
/ j | . = ’ > 5 + ee . + t 
ie above “hnamed plaintiffs lt) i@ Gstrict Court or the fourth 

judicial district of the State of Colorado in and for the county of 


i 
(‘haflee and to answer the complaint filed therein witbin ten days 


w“ 


, . : 
e sae ‘ ‘ ° 7. | , 
ANCIUSIVG O| Lie day oO} Sery i¢ 


nAiter service on you of this Suln- 
mons, if served within this county, or if served out of this county, 
but in this district, within twenty days; otherwise with forty days, 
or judgment by default will ‘be taken against you according to the 
praver of the complaint. 
17 The sald action Is brought Lo recover the possession of the 
lode mining claim known as “The Paymaster lode,” situate 
in the Monarch mining district, in Chaffee county, Colorado, and 
for the sum of one thousand ($1,000.00) dollars damages and the 
costs of suit, and for a writ of injunction restraining said defendants 
from working, mining, extracting, disposing of, or removing ore or 
mineral from said claim or from s¥ lling or removing or disposing 
of any ore or mineral already mined therefrom, be the same on the 
premises or otherwise; also for a mandatory writ of Injunction, hav- 
ne the eflect of a writ of restitution, re storing the plaintiffs to the 
possession of the said lode mining claim, as will more fully appear 
by the complaint on file herein, to which reference is here made; 
and you are hereby notified that if you fail to appear and answer 
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the said complaint as above required the said plaint tiff- will apply 
to the court for the relief demanded in the comp laint. 

Given und riny hand elt ’ the seal of the dist trict court of the 
fourth judicial district of the State of Coloradoin and for the county 
of Chaffee, at Buena Vista, this nineteenth day of August, A. D 
L831. 

[OFFICIAL SEAL.] ° JOHN G. EVANS, Clerk, 
By M. J. COCHRANE, 
| Deputy Clerk. 


I ; ’ 1? wartifu tha? | | ’ liyle ‘ TTT | } 
qo nerevy Certillyvy thai ak ae CXecured =e hin 

. 41 ‘ ., J ’ ? ? 
Re summons this ZUth day of Augu . D. 18581, by de! Ivering 

| ’ 4] . 4) ~ ] j } > 
to each of the within-named, W. ML ye and J. Boun, 
x : ’ 

cl COPY 0) LOIS SUMMONS Caunvot End Jacob Welch in mv county. 


i. H. STAFFORD, Sheriff 
By A. T. RYAN, Deputy. 


Filed this 20th day of Aug., A. D. 1881. 
JOHN G. EVANS, Clerk, 
Bv M. J. COCHRANE, 
Di puty ¢ ‘lerk. 


And at the same time there was filed in words and figures the 


following : 


STATE OF COLORADO, | 
Chafice County, 


The people of the State of Colorado to W. M. Quimby, J. S. Boone, 
and Jacob Welch and to your attorneys, solicitors, agents, and 
; , } . a . > ‘ ‘ 
servants, and to each and every of them. Grreeting : 


Whereas 11 hath been repre sented to the Honorable Joseph tj. 
Helm, } ji udge ol the fourth judicial district of the State of Colorado, 
and the sole presiding judge of the district court of the fourth judi- 
cial district in and for Chaffee county, in the State aforesaid, on tli 
part of J. Scott Boyd, Jr., Richard T. Haines, Judson Bent, John 
Hulbert, John P. Risque, Alexander H. Rice, William Roberts, 
Kate Magruder, Joseph W. Borden, John W. Carson, Harmon W. 
Hendricks, Henry D. Cooke, Jr., and Alex. M: ivruder, comp plain: Ln t-, 

in their certain bill of complaint e xhibited before said judge 
i9 and filed in said court against you, the said W. M. Quimby, 

J.S. Boon, and Jacob W elch. to be relieved touc hing the mat- 
ters therein coimplained of; in which said bill is stated, among 
other things, that you are combining and confederating with others 
to injure the complainants touching the matter set forth in the said 
bill, and that your actings and doings in the premises are contrary 
to equity and good conscience; and the said judge having under 
his hand endorsed upon said bill an order that a writ of injunction 
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issue out of said court, according to the prayer of said bill, we, there- 
fore, in consideration thereof and of the particular matter in said 
bill set forth, do strictly command you, the said W. M. Quimby, 
J. 8S. Boon, and Jacob Welch and the persons before mentioned, and 
each and every of you, that you do absolutely desist and refrain 
from working, mining, extracting, disposing of, or removing any ore 
or mineral from the lode mining claim known as “The Paymaster 
lode,” situate in the Monarch mining district, in Chaffee county, 
Colorado, and from selling, removing, or in anywise disposing of 
any ore or mineral already mined or broken irom sa iid lode mining 
claim, whether the same be on said premises or elsewhere, until this 
honorable court, in chancery sitting, shall make other order to the 
contrary. Hereof fail not, under penalty of what the law directs. 

To the sheriff of said county to execute and return in due form 
ol law. 

Witness John G. Evans, clerk of said district court, an | the seal 
thereof, at Buena Vista, in said county, this nineteenth day of Au- 
t, 1551. 

[OFFICIAL SEAL. | JOHN G. EVANS, Clerk 
By M. J. COCHRANE, D pty. 


crli@ 
oc 4 


20 Endorsed: I served this writ on the within, named W. M. 
Quimby. J. S. Boone, by delivering a copy heres to each of 

hem. I cannot find Jacob Welch in my county. This 20th day of 
August, 1551. 

A. H. STAFFORD, Sheriff, 
By A. T. RYAN, Dep'ty. 
Filed this 20th day of August, 188 
NO. G. EVANS, Clerk, 

}. COCHRANE, Deputy 


STATE OF COLORADO, | 
County of Chatfiee, } 


>i> * 
a.’ 


In the District Court of the Fourth Judicial District of said State 
in and for said County of kl Paso (Chaffee?) 


J. Scorr Boyp, Jr., RicHarp T. Hatnes, Jupson Bent, Jonn Hutr- 
bert, John r. Risque, Alexander H Rice, William Roberts, Kate 
Magruder, Joseph W. Borden, John W. Carson, Hanson W. 
Hendricks, Henry D. Cooke, Jr., Alexander F. Magruder, Plain- 
tiffs, 

Us. 


W. M. QuimsBy, J.S. Boong, and JAcon Wetcua, Defendants. 


The plaintiffs complain and allege— 
I. That on the 27th day of July, A. D. 1881, they were lawfully 
possessed of and are now entitled to the possession of a certain lode 
and mining claim bearing silver and other metals, known as 
2] and called the Paymaster lode, situate in the Monarch min- 
ing district, in the county of Chaffee and State of Colorado, 
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and more particularly described as follows, to wit: Beginning at 


the southeast corner of said claim, at a_ post —- No. 1, and 


running thence N. 35° 39’ E. 750 feet to east centre post, 1,500 feet, 
to corner No. 2: thence N. 54° 30’ W. 300 feet to cor. No. 3: thence 
S. 35° 30’ W. 750 feet to W. cent } post, 1.500 feet, to cor. No. 4: 
thence S. 4 30’ K. 300 feet to i place of “deren from corner 
No. 1 a double spruce tree 14 inches in diameter bears N. 15° E. 


4 feet, and the summit of Banana Mountain bears N. 19° 30’ W. 
situated on the crest of Limestone Mountain, about # of one mile 
from the South Arkansas River. The Ben Bolt claim adjoins this 
claim on the east; and that, being so possessed thereof, the defendants 
afterwards, to wit, on the 27th day of July, A. D. 1881, wrongfully 
ousted the plaintiffs from said premises, and now wrongfully with- 
hold the same from them, to the damage of the plaintiffs in the sum 
of One thousand dollars. 

And the plaintiffs aver that heretofore, and in the year 1878, 
William P. Shepherd, through whom the plaintiffs claim as pur- 
ehasers, entered upon said ground while it was a part of the public 
mineral domain of the United States and discovered said Paymas- 
ter lode in rock in place, and sunk a discovery shaft therein to a 
depth of ten feet from the lowest part of the rim of said shaft at the 
surface, and marked the surface boundaries of said claim by erect- 
ing six substantial posts, so that the boundaries could be readily 

traced, and erected at said point of discovery a stake con- 
22 talning the name of said — . the name of said location, and 

the date ol ’ dina ry, and al doing the said acts, caused a 
location certificate of said lode and peda in due form and as pro- 
vided by law, to be recorded 1D the recorders .othee of Lake, now 
Chaffee, county, and subsequently his title became vested, by certain 
deeds of conveyance, in the plaintiffs ; and the plaintiffs say that 
they, the said plaintiffs, claim the legal right to occupy and possess 
said premises, under and by virtue of the laws of the United States 
and the laws of the State of Colorado, under the location and dis- 
covery so made by purchase. 

ll. For a second cause of action, the plaintiffs show to the court 
that the entry of said defendants upon said lode was made while 
the persons in possession, to wit, the plaintiffs, were temporarily ab- 
sent therefrom, and that ever since such entry the defendants have 
kept men constantly upon sajd premises, making it impossible for 
plaintiffs to return, and that ever since such entry the defendants 
have been and now are extracting valuable ore from said mine’ and 
selling the same, converting the proceeds thereof to their own use, 
and that they threaten and will continue so to do unless restrained 
by order of this court. 

Plaintiffs further show r at defendants have considerable quant 
ties of valuable ore, taken by them from said mine, upon the ies 
and elsewhere, undisposed of. 

Plaintiffs further show that up to the present time defendants 

have so extracted and disposed of from said mine about 10 
93 tons of ore, of the value of about three hundred dollars. 
Thatsaid mine is valuable only for the ore contained therein 


he 
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that defendants are financially irresponsible, and that plaintiffs 
would be unable to collect any judgment-+they might recover against 
them, and that the said acts of the defendants are to the manifest 
wrong and injury of the plaintiffs and against their consent and 
amount to a destruction of the substance of their estate in the 
premises. 

Wherefore the plaintiffs pray judgm« nt— 

|. For the restitution of the possession of the demanded premises, 
together with one thousand dollars damages and costs of suit. 

2. ‘That an injunction may issue restraining and enjoining the 
defendants, their servants, agents, and employees, and each of them, 
from working, mining, extracting, disposing of, or removing any 
ore or mineral from said. mine and from selling, removing, or in 
any manner disposing of any ore or mineral already mined or 
broken, whether the same be upon the premises or elsewhere. 

3. That a mandatory writ of injunction, having the force and effect 
ofa writ of restitution, restoring the plaintiffs to the possession of 
said premises, may issue, and that upon presentation of this com- 
plaint a temporary writ of injunction, restraining the working of 
said mine and the removal and disposal of ores as above prayed 
may issue according to the statute in such case made and pro- 

vided. 
24 4. For such other and further or such other and different re- 
lief, or both, as the circumstances of this case may require 
and to the court shall seem meet. 
JAMES Y. MARSHALL anpb 
CHAS. CAVENDER, 
Attorneys for Plaintiffs. 


STATE OF COLORADO, | 
County of Chaff e, j 


’ ss. 


J. Scott Boyd, being duly sworn, on oath says that he is one of the 
plaintiffs in the above-entitled cause ; that he has read the foregoing 
complaint and knows the contents, and that the same is true of his 
own knowledge, except as to the matters and things therein stated 
on information and belief, and that as to those matters and things 
he believes it to be true. 


J. SCOTT BOYD. 


Subseribed and sworn to before me this 16th day of August, A. D. 
1882 
| NOTARIAL SEAL. | GEO. BLARSTORPHER, 
Notary Puhlie. 


Upon the filing of within complaint, together with a bond, con- 
ditioned according to law, in the sum of $5,000.00, to be approved 
by the clerk, let a temporary writ of injunction issue according to 
the prayer of the complaint. 

At chambers, Colo. Sp’gs, Aug. 18th, A. D. 1881. 

JOSEPH C. HELM, Judge. 


¢) Oj 
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Endorsed: Filed in district court this 18th day of August, A. D. 
1881. John G. Evans, clerk, by M. J. Cochrane, deputy. 


And on August 26th, 1881, there was filed in said district court of 
Chaffee county, in words and figures, the following 


25 Answer. 


STATE OF COLORADO, i] 
County ot ke] Paso, | 


In the District Court of the Fourth Judicial District in and for the 
( ounty ol Chattee, State of Colorado. 


J. Scorr Boyp, Ricuarp T. Haines, Jupson Bent, Jonn HuLBERT, 
John P. Risque, Alexander H. Rice, William Roberts, Kate Ma- 
gruder, Joseph W. Borden, John W. Carson, Harmon W. Hen- 
dricks, Henry D. Cooke, Jr., Alex. F. Magruder, Plaintiffs, 


W. M. Qpiupsy, Jonn 8S. Boone, and Jacop Wetcu, Defendants. 


Now come the said defendants, W. M. Quimby and John 8S. Boone, 
and thereupon, for answer to the complaint of plaintiffs herein, they 
say they deny that on the said 27th day of July, A. D. 1881, plain- 
tiffs were lawfully possessed of the premises described in the plain- 
tiffs’ complaint as alleged, or that they are now entitled to the 
possession as alleged; they deny that on the said 27th day of ——, 
1881, or at any other time the defendants or either of them wrong- 
fully ousted the plaintiffs or either of them from said premises, or 
that they, said defendants, or either of them now wrongfully with- 
hold the same from them or either of them, the said plaintiffs, to the 
damages of plaintifis in — sum of one thousand dollars or any other 
sum; and defendants say that as to whether in the year 1878 or at 

any other time one William P. Shepherd, through whom the 
26 plaintifis claim title as purchasers, entered upon the said 

ground as alleged, while it was a part of the public mineral 
domain of the United States, and discovered said so-called Paymas- 
ter lode in rock in place, or sunk a shaft thereon to a depth of ten 
feet from the lowest part of the rim of the said shaft at the surface, 
and marked: the surface boundaries of said claim by erecting posts 
as alleged, or erected a discovery stake at the point of such alleged 
discovery as alleged, the defendants have not nor can they obtain 
sufficient knowledge or information upon which to base a belief, and 
therefore they deny the same; and defendants further deny that 
after doing the said alleged acts the said Shepherd caused a location 
certificate ‘of said lode and claim, in due fortn and as provided by 
law, to be recorded in the recorder’s office of Lake, now ( nafiee, 
county ; ; and deny that subsequently at any time the plaintiffs ac- 
quired any title, by conveyances or otherwise, to the said premises ; 
and defendants aver that said alleged location and dis scovery were 
not made in accordance with the laws of the United States and the 
laws of Colorado. 
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[T. And, further answering said complaint and the second count 
thereof, the said defendants deny that any entry was ever made by 
defendants or either of them while the plaintiffs or either of them 
were temporarily absent, but only in the manner hereinafter men- 
tioned, as of right they lawfully might do. 

Defendants admit that they have been, and up to the time of the 
service of the temporary writ of injunction issued in this cause 

they were, mining and extracting ore from said premises and 
| selling and converting the proceeds to their own use, as they 

lawfully might do. Defendants admit that they have some 
quantity of ore on the dump of the premises hereinafter described 
undisposed of, but defendants say that they have not nor can they 
obtain any information sufficient’'upon which to base a belief as to 
the amount thereof or the value of the ore by them extracted. De- 
fendants admit that said premises are valuable chiefly for the ore 
contained therein, but defendants deny that they are financially 
irresponsible as alleged, or that the acts or any of them, of the de- 
fendants or either of them, are to the manifest wrongful or other 
injury of the plaintiffs or either of them, or that they amount toa 
destruction of any estate of the plaintiffs or either of them in the 
sald prem ses. 

And said defendants, further answering, and by way of cross- 
complaint herein against the said plaintiffs, aver that on the 27th 
day of July, A. D. 1881, the premises hereinafter described were, 
und fora long time prior to said date had been, vacant and unoc- 
cupied mineral lands upon the public domain of the United States; 
that on the said 27th day of July, A. D. 1881, the said defendants, 
W. M. Quimby, John 8S. Boone, and Jacob Welch, all being then 
and there citizens of the United States, did enter upon and locate 
in accordance with law the following-described premises, situated on 
Monarch Mountain,in the Monarch mining district, Chaffee county, 
State of Colorado, to wit: Beginning at corner 1 on summit of Mon- 
arch Mountain, thence N. 26° E. 1,500 feet, cor. stake No. 2; thence N. 
64° W.300 to cor. stake No. 3, from which Mt. Keys bears 27° 30’ W., 

Iron Mt. bears N. 65° W.; thence S. 26° W. 1,500 feet to cor. 
28 No. 4; thence S. 64° E. 300 ft. to cor. stake No. 1, the place 

of beginning, from which a green spruce tree, 10 in. in diam- 
eter, marked M., bears S. E. 6° distant. The east side of the “ Mon- 
ticello” claim lavs on the W. side of the Lookout mining claim 117 
feet, and the two claims lay parallel from the discovery shaft of the 
Smith, and Gray mine bears 8. 54° W., magnetic survey,and named, 
called, and designated the same as the Monticello lode, within 
which said claim is embraced a portion of the premises described 
in the complaint of the plaintiffs as the “ Paymaster;” that said 
location was made in the manner hereinafter detailed, to wit, de- 
fendants, as above mentioned, jointly entered upon said premies 
ubove deseribed and discovered the said Monticello lode bearing 
silver and other metals in rock in place; that thereupon the said 
above-mentioned locators did sink a discovery shaft upon the lode 
to a depth of more than ten feet upon the lode from the lowest part 
of the rim of said shaft and of depth sufficient to show a well-de- 
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fined crevice, they did then and there post at the point of discovery on 
the surface a plain sign and notice containing the name of the lode, 
the names of the locators, to wit, W. M. Quimby, John 8. Boone, 
and Jacob Welch, and the date of discovery ; and defendants say 
that they, the said locators of sald claim, did mark the surface 
boundaries of the same by six substantial posts hewed and marked 
on the sides in towards the claim and sunk in the ground so 
that the boundaries would bi readily traced, one at each corner 
and one at the centre of each side line; that afterwards, to Wit, 

on the 15th day of August, and within 3 months from the 


¢ + soniaieies alii ey eee » eo ; — Sf 
29 date of discovery of said lode. they did record their said claim 
: }  o 41 ] 7 ‘] ey , *) 
in the ofhice of the recorder of Chattlee county, Stat te of ¢ lo 


rado, by a certain certificate which contained the name of the lie 
the names of the locators, the date of location, the number of feet 
in length claimed on each side of the centre of the discovery shaft, 
le as far as m leh t be, and the said 
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certificate turthber contained a statement that the said Monticello 
_—" — ¥- wi. monk suey Gail * ¢] Sof iain an 
claim was a relocation of a part or parcel of the claim known as 
the “ Paymasts r”’ (which said certificate is now here to the court 
shown and prayed to be considered a part hereof). Defendants 
turtber say that prior LO the Hing OT sald certi icate they had SUDK 
leeper in the original shaft of the 


to a depth of more than ten feet « 
so-called “ Paymaster” lode, and have ever since | 
ore froin their said claim until restrained by the writ of injunction 
issued as aforesaid out of this honorable court; that at the time of 
the entry of defendants as aforesaid the said plaintiffs had long prior 
thereto abandoned the said “Paymaster” claim and had utterly 
) 
| 


een extracting 


a 
_ — ae 


failed and mn oiected to do or peri rm the nec ssary annual labor 
ired by law for the space of more than a vear prior 


thereon as req! 
, ; ; 
ie of the entry of defend- 


to Decem ber oist, 1580, and up to the tin 

ants, to wit, on the said 27th day of July, 1881, they nad wholly 

sino ra eng to do and perform such annual labor, whereby 

the Same be cane forte ited an d was abando1 ed by plaintiffs, W at 
the time of the ent ry of defendants as aforesaid was vacant, 

OU unoccupied mineral land upon the public domain of the 
United States and subject to relocation. 

W herefore defendants pray the court that a writ of injunction 
may issue out of this honorable court enjoining and restraining 
plaintiffs, their-agents, employees, and servants from in anywise 
interfering wit th or disturbing defendants in the quiet and peaceable 
possession and enj yoyment of said Monticello claim,and that upon the 
final hearing of pet se said injunction may be made perpetual ; 
that they have judgment for the costs of this action, and that they 
may have ie other, further, or different relief as to in ane 
may seem meet or the nature of the defendants’ case may require, 
XC. 

SHARMAN & CASPER, 
Att ys for W. M. Quimby 1a John Ss. Boone. 
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STATE OF COLORADO, |} 
County of Chaffee, j 


> SS 


W. M. Quimby, being duly sworn, on his oath states that he is 
one of the defendants in the above-entitled cause: that he has read 
the foregoing answer and knows the contents thereof; that the facts 


therein stated are true to his knowledge, except as to those matters 
which are therein stated on his informntion and belief. and as to 


those matters he helieves it to be trues 


W. M. QUIMBY. 


Subscribed and sworn to before m« Dy W. M. Quimby this 23d 
day of August, 1881. 

| NOTARIAL SEAL. | A. H. TAYLOR, 

' ‘ Not Ta) pP thlie. 


Endorsed: Filed in district court August 26th. 1881. John G. 
Evans. clerk, by M. J. Cochrane, dep’tv 


|) 1 *] . Fe ee. — a >» me 
ol And Lnere Was also nied ins qa district court in bid lol Kl 
, * : 1] o? Pa ' ; ' + 4 : : sayy — - sy > 
Paso COUDLYS the following order madein said cause in Ubatiee 
’ } ‘ 
county, Colorado: 


J. SCOTT Boyp OT 4 } 
ne 


W. M. Quimpy et al. } 


’ Sy 


ec it remembered that heretofore and on, to wit, the 21st day of 
September, A. D. 1882, at chambers, in Buena Vista, the following 
proceedings were had and entered of ord : 


a ' SCOTT Boyp. Jr.. er a 
vs. No. 242. 
W. M. Quimby e al. } 


‘ 


a 


‘Comes now the plaintiffs, by U.S Thomas and Charles Cavender 
their attorneys, and comes also the defendants, Quimby and Boone, 
by Ly b. W hi at and Sharman and ¢ aS] r, their attorneys, and there- 
upon, on motion of said defendants, it is ordered that leave be granted 


to fle amendments to answer Instant 


? 


And thereupon was filed the following amendment to answer: 


, 
Amend me fs) Al S1vper. 


STATE OF COLORADO, | 
Chatiee County. + 
In the District Court in the County of Chaffee, in the State of 

Colorado 

J. Scott Boyp and Others, Plaintiffs, ) 
vs. 
W. M. Quimpy,’J. S. Boong, and JAcosn Wetca, De- | 
fendants. 


32 And now again come W. M. Quimby and J. 8S. Boone, two 
of the defendants in this the above-entitled action, and for an 


‘i 
§ 
| 
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i 
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amendment to their answer heretofore filed herein deny that the 
defendants in said action or any of them now wrongfully withhold 
or ever wrongfully witl 
mentioned in the complaint in this said action or any part thereof 
from the plaintiffs in this said action or any of them, and deny 
that said plaintiffs or any of them are, were, or have been 
since the Slst day of December, A. D. 1880, either possessed of or 


+] | 4, +] ' ] 


entitied to the possession of any such mining claim or premises or 


iheld any lode, mining claim, or premises 


The above statements are made on information and belief of the 
athant.who make ~ thi he reto attached affidavit. 
L, Bb. WHEA 1. 


. 
‘ > o ¥ + ao 7 + 7 
Attorney for said Answering Two Defendants 


7 » 
(hig f f al 5 
} as ; - : , ol 2@ | : _— ] 
I. the u I sigied, velIng Irs duly sworn. do on oath depose and, 
| + | i] ) | , t} } 
say that | ; one ol e attorneys in the action in the foregoing 
} ae ~~ a al 1 ait — — ' ) 
pleading mentioned of and for W. M. Quimby and J. 5S. Boone, two 
 $] . ¢ | +] fies | 
of the delendants therein named, and that the foregoing amendment 
to an answer Is true of ny own Knowledge, except as to the matters 
. . . 7 . , 
. . ; . : » + iy 
whi h il eC] 1) we, | ‘i | iil ° i iT rit ILION Bene belief. ana aio 
‘ + 7 ; | } y ‘ ‘ , 
; ’ ; ? + " 
LO those 1s CTs | i) ileve ce i ue his athda\y is no mada! 
] : —s 1A dofat | , +] } 7 
yy any oI! sald deiendants, Decause they do not reside In the same 
. +1 : ral 
county either or tnelr attorneys does 
* . . . ry% 

L. B. WHEAT. 
ns rs eon I I ay — ) . *?) ] ty ; 
Oo Suoserivped 1h my\ presence al sworn to betore me, the un- 

roned. clerl f the above-named district. in the county of 
gersivll lL, CLICK O|} i} LuOVe-NAaAMed GISLTICL, lll Lae COUTILV OO} 


Chaffee and State of Colorado, this 9th day of January, A. D. 1882. 


‘ . . } ; | j : 
In witness whereof I hereto set my hand and affix the seal of said 
7 iis . } . . 
court the dav W vear iast atoresala 


| DISTRICT COURT SEAL. | JOHN G. EVANS, 
Clerk Dist. Court Chaffee Co 


. 


‘ 


Endorsed: Filed in the district court January 9th, 1882. John 


STATE OF COLORADO, 


County of Chatfiee. j 
In the District Court. 


Be it remembered that heretofore, to wit, on the 11th day of Sep- 
tember, A. D. 1882, it being ore of the regular days of the Septem- 


ber, A. D. 1882, term of said court, the following proceedings, inter 
alia, were had and entered of record, to wit 


J. Scott Boyp et al., PI'ffs, ) 
vs. - No. 242. 
W. M. Quimpy et al. 
SEPT. 11TH. 
This day this cause coming on to be heard, plaintiffs appearing 
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by their attorney, Chas. Cavender, Esq.., -_ the defendants, W. M. 
rr OK: and J. 8. Boon, by their attorney, W. J. Sharman, Esq., the 
| plaintiffis waiving notice of my O88: motion of said defendants, it is 

we reby ordered that the order heretofore made in vacation, to wit, 
on the Ist day of July, A. D. iam: ahenaliie the venue of said cause 
to the county of E] Paso, is hereby set aside and vacated, and 

o4 the said Cause further coming LO be he “ard On said i de t ndants’ 
motion to vacate the judgment heretofore rendered against 

them in said above-entitled cause on the 24th day of May, A. D. 
1882, and during the May, 1882, term : f said court, and to grant 
them a new trial in said cause, plaintiffs appearing by their said 
counsel, Chas. Cavender, Esq., and waiving notice of such motion, 
and said defendants, W. M. Quimby and J. 8. Boon, appearing by 
their attorney, W. J. Sharman, Esq., and the court having heard the 
vidence and the arguments of counsel, and it appearing to the 

court that said defendants did, prior to the Ist day of this term, the 
same being the next term succeeding that at which said judg nent 
was rendered, and on the 29th day of June, A. D. 1882, pay all costs 


) 
ik 


: ; , , P ' : 

against them by said judgment, it 1s now by the court considered, 
. * ? | 4 _ . + ol } 7 le 

raerea, and adjudged that the sald motion of the said adeienadants 


f l 

] — ' } . —s ‘ : | . " 

be sustained, and that said judgment be, and the same is hereby, 
} 


‘ 7 i . } » . . ¢ 
vacated and set aside and the said defer dants granted a new trial in 
the said above sear yrs cause under the statutes ; and this cause com- 


: : ] , ] 1 } a+, ; ~ « } : 
Ing on to be heard on the said defendants petition for a change ol 
venue, the said plaintiffs appe aring DY) their attorney, Chas. Caven- 
} ' | 1 

der, Esq., and waiving notice of such petition, and the defendants, 


W. M. Quimby and J.8. Boon, appearing by their attorney, W. J. 
Sharman, Esq., and the court having heard the evidence upon — 
application and the argument of ¢ sel, and being fully advise ue 
the premises, itis ¢ onsidered, ek and adjudged that said apy 
caLlon be eranted, and that the venue Ol said CuuUuse be. and the Sate 
is her bY, changed to the county of Kk] Paso: and, further, that the 
clerk of this court shall transmit the files in accordance with 
law. 
Oo Be it remem bered that he revotore and On the 9th day of 
November, A. D. 1882, the same being one of the days of the 
regular November, A. D. 1882, term of said court, the following pro- 
gs (anter alia) were had and done, LO WIL: 


ceed! 


J. Scorr Boy et al. 
»” 
in. — ra) PB 


W. M. Quimby el al. } 


Upon the filing of the application and affidavit of defendants 
herein for the iss uing of subpee nas in their behalf, it is hereby or- 
dered that subpee nas may issue for witnesses of defendants to the 
counties of this fourth judicial district,in accordance with statute in 
such case made and provided. 


| 
: 
; 
' 
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J. Scott Boyp e¢ al. ) 
Us, > => 8235. 


W.M. Quiupy et al. } 


Upon the filing of the application and affidavit of plaintiff herein 
for the issuing of subpcenas in his behalf, it is ordered that subpoenas 
may issue for witnesses of plaintiff- to the counties of this fourtli 
judicial district, in accordance with statute in such case made and 
provided. 


Be it remembered that _geanlaone rly and on the . day, the same 
being one of the days of the regular November, A. D. 1882, term of 
said court, the elt ig p ceniiades (anter alia) were had and en- 
tered of record, to wit: 


36 J. Scorr Boyp et al. vs. W. M. QuimBy ef al. 


At this day this action came on r cularly for trial, Messrs. Cavender’ 
Thomas and Patterson and Wm. Harrison, Esq , appearing as coun- 
sel for olaint tiffs, and Messrs. Sharman and Williams appearing as 
counsel for defendant, a jury of twelve persons, to WI R W. Ander- 
son, Adam Paster, E. 8. bumpstead, T. F. Clifford, F J. Bletsoe, A. 
J. Belcher, H. S. Root, S. J. Caruthers, M. Bourk, Geo. Strong, W. 
S. Walker, and J. C. Goodell were regularly empannelled and sworn 
to try said action. 


Whereupon court adjourned. 


And afterwards and on the 18th day, the same being one of the 
days of the regular Nov., 1882, term o said court, the following 
proceedings (inter alia) were had and done, to wit 


J. Scott Boyp et al. vs. W. M. Quimby et al. 


At this day come again said parties, by their counsel, and also 
come the jury heretofore empanelled and sworn herein ; whereupon 
witnesses on the part of plaintiff and defendant were duly sworn 
and examined, documentary evidence being also introduced. After 
hearing the evidence, instructions of the court, and arguinents of 
counsel the jury retired 1n charge of a sworn officer to consider of 
their verdict, and subsequently return- into court with the verdict, 
signed by the foreman, and, being ealled, answered to their names 

and say, “‘ We, the jury, find for the plaintiffs, and that they are 
od entitled to the possession of the premises In controversy ; 

and we further find that the work done in 1880 was worth 
$100.” 

And afterwards and on the 20th day of November the following 
proceedings, inter alia, were had and done, to wit : 


J. Scorr Boyp et al. vs. W. M. Quimpy et al. 


At this day come the plaintiffs, by Messrs. Patterson and Caven- 
der and William Harrison, Esq., their attorneys, and the defendants, 
by Messrs. Sharman and Williams, their attorneys, also come, and 
defendants’ motion for judgment, notwithstanding the verdict, com- 
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ing on to be heard, and the same having been duly argued and 
submitted, the court does, on consideration thereof, overrule the 
saline, 

J. Scott Boyp et al. vs. W. M. QuimBy et al. 


At this day come again said parties, by their respective counsel, 
Messrs. Patterson and Cavender appearing as counsel for plaintiffs, 
and Messrs. Sharman and Williams, as counsel for defendants, and 
defendants’ motion for a new trial herein coming on to be heard, 
and the same having been duly argued and submitted, the court 
does, on consideration thereof, overrule said motion. It is therefore 
considered by the court that the said J. Scott Boyd et al., plaintiffs, 
do have and recover of and from said W. M. Quimby e¢ al., defend- 

ants, the possession of the lode mining claim known as the 


38 “ Paymaster iode,” situate in the Monarch mining district, 
in Chaffee county, Colorado, and more particularly deseribed 
as follows: Beginning at the southeast corner of said claim, at a 


cl 


nd running thence N. 35° 30’ E. 750 feet to 


point marked No. 1, 
ky. centre post, 1,500 feet, to corner No. 2; thence N. 54° 30’ W. 300 
feet to cor. No. 3; thence S. 35° 30’ \ 700 feet to W. centre post, 
1,500 feet, to cor. No. 4; thence 8. 54° 50’ east 300 feet to the place of 


’ 


beginning in accordance with the verdict of the jury heretofore 


made and entered herein, together with said plaintiffs’ costs and dis- 
bursements incurred by them in and al out these proceedings in 
this behalf. and that execution issue therefor. 


: And afterwards and on the same aay the following proceedings, 
inter alia, were had and done, to wit 


; 


J. Scorr Boyp et a W. M. QuimBy et al. 

At this day come the plaintiffs, by Messrs. Patterson and Caven- 
der and Wm. Harrison, Esq., their attorneys, and the defendants, by 
Messrs. Sharman and Williams, their attorneys, also come, and 
thereupon the defendants pray an appeal to the supreme court of the 
State of Colorado from the judgment heretofore entered in this cause, 
which appeal is granted, but upon condition, nevertheless, that the 
said defendants within 60 days from this date file their appeal bond 
in the penal sum of one thousand dollars, with good and sufficient 

eties, to be approved by the clerk of this court, and that time 
and ninety days is given defendant to present to the judge of this 

court a bill of their exceptions reserved by them herein, which, 
ov when signed and sealed by sald judge, may be filed as of 
this day. 


And afterwards and on the 18th day of January, A. D. 18883, 


there was filed in said cause in words and figures the following bill 
of exceptions: 


‘> >) ‘ 
3—392 
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Bill of Exceptions of De fe ndants. 
STATE OF COLORADO, } 


( ounty QJ Dy) aso, j 


In the District Court of the Fourth Judicial District in and for 
said County and State. 


J. Scorr Boyp. Ricuarp T. HAINgEs, Jupson Bent, et al. 


W. M. Qurupsy, J. S. Boon, and Jacos 8. WELCH. 


Before the Hon. J. C. Helm ai a jury, tried at Colorado Springs, 
Colo., November 7th and 18th, A. D. 1882, being days of the regu- 
lar November, A. D. 1882, term of said court. 

Appearances: For plaintiffs, Mess. Markham, Patterson = 
Thomas, and Charles Cavender, Esq.; for defendants, W. J. Shar- 
man, Esq., and J. L. Williams, Esq. 


Be it remembered that on the trial of the above-entitled action 
the plaintiffs, to maintain the issues herein on their behalf, gave in 
evidence as follows—that Is to say: 

NOVEMBER 18ruH, 1882. 
W. E. GREENLEAF, called and sworn on the part of the 
40 plaintiffs, testified as follows: 


Direct examination by Mr. CAVENDER: 


; 


). What is your name, Mr. Greenleaf ? 
A. Warren E. Greenleaf. 
J. Where do you reside ? 

A. Poncha Springs. 

Q. What is your business ? 

A. Mining and p: ospecting. 

@. Are you acquainted with the Monarch mining district, in 
Chaffee county ? 

Bas es, sIr. 

@. Do you know the Paymaster lode there? 


A. Yes, sir; I do. 


(. Claimed by Boyd and Haines and others? 

A. Yes, sir. 

Q. When did you first become acquainted with that lode? 
‘ A. In the latter part of October or the first or second of Novem- 
| ber; I don’t remember which. 
Pe . In what year, sir? 


A. In 1878. 


BB Q. What was the condition of that lode at that time, Mr. Green- 
leaf ? : 
| A. There has been a shaft started on it that has not been com- 
pleted. © 


+ 
te 


M. W. QUIMBY ET AL. VS. J. SCOTT BOYD, JR., ET AL. 19 


©. What was down in this shaft? 

A. Galena, on the north side. 

Q. What were you there for—simply examining ? 

A. No, sir; I was there to work the claims. 

(). To do the work on the claim ? 

A. Yes, sir. 

). What did you do? 

A. We sunk the shaft down a good ten feet; 1t may be a little 


M Was this the discovery shaft ? 
A. Yes, sir. 
©. What was at the bottom of that shaft at ten feet ? 
A. Galena, on the north side. 
©. What was the condition of the wall rocks, sir? 
A. One wall was in place, the other rock we hadn’t struck 
yet. 
L] Q. One wall was in place 
A. Yes, sir; or apparently so | 
Q. What did this galena carry, if you know—what mineral? 


‘; 


Objected to by defendants’ counsel because the foundation for such 
qui stion has not yet been laid; which objection was sustained by 
the court. 

). Are you accustomed to the nature and formation of rocks in 

that district 

A. That was my first experience there, sir. 
©. Have you been accustomed since’ 

A. Yes, sir. 

Q. Are you now familiar with the rocks and ores in that district? 

| i S, sir. 

Q. I will ask you, from: your. knowledge since attained and your 
knowledge at that time, was that mineral-bearing rock, and what 
mineral, if any, it carried ? 

A. It was mineral-bearing rock in the bottom of the shaft. 

@. What does the galena in that country carry? 

A. It carries — to a great extent. 

(). Does it carry silver or lead ? 

A. It carries silver and it carries lead. 

Q. Now, sir, | will ask you if any stakes or posts were on that 
claim—if you saw any ? 

A. Yes, sir; there was a discovery stake. 

(). Where was this discovery stake, sir? 

A. On the east side of the discovery shaft. 

(). What was on that stake, if anything? 

A. There was a notice written; I don’t remember the words of it 
how. 

@. Do you remember what name was on it as the discoverer? 

A. | remember one name, and that was Shephard. 
42 (). Did it bear the name of the lode, or what was on it? 
A. The Paymaster lode was on it. 
©. Did it have any date on it? 


‘) 
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A. I think it did: but I do not remember. 

@. Did it have any directions on it? 

\. Yes, sir; it was quite a long notice. 

). Did VOU see any stakes on this load—boundary stakes? 
A. Yes, sir; Mr. Abbott placed them. 

) Did you see them piaced ¢f 

A. Yes, Sir. 

Q. Where were they placed ? 

A. I don’t know. 

(. As regards the sid 
A. One at each ena, two 1n the centers, one on each side. 
@. How were they marked ‘ 

A. According to the number of the post and the corner. 
On what side of the stakes were these marks put? 


. 
. } . ° 9 
A. On the inside. 


\). lowal is Lue claim? 
A. ‘Towards the claim: \ - 

7 - = » ’ , 1 > + . cs i. « ‘ ; r 
(). \ ou sav 1n the early part ¢ r Wovemopber you SUNK the shaft LO 


the depth of more than ten feet 
A. Yes, sir. 
Q. And the wall rock was in place 


A. Yes, sir. 


’ , ° ; be | . | ’ = »% . 
Cross-examination bv Mr. SHARMAN: 


Q. You say your first visit to this claim was in November; about 
the first of November, 1878, was it 

A. Yes, SIr. 

Q. Who visited the claim with you at that time ? 

A. I don’t exactly remember now, sir. 

Q. Will you try and think; was there any one with you 4 

A. Yes, sir. 

Q. How many? 

A. Well. | don’t exactly relist m ber. 
Q. Two? 

A. I don’t exactly remember now, sir. 
43 (). You don’t remember whether you were there with one 
man or two? 

A. No, sir. 

@. Was there a surveyor with you‘ 

A. Not at that time: no, sir. 

©. What did you do when you first went up there ? 

A. There was two men to work on it. and ] kept them to work. 

Q. Then no one went with you ? 

A. There was parties went to the claim with me when I first went 
up there. 

(). Now, can’t you re mem ber who, if any, those were ? 

A. I think Mr. James L. Hill was one. | 

@. Are you certain? 

A. No, sir; I am not certain. 

Q. You don’t know that there was any one else ? 


4 
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A. I wouldn’t want to say just now. 
Y. Well, can’t you say ? 
A. That is all can say; | don’t recollect. 
Q. Then you think possib ly Mr. Hill was with you, but further 
than that you have no recollection 
A. cannot remem ber at the press nt moment: no, sir. 
. What did you do when you went there; how long were you 
ward 
The 0 time I went to the claim 


( 


O. Yes, Ss] 
A. I was ee a short time, not long 
Q. Well, about how long? 


) 

.< 

A. I couldn’t say; probably ten or fifteen minutes. 

©. Now, you say you found two men at work there; who were 


© 
they ‘4 
A. I don’t remember. 
©. You don’t remem ber that? 
A. No, 
(). np say you kept them at work 
A. | kept them at work on the claim. 


(). What became of these two men? 

Lf A. They were changed onto another claim. 
). Did you change them 
A. I changed one of them. 
d. The other remained there? 
A. Yes, si 
). You don’t remember who they w 
A. 1 remember one; he was Mr. Radeliff. 
). What was his business ? 
A. Miner. 
). He was at work where? 
A. On the Paymaster lode, in the shaft 

©. In what shaft, the Paymaster—in the one you found there 
first ? 

A. Yes, si 

() Now, how deep was that shaft when you first went there, Mr. 
Greenleaf? 

A. Well, I should say it was five or six feet deep; that is my rec- 


— 


ollection at present. 
(). And that was on the first of November, 1878 ? 
A. Yes, sir. 
(). Some five or six feet deep ? 


A. Yes, sir. 

Q. And one of these men you removed from there and put on 
another claim ? 

A. Yes, sir 

Q. By whose authorization did you do that? 

A. My own. 

@. What interest, if any, did you have in it? 

A. I was sent there to look after the men. 

Q. Who sent you there—that is what | asked you ? 
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A. Mr: John McGruder. 

(). Any one else? 

A. Well, he is the only one I knew anything about; he told me 
tO 2O there. 

. He hired you? 

A. Yes; sir. 
Q. Do you know who he represented besides himsel 
A. He represented some other parties; no, sir; not all of 


| 


AD (J. Do you know wile ther he rt present d the Monarch Poo 


: : . , 7 > . " 
©. Did you afterwards find out any one else who was interested 


In sending you there‘ 
A. Well, I know parties that were interested, that 1s all. 
(). Who were they 
A. I understood Mr. Boyd, Mr. Haines, and Major Hulbert. 


A } ’ : } } , ‘ , 
\). W hen Gig YOu iearu thi vy were interested—bDelIore you went 


PI; inti } : ? } = »? ] , Sins lee a r '% _ ’ . } “7 ha 

IALNLIIIS COUuUnDnSeL ODTIeECLeEd LO LOIS Ile OL GQUCSLIONUS ecause tiie 
4 

Same 1s hou. proper cross- imination 


The Court: I think he may go into it sufficiently to show what 


interest t ere, Which, I suppose, is the ob- 


ject of the examination. 
« 


Q. You afterwards found out that Mr. Boyd, Mr. Haines, and 


() 
i: 
Special 


I 


> j rer ae : . _ — . ] . | 7 . ~ ] : 
jut in the first instance vou were emploved by Mr. MeGrrude 
. oh * . 
6) 


ain 


, 
: P 
+ , > . 
:d when vou went there vou found the hole six feet dee} 


Ba ant ] —2 
oUt that deptn. 
: 


- M | 
A. ‘The next dav. sir. 


() Who went with you the next day { 
A. Alone. 
@. Who did you find there ? 


A. The men that went up in the mornin 
46 ®. Who were they ? 
A. I don’t remember the names. 

Q. Do you mean to say you don’t remember the men you em- 
ployed to do any work there, then 
} 
i 


A. Not on that partieular claim; no, sir; I don’t remember tl 


Li 
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(). You were employed on the othe 
~ Yes, s 
+ your recollection might b 


pine wi as ? 
No, sir: it 1s not. 


@. How many other claims were you en 

A. Eight or nine of them. 

(). All on the same hill ? 

A. Yes; pretty much all on the sam: 

. Now, what were you employed 

A. To look il {te 1% the men at work 

@. You say that was your first exp: 

A. No, sir; I didn’t state so. 

(). Didn't you say that was your 
ination ? 

A. On that hill? I said that was 
min ral. 

(). How long did you say you had 

A. I didn’t state. 

(). Will you state now ? 

A. I hadn’t been very long SOLD 
Ville. 

(). About three months in Leadvil! 

A. Yes, sir; then Ll prospected for 

©. Where? 

A. In New Mexico. 
47 ©. How long before? 
A. The same year—in 1878 
©. Didn't you state that you had 


state that you had had 
that { ime ? 

oho think I did 

ille, and I prospected 

| 


n't you 
ence mining 


A. No, 


months in Leadv 


So 
case; dld 


o . 
Sil 


asked the qu stion about that. 

(). You remember testifying in this 

A. Y es, sir. 

(). Now, then, when did you first begi: 
fresh your recollection—in a This 
say, when you first went up there? 

A. | was in August, I thi > ip t 
August; I don’t remember the exact 

(). And = is was In November ' 

A. Yes, s 

QO. W “esa in Leadville did 

A. For the Leadville Company. 

(). Where is that situated ? 


é 
A. In Stray Horse gulch. 
(). What is the character of mineral t 
A. Carbonates. 
(). ‘The 
in the Paymaster shaft? 


SCOTT 


‘ 


same character of mineral you 


little indistinct 


lo, Mr. 


BOYD, JR., ET AL. 


claims on the same hill ? 


Aas to which 


to go and look at? 


iployed 


1st] 
littl. 

if ? 

work was done. 


{ rreen le: 
that the 


ence In mining ¢ 


perience on direct exam- 


first experient vith that 
1 miner? 
three months Lead- 


on a former trial of this 
a month or so experi- 


| stated two or three 
| don’t think I was 
= bys ore 4 
to mine—if you can re- 
vas November first, you 
Leadville—some time in 
lo any mining? 
ere 7 
saw or found afterwards 
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A. No, sir; not the same. 
Q. So this was an entirely new kind of mineral in your expe- 
rience ? 
A. It was to a gr 
Q. It was entirel) It no 
A. No, sir; we had some ore that looked very much like it. 
(). Where ? 
A. In the Adelaide and Terrible. 
\). How long did You WOPrKkK ID the Adel: 
ae worked about between two and three months. 
Q. What were you doing in the Adelaide ? 
A. | was mining below. 
45 J. What sort of work picking ! 
A Pick, shovi I. Lt) blasting. 
Q. You were working as a labore 


a, »’ cs, Sif. 


. sae Ket . : , ork aw 4 . a ; : ) 
(). What was your business before you entered into mining ‘ 
nite , we eae 3 : a i | : , 
Ubjected to Dy piaintills counsel. Objection sustained. 


@. What has been your business since then, Mr. Greenleaf ? 
A. Prospecting 

©. Where? 

A. Over in the Gunnison country 

(). Have you any other business ? 

A. Not much of any; no, sir. 

Q. Well, now, you have attempted to state just exactly what was 
on the discovery stake and the other posts, will you please state 
again to the jury? 

A. I don’t remember exactly what was on the discovery stake. | 
remember it was a long notice, and the head : | don’t remember 
what it was; Paymaster lode, and one name; one name on it was 
William Shephard; I don’t remember the initials. 

). Do you remem ber the date? 

A. No, sir; I do not 

Q. All you remember is the name of William Shephard and the 
name of Paymaster? 

A. That is all 1 remember. 

@. Did you at any time put down any stakes on that claim ? 

A. I assisted Mr. Abbott, of Lake Uity, a surveyor, to pul the cor- 
ner stakes down when he surveyed the claim. 

@. When was that? 

A. That was along about the middle of November. 

Q. ‘That was some time after you had gone up there, then, the first 
time ? ) 

A. Yes, sir. 

©. ‘here were no stakes there at that time, then ? 

A. No, sIr. 

©: No corner stakes? 

A. No corner stakes. 
49 (. All the stakes that were put there were put there by 
you and Mr. Abbott, the surveyor? 
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A. Yes, sir. 

©. Was any one else assisting you ”? 

A. Yes, sir; there was Mr. Finnegan, and there was another party ; 
[| don’t remember who it was. 

\/. Hlow long did you work on that shaft‘? 

A. I think it was about fifteen days 
©. From the first to the fifteenth ° 

es, sir. 


," 
©. You went into this six-foot hole and did the work there, did 


A. Yes, sir. 
XJ. W hat was that—a shaft, or an adit, or a drift, or what? 

A. It was the commencement of a shaft when we started there. 
o. it was just a vertical shaft 

A. Yes, sir. 

©. Did vou see any other sha 


A. ‘there was one or tw vougves 


(. But this six-foot shaft was the « vou went in? 

A. The one the parties were WOrk it, VCS, sir. 

©. That was the one the discovery stake was at, wasn’t it? 

\ Yes Sil 

@. And how deep did you say you sunk that afterwards ? 

A. We sunk it a little over ten 

@. And that took you until about the fifteenth or sixteenth of 


W. J. FINNEGAN, called and swor the part of the plaintiffs, 


/ ‘ } 
(J W her iO Vou ye. Sil 
‘ ‘ 
> '> 
\. I am now on the Bla B 
= ‘ * ' ‘) 
nu ‘J Why | i= Vou! Dus I} i « 1 i negan ! 
D an as. " on " 7, . Sh ee 
‘\ Prospecting and mining veneraily. 
7 — . ; . . . So, Oe 
(). How long have vou been a miner, sli 
‘ ~~ ’ 


‘ 
A: | have been Inining since 1S/o, ¢ ntinually, right around this 


eo 
- 


. ; ° “ y . 
(>. You have been mining here since L875 


\. Be iore that qgone some mining, but this last time in Col- 


| 
». WI | | | 
A. I mined in Boulder county previous to 1874. 

). How long, sir | 

A. Some five or six years previous to that. 

©. How long altogether- have you been a miner? 

A. I think I followed mining for about ten years continually; at 
other times I have been doing what I am now, hunting and trap- 
ping. 
4—3IZ 
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Q. Do you know the Monarch mining district, Chaffee county ? 

A. Yes, sir. 

Q. Do you know the Paymaster lode situated there? 

A. I know one Paymaster lode. 

Q. Do you know the Paymaster claimed by Haines, Hulbert, Bent, 
and Boyd? 

A. Yes, sir. 

Q. When did you first become acquainted with that lode *% 

A. In 1878. 

©. How did you go there * 

A. I was then engaged working for John Wingate, who repre- 
sented the Monarch Mining Company, and I believe he was sent 
there by Mr. Van Giesen; I suppose I was working for him; he 
hired me. 

Q. You went with him to the Paymaster lode? 

A. I went to the Paymaster lode with him, sir. 
Q. When was that, if vou remember? 
A. That was either November or December; the latter part of 
1878. 
o| Q. Did you go to the discovery shaft of that lode, sir ? 
A. Yes,sir. ° 

Q. What was the condition of that shaft, Mr. Finnegan? 

A. Mr. Abbott and I agreed there together that 1t was over ten 
feet. I think we admitted it was six or seven inches over ten feet 
deep at that time. : 

@. Did you measure it? 

A. Mr. Abbott, he did. He dropped one of those steel tape lines 
into it. I seen it. 

(. You saw where it went to? 

A. Yes, sir. 

@. Was that on the lowest side of the shaft ? 

A. Yes, sir. 

@. Who is Mr. Abbott ? 

A. A deputy United States surveyor at Lake City. 

Q. What was in that shaft, Mr. Finnegan, if you saw ? 

A. I didn’t examine the shaft very thoroughly. We found a lot 
of galena ore where we measured it. 

Q. What was the condition of that ore as to being in place ? 

A. It looked like all galena ore coming out of lime formation 
that I have seen. 

Q. What were the walls of this vein ? 

A. I didn’t examine the walls. I was rustling around getting 
stakes for the surveyor. I didn’t pay much attention to it. © 

Q. You saw the walls, didn’t you? 

A. Yes, sir; | think there was one wall on the east side. We 
looked down into it carefully, and I stumbled against a pick and 
shovel, and I said some one had better take it down. It had been 
snowing the day previous, and the lime seemed to be in place, and 
I called it carbonate ore; the lime was all carbonized. 

Q. This ore that you saw, where was that !ying with refer- 
o2 ence to the walls? 


; 


- 


> 
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[ mean the ore which you saw in the shaft? 

[ didn’t go down into the Paymaster shaft at that time. 
). Did you see any stuke at the shaft 
A. Yes, sir; there was one stake. 
(). What was that stake that you saw? 

A. It was a stake that seemed to be located and placed there by 
Mr. Shepherd, whose name appeared upon there as locator of the 


°°, 


Paymaster mine. 

. Do you remember what date was on it, 1f anything? 

A. I do not. 

©. What did you do after this, if anything? 
A. Mr. Abbott went to work and set his instrument and got it 
in position and I then worked with him; I and Mr. Wingate and 
Mr. Greenleaf completed the survey and erected all the stakes. The 
first thing I done | gol the stake and rave it to Mr. Abbott, and 
he took the stake we found with Mr. Shephard’s name on, and he 
took out his book and commenced figuring and making, as I sup- 


‘ 


posed, a bona fide location. 

©. He put something on the stake? 
A. Ye 3, sir: he wrote on the stake. 
). What did he do with it then? 
A. The stake was placed right a little above the upper rim of the 
shaft, what we call the high part of the shaft; his stake was placed 
somewhere within ten feet of the shaft. 

©. What did you do after this? 

A. I earried the chain, under Mr. Abbott’s orders, and he set his 
instrument and I got some stakes, and he marked them and I 

placed them according to his instructions. 
OO (). Where did you put those stakes ? 
A. At the corners, side lines, and one at the discovery shaft. 

(). Were these corners and side centre stakes marked ? 

A. Yes, sir. 

(). On which side of the stakes, with relation to the claim, were 
they marked ? 

A. The mark stood facing the centre line of the claim. 

Q. This galena you saw on the dump and you saw in the shaft, 
from your experience in mining and the rocks of that country, what 
did that carry in the way of mineral, if anything? 

A. It was very heavy galena. I should judge it run very light 
in silver and very heavy in lead. 


Cross-examination by Mr. SHARMAN: 


Q. This stuff you spoke of you found on the outside of the hole, 


} 


on the dump % 


A. On the lower edge of the shaft. 
@. You didn’t go down in the hole yourself? 


). 

A. Not at that time. 

. Where was that shaft situated relatively to the boundaries of 
the claim ? 
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A. The shaft, I think, as near as my memory will serve me, was 
placed very near the centre of the claim, very near the centre; | 
think it was the centre of the claim from the amount of ground we 
had to travel over to put up the upper end stakes; 1t was about the 
centre; I wouldn’t be positive about the distance, because I may 
have forgotten ; it might not be quite in the centre. 

Q. But you don’t know really anything about that? 

A. I don’t know the number of feet. I know the centre. 
(). You didn’t measure ‘ 
A. I carried the chain, but my memory don’t serve me. 
\). You don’t recollect, then ? 
o4 A. I know it was a proper survey at the time. 
(). And therefore you cannot state 

A. No, sir. 

Q. You didn’t do any work in the shaft when you went up there 
with the surveyor? 

A. No, sir; I didn’t. 

@. What was the condition of the shaft at that time as to snow ? 

A. The condition of the shaft Was ver\ rood : there Was about 
two or three inches of slight snow, which, 1 think, fell the night 
before; it fell within forty-eight hours of the time. 


+) 


Q.- Only a few inches of snow, sufficiently to cover up the bottom, 
however? 

A. Well, you could see down pretty well. 

@. You could see through the snow? 

A. I could see where there wasn’t any snow, 

(). Then the bottom of the shaft, in fact. wasn’t all covered with 
snow / 

A. Theré were places that wasn’t covered in the bottom of it. 

Q. That is all the connection you had with the matter, was it, 
Mr. Finnegan, to go up and assist Mr. Abbott in setting up the 
posts 7? 

A. Yes, sir; and chaining the ground, that is all, and placing the 
stakes. 


Redirect examination by Mr. CAvENDER: 


_ Q. You spoke about not having been down in the shaft at the 
time, but at another time; you were down recently ? 

A. I was down in the shaft before that, but not after. 

Q. What was the condition of the shaft before Mr. Greenleaf 
went up there, Mr. Finnegan ? 

A. Well, at the time I went up there, it was pretty hard in the 

bottom, so much sothat Mr. Lacy, I‘think, was working there, 

55 who we'll call old Jimmy, was working in the shaft, and he 
: commenced to swear and said we would have to bring up 
some powder; that it was getting very hard in one corner of the 
shaft. | 

(. What was in the bottom of the shaft? 

A. We would get into decomposed dirt and carbonate. Some- 
times you would get a chunk of galena that would weigh five or 


iC 
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ten, and I had one piece in my hand that weighed fifteen pounds of 
solid galena ore. 

(). What were on each side of that galena? 

A. Lime. 

@. Was that lime hard or soft? 

A. It was pretty hard, or soft at that time when I was up there 
with Jimmy. 

Q. Was it in place or not? 

A. It was in place. 


Plaintiffs’ counsel offer in evidence the location certificate of the 
Paymaster lode. 

Which was objected to by defendants’ counsel because the de- 
scription is not properly tied to monuments, and also because there 
is no statement in the certificate showing how much is claimed on 
either side of the discovery shaft, and there is no mention made of a 
shaft and its relative position to the side lines. 


The Court: The statute uses the expression or phrase “in length.” 
He must state in his location certificate the number of feet in length 
claimed on each side of the center of the discovery shaft. Now, 
the construction put upon that, as far as I know, applies to the length 
of the claim and not the width, and this does state that they claim 

200 feet northwesterly, I believe, from the center of the dis- 
56 covery shaft and 1,300 feet southeasterly from the discovery 

shaft. Now, that is the number of feet claimed in length 
from the discovery shaft and that isa compliance with the statute, 
as [ have always understood it. Your proposition that the statute 
means “in width” 1 could hardly agree with, because it does not 
say so. If the Legislature had intended to say “ the number of feet 
in width” claimed on each side of the discovery shaft they would 
have said so, and:the fact that they did not say so and they did say 
“in length ” indicates in my mind that they meant to have these 
six posts indicate the length to the parties; the requirement there 
has reference to the length of the claim and not the width. As to 
the other point, the claim is tied to a spruce tree fourteen inches in 
diameter; if it is marked, it is a sufficient tie; if it is not marked, 
that in itself is not a sufficient tie; but it is tied to a certain mount- 
ain peak the bearings of which are given, and it is described with 
reference toa stream. The thing which makes the tie effective, I 
think, is the reference to the mountain peak. 


To which ruling of the court the defendants, by their counsel, 
then and there duiy excepted. 


Which said certificate was marked PI|’ffs’ Ex. A, and is in words 
and figures following, to wit: 


STATE OF COLORADO, | - 
’ ° > $8 . 
County of L., j 
Know all men by these presents that I, the undersigned, have 
this 28th day of August, 1878, claimed by right of location 
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57 fifteen hundred feet, linear and horizontal measurement. 


in length and three hundred feet in width on the Paymaster 
lode along the vein thereof, with all its spurs, dips, variations, and 
angles, toge ‘ther with the amount of service necessary for working 
the same and tas” by law, two hundred feet of said lode so lo- 
cated lying and being southwesterly of the discovery shaft on said 


lode and thirteen hundred feet being northeasterly of said shaft, 


said lode being situated in Monarch mining dist., county of Lake 
and State of Colorado, the location and bounds of said claim being 
marked and described more particularly as follows, to wit: Begin- 
ning at the southeast corner of said claim at a post marked No. a. 
and running thence (1) N. 30° 30’ Kk. 750 ft. to K. center post 1.500 
feet to cor. No. 2; thence (2) N. 54° 30’ W. 300 ft. to cor. No. 3; 
thence (3) S. 35° 30’ W. 750 ft. to W. centre post 1.500 ft. to cor. No. 
4; thence (4) 8. 54° 30’ E. 300 feet to the place of beginning. From 
cor. No. 1 a double spruce tree 14 inches in diameter bears N. 15 
KK. 4 feet, and the summit of Banana Mountain bears N. 49° 30’ W., 
situated on the crest of Limestone Mountain, about # of one mile 
from the South Arkansas river. The Ben Bolt lode adjoins this 
claim on the east, corners 4 & 3 of the former being coincident 
respectively, with corners 1 & 2 of this claim. 
WM. P. SHEPARD. 
Recorded Nov’r 25th, A. D. 1878, 12 m. 


Plaintiffs’ counsel offered in evidence the deed from William Shep- 
ard, the locator, to William H. Vangiesen, and also all the 


08 deeds purporting to show the title to be in the present plain- 
tiffs, together with ] * un tiffs ' exhibits marked— 
Pl’ffs’ Ex. Cert. Sec’y State Ap 1 t’'e Not’s Public 
66 sé +s sé sé sé 
° - . , 4’ 47 ’ ‘ bf ’ ° 
“jee ee oie Meigs Sup. C’t Clerk, Cert. N Callan— 
? 


Hereinafter contained ; to which defendants’ counsel objected, be- 
cause there Is nothing in the com plait 1t tou show how the title becomes 
vested in the p laintiffs, which ouglit to have been done by the com- 
plaint or by an abstract of the title: object to the deed from Wil- 
liam H. Vangiesen to J. Scott Boyd, Jr., on the ground that the 
acknowledgment appears to have been taken before one E. B. Me- 
Carty, whose authority to act in the capacity of a notary public 1S 
not shown, as the statute requires. There is no proof showing that 
he was a notary at the time he purports to have taken the acknowl- 
edgment; and this same objection will apply to the deed from Wil- 
liam H. Vangiesen to Harmon W. Hendricks, which deed purported 
to have been acknowledged before one Haskell, who was commis- 
sioned for a term of two years ending March 30th, 1884, and was 
acting in 1878, in April; also to deed of W. H. Vangiesen to 
J. R. Magruder; also to deed of W. H. Vangiesen to Haynes, all of 
which are hereinafter set forth and contained; and also to the deed 
of John R. Magruder to H. D. Cook, Jr., because there is simply a 
certificate of the clerk of the supreme court of the District of Colum- 
bia that N. Callan was a notary public on that —, but no certificate 
from the secretary of state. This also applies to the deed of John 


duavews 


+ 
, 
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R. Magruder to H. D. Cook et al:, hereinafter set forth and con- 
tained. 
59 The Court: As to the deeds exec uted at Washington, I 
believe that the government of the District of Columbia is 
peculiar and different from any of the other Territories. Il think 
there is a mistake here in writing the figure four instead of a cipher; 
that is the only mistake there is; in substituting a cipher for the 
figure four it is all right. I say that mistake was made either in 
the original commission, or else it was made in copying the com- 
mission, and if it was made in the original, and 1s fatal, there are a good 
many notaries in New York that have taken acknowledgments that 
could be attached. l am coing LO Say that the construction of it Is 
this commission was for two years, from 1575 to 1880, and therefore 
it is apparent that this man was a notary public in New York at 
that time, and, so far as the deeds are concerned, I am going to ad- 
mit them; but, as to the deeds executed in the District of Columbia, 
there is some doubt; the secretary of state would be the proper 
person with whom to file that commission. 

To which ruling of the court with reference to the deeds executed 
in New York the defendants, by their counsel, then and there duly 
ex ce pted. 

Defendants’ counsel then object d to all of the deeds where the 
source of the title is William Shepard, upon the grounds that there 
is not suthcient proof of any location which 1s valid LO entitle him 
to convey; which objection was overruled, and to which ruling the 
defendants, by their counsel, then and there duly excepted. 

Plaintiffs’ counsel renewed the offer of introduction of the deed 

of the deeds from John R. MeGruder to H. D. Cook, Jr., on the 
60 ground that the statute cannot possibly refer to the District 
of Columbia. 

The Court: I am going to do this: I think that the intent of the 
Legislature in that act was to have it cover all States and Territories, 
and that intent would include the District of Columbia, perhaps, 
as a Territory, although it is termed the District, and has no terri- 
torial form of government, and so I will say that isincluded. That 
gives rise to the balance of the question. ‘hereis nosecretary of state 
in the District of Columbia, and unless the United States statutes 
contain some provision to the effect that the Secretary of the United 
States shall be and act as secretary of state of the District of Co- 
lumbia there is no one who can possibly be meant by our statute in 
that District, and if there is no such officer, of course, a compliance 
with this statute would be impossible, and I would not like to ex- 
clude a deed upon that technical objection when the highest and 
best possible evidence, in the absence of a compliance which is im- 
possible, is offered, that the notary was a notary at the time of the 
execution of thedeed. 1 think that the District of Columbia is really 
included in the act of the Legislature. ‘There is no secretary of state 
of that District, and therefore we are compelled to take the next high- 
est and best evidence that we can get of the matter for which the 
act is framed, to wit, the fact of the legality of the commission of 
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the notary public or of his being a notary public at the time of his 
executing the deeds. I may be wrong about this, but that is the 
way I shall rule. 


To which ruling of the court the defendants, by their coun- 
sel, then and there duly excepted, and said deeds were 
61 inarked in evidence as of this date as follows: 


Pl’ffs’ Ex. C. Deed from William P. Shepard to Wm. H. Van 
Giesen. 
Pl’ffs’ Ex. 


ée 


D. Deed from Wm. P. Shepard to James L. Hill. 
E. Power of att’y, W. H. Van Giesen, to J. L. Hill. 
« “ F. Deed from W. H. Van Giesen io J. L. Hill. 


” 7 J. L. Hill to John R. MeGruder. 
- fe . F . «. J.L. Hill to Jno. Hulbert. 

” ade? 3 “ “« J.L. Hill to Jno. Hulbert. 

jew we | "a « J.L. Hill to Jno. Hulbert. 

” qgug ” « Jno. Hulbert to Judson Bent. 


Pl’ffs’ Ex. M. Deed from Jno. R. McGruder to Harmon W. Hen- 
dricks. 
Pl’ffs’ Ex. N. Deed from Jno. R. McGruder to John P. Risque. 
aor ae . “ Jno. Hulbert to Alex. H. Risque. 

“«  « P. Power of att’y, Jno. P. Risque to Jno. R. MeGruder. 

“« Q. Deed from Jno. P. Risque to John Hulbert. 

’ aan * . “ J. L. Hill to Harmon W. Hendricks. 

” a - « Jno. R. MeGruder to Alex. F. MeGruder. 
PI’fis’ Ex. T. Deed from Wm. Roberts & Jno. Hulbert to A. H. 
Rice. : 

Pl’ffs’ Ex. U. Deed from Jno. R. McGruder te Jno. Hulbert. 

Sede & . “ R. T. Haines to J. Scott Boyd, Jr. 

s y WwW. " “« Jno. Hulbert to Wm. Roberts. 

" ae © ” “ J.L. Hill to Rich. T. Haines. 

. aoe * s “ Jno. R. MeGruder to H. D. Cuok, Jr. 

Pl’ffs’ Ex. Z. Deed from W. H. Van Giesen to Harmon W. Hen- 
dricks. 

Pl’ffs’ Ex. A A. Deed from Wm. H. Van Giesen to J. Scott Boyd, 
Jr. 


PI’ffs’ Ex. B b. Deed from H. LD). Cook to Jos. W. Borden. 
.  - ©). “ “ Jno. P. Risque to J. R. Magruder. 
62 Pl’fis’ Ex. D D. Deed from Wm. H. Van Giesen to R. T. 


Haines. 
Pl’ffs’ Ex. E E. Deed from W. P. Sheppard to J. L. Hill. 
es ’ “ J. L. Hill to Wm. H. Van Giesen. 


And these deeds, to which defendants especially objected to as 
inadmissible upon the ground that they were not sufficiently au- 
thenticated as having been acknowledged before notaries public au- 
thorized to act as such, are as follows: 


PI’ffs’ Ex. Y. Jno. R. Magruder to H. D. Cook, Jr., as follows, to 
wit: 


This indenture, made the eleventh day of April, in the year one 
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thousand eight hundred and seventy-nine, between John R. Ma- 
gruder, of Leadville, Lake county, and the State of Colorado, party 
of the first part, and H. D. Cooke, Jr.,and John W. Carson, of the 
District of Columbia, parties of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of seven thousand dollars, lawful money of the United 
States of America, to him in hand paid by the said parties of the 
second part, at or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, has remised, 
released, and quitclaimed, and by these presents does remise, release, 
and quitclaim, unto thesaid parties of thesecond part and to their heirs 
and assigns forever all the following-described mineral lodes or veins, 


- 


mining, and other claims located in the State of Colorado, to wit: An 
undivided one-sixteenth (4) interest in the “Great Monarch” lode, lo- 
cated by John 8S. Boon and George H. Boon July 17th, 1878, recorded 
October 15th, 1878,in Book eleven (11), page 354; an undivided 
63 one-sixteenth (,/;) interest in the ** Little Charm ” lode, located 
by Alexander Hogue and N. C. Creed July 17th, 1878, and 
recorded October 15th, 1878, in Book eleven (11), page 354; an un- 
divided one-sixteenth (,-) interest in the “ New Discovery ” lode, 
located by William Shepard and Jesse W. Davis October 15th, 1878, 
and recorded December 3lst, 1878, in Book eleven (11), page 590 ; 
an undivided one-sixteenth (,';) interest in the “Chloride” lode, 
located by William P. Sheppard August 23, 1878, and recorded 
November 18th, 1878, in Book eleven (11), page 437; an undivided 
one-sixteenth (,\;) interest in the “ Little Hattie” lode, located by 
William P. Shepard and Joseph Dolby September 18th, 1878, and 
recorded November 25th, 1878, in Book eleven (11), page 162; an 
undivided one-sixteenth (.4,) interest in the “Safety” lode, located 
by John R. Magruder October 26th, 1878, and recorded December 
dist, 1878, in Book eleven (11) of records of Lake county; an un- 
divided three sixty-fourths (,3;) interest in the “ Iron. Ram” lode, 
located by Joseph Dolby, R. C. Hutehinson, and Jesse W. Davis 
August 22d, 1878, and recorded November 18th, 1878, in Book 
eleven (11), page 458; an undivided one thirty-second (,4;) interest 
in the ‘a Paymaster 4 lode, located by William P. Shepherd Aug-st 
28th, 1878, and recorded in Book eleven (11), page 461, November 
25th, 1878; an undivided one thirty-second (,/;) interest in the 
“ Little Wonder” lode, located by Jesse W. Davis, Joseph Dolby, 
John Brien, and Peter Caneth September 9th, 1878, and recorded 
December 30th, 1878, in Book eleven (11), page 574; an undivided 
one forty-eighth ( }) interest in the “ Ben. Bolt” lode, located 
64 by Thos. M. Boon, William P. Shepherd, and Thomas Max- 
well July 31st, 1878, and recorded October 15th, 1878, in 
Book eleven (11), page 356; all lving, being, and situate in the 
Monarch mining district, and county of Lake and State of Colorado, 
and recorded upon the records of said county, in the books and 
upon the pages above named; also an undivided one-sixteenth (,';) 
interest in and to a certain “ mill site” and “ water right” claimed 
and located by Jesse W. Davis, and by him conveyed to Wm. H. 
Van Giesen, by deed, October 22d, 1878, said deed being recorded 
O— 32 


Se aaiteactinties' 
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October 29th, 1878, in Book : }, page 105, to which reference is hereby 
made for a more full and particular description, said “ mill site 
and “ water right ” —e and lying in the Monarch mining district 
and county of Lake and State of Colorado, together with all and 
singul: ar the tenements, reditaments, and ap purtenances thereunto 
be longing or in anywise appe rtaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits thereof ; 
and also all the estate, right, title, interest in the above-mentioned 
interests, property, possession, claim, and demand whatsoever, as 
well in law as in equity, of the said party of the first part of, in, or 
to the above-described pre mises and every part and parcel thereof, 
and eve ry part an L pa Ce thereof, with the appurtenances: | 
To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
parti es Ol the se cond part, and unto their re it's — asslons forever. 
, In witness whereof the said party of the first part has 
65 hereunto set his hand and seal the rd ie year first above 
written. 
JOHN R. MAGRUDER. [sea t.] 
Sealed and delivered in the pre sence Cy) fenen 
JOHN P. RISQUE, 
T. F. CONWAY. 


District OF COLUMBIA ) 
County ot Washington, } 


On this twelfth day of April, in the year one thousand eight hun- 
dred and seventy-n ine, "2 personally came John R Magruder, 
who is person: ally > known to be the individual described 1 In and who 
executed the fore wolng instrument, and acknowledged that he exe- 
cuted the same as his lees act and deed 

W itne SS my hand and notarial! seal the day and year afor said. 

| NOTARIAL SEAL. | N. CAL L AN. 
) Public. 
District oF CoLUMBIA, 88: 


Clerk’s Office of the District of Columbia. 


I, R. J. Meigs, clerk of the suid court, do hi reby certify that 
Callan, Ksq., whose name 1s S| ubs Se ribs ad t the certincate of the proof 
of acknowledgment of the annexed instrument and thereon written, 
was at the time of taking such proof or acknowledgment a notary 
public in and for the said District, dwelling therein, commissioned, 
sworn, and duly authorized to take the same: and, further, that ] 
am well acquainted with the handwriting of said N. Callan and 
verily believe that the signature LO the said certi ificate of proof or 
acknowledgment Is genuine, and the said instrument is executed 

and acknowledged according to the laws of this District. 
66 [n testimony whereof I have hereunto set my name and 
affixed the seal of said court this 16th day of April, A. D. 


1879. 
[ SEAL. | .. J. MEIGS, Clerk 
By M. A. CLANCY, 
Assistant Clerk. 


’ 
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3 p.m., August 16th, 1879. | 


Leonhardy, recorder 


Van 


). 


Giesen to Hendricks—is in 


This indenture, made the fourth day of February, in the year of 
—_ one thousand eight hundred and seventy-nine, between 


tt 
Willa 


' } 
‘ewan 


) H. 


{ , 


Van Griesen, of the ( 


f the first part, and I 


‘ounty of Rio Grande and State of 


larmon W. Hendricks, of the city 


and county of New York and State of New York, party of the sec- 
ond part, witnesseth : 

That the said .party of the first part, for and in consideration of 
the sum of seven thousand five hundred dollars, lawful money of 
the United States of America, to him in hand paid by the party of 
the second seiih: tiie alien the ensealing and delivery of these 


presents, the receipt whereof is lv 


, 
reer. 
I — > 


icknowledgment, has remised, 


released, = me ap ny ani by these presents does remise, re- 
lease, and quitclaim, unto the said party of the second part and to 
his heirs ie we as am all the following-deseribed mineral 


lodes or veins, mining, and other 
lo, to wit: 


| 
‘a 


ial located in the State of ( ‘olo- 


rado 
An undivided one-eighth nterest in the “ Great Mon- 
67 arch” lode, located by John S. Boon and George H. Boon 
July 17th, 1878, recorded Oct. 15th, 1878, in Book 11, page 
04: the “ Little Charm ' lode, be iu ail undiyided one-elghth in- 
terest, located by penne snane one V. ©. Creed July 17th, 1878, 
and recordec Octo. 15th, 1878, in Book 11, page 354; an undivided 
ne ith (4) 1 nterest in the New Discover led: lactied by Wm. 
‘e) ii and Jesse W. Davis Oct l5th, 1878, and recorded 
\) 3ist, 1878, in Book 11, page 590; an undivided one-eighth (4) 
erest in the Chloride lode, located by Wim. P. Shepherd Aug- 
25d, 13878 and recorded Nov. 18th 1S75, in Bi Kk Ll, page 
wate undivided on elg ‘hth (4h) .] rest in the “ Little Hattie” 
lod located Wm. rs hephy rd and Joseph Dolby Sept. LSth, 
IS7S, and 1 d Nov. 25th, 1878,in Book 11 and page 402; an 
vided one-eighth atiedil in the “Safety” lode, located by Wil- 
m H. Van Giesen Oct. 26th, 1878, and recorded December 3lst, 
1878, in Book of Records of Lake county ; an un ivided three thirty- 
seconds -) in the ‘Tron Ram ” lode located by Jose p! {) Dolby , re. OC 
Llutehinson, an brag: + herein. 22,1878. and recorded Nov. 
LSth, 187 1 Book l, page 438 ; in undivided one-sixteenth (,',) 
nterest tyres -naaninn 8 ” lode, located by Wm. P. Shepherd Aug. 
98th. 1878. and recorded November 25th, 1878. in Book l, page 
i61: an undivided one-sixteenth (,,) interest in the “ Little Won- 
der” lode. located by Jesse W. Davis. Joseph Dolby, John Brien, 
and Peter Caneth September 9th, LS75, and recorded December SOth, 
1878. in Book 11, page 574: an undivided ee -)in- 
sonnet, Sail din leaohallll | -Thomas M. Boon, Wil- 
68 liam P. Shepherd, and Thomas Menuell July 3lst, 187 8, and 
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Lake, and recorded upon the records of said county in the books 
and upon the pages above named; also an undivided one-eighth 


4 _ me 


interest in and to a certain mill site and water right claimed and 
located by Jesse W. Davis, and by him conveyed to Wm. H. Van 
Giesen by deed Oct. 22d, 1878, said deed b ing Fe corded Oct. 29th, 
1878, in Book E, page 105, to which erence is hereby made for a 
more full and particular description, said mill site and water right 
lying and being in the Monarch mining district and county of Lake 
and State of Colorado: Log ther with all and singular the tenements, 
hereditaments and appurtenances thereunto belonging or 1n any- 
wise appertaining, and to the reversion and reversions, remaindet 
and remainders, rents, issues, and profits thereof, and also all the 
estate, right, title, interest in the said property, possession, claim, and 
demand whatsoever, as well in law as in equity, of the said party of 
the first part of, in, or to the above-described premises and every 
part and parcel thereof, with the app irtenances: to ' ive and LO hold 
all and singular the above mentioned and described premises, to- 
gether with the appurtenancs s, unto the said party ol the second 
part, his heirs and assigns, forever. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and vear first above written. 
WILLIAM H. VAN GIESEN, [seat.| 
By JAMES L. HILL, His Attorney-in- Fact. 


Sealed and delivered in the presence of— 


WM. H. BARNARD. 


69 STATE OF New YoOrK. 
City and County of New York, § 


On this fourth day of Febru ry, in the year one thousand eight 
hundred and seventy-nine, before me personally came James L. Hill, 
attorney-in-fact for William H. Van Gi sen, to m 
individual described in and who executed the foregoing instrument, 
and personally acknowledged that he executed the same. 

| NOTARIAL SEAL. | LT. F. HASCALL, (61) 


‘ 
Notary Pul we AS ae 


known to be the 


STATE oF New YORK. 
City and County of New York,-{ 


eo 


I, Henry A. Gumbleton, clerk of the city and county of New York, 
and also clerk of the supreme court for the said eity and county, the 
same being a court of record, do hereby — that T. F. Hascall, whose 
name is subscribed to the certificate of the roof or acknowledg- 
ment of the annexed instrument of writing and thereon written, 
was at the time of taking such proof and acknowledgment a notary 
public in and for the city and county of New York, dwelling in the 
said city, commissioned and sworn and duly authorized to take the 
same; and further that I am wel! acquaint d with the handwriting of 
such notary and verily believe that the signature to the said certifi- 
cate of proof or acknowledgment is genuine. 


_— 
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| further certify that said instrument is executed and acknowl- 
edged according to the law of the State of New York. 
In testimony whereof I have hereunto set my hand and 
70 atiixed the sea] of the said court and county the 4th day of 
Feb., 1879. 3 


[SEAL. ] HENRY A. GUMBLETON, Clerk. 


a ) 1 99,7 - 2. ee 1 
endorsed: Recorded Feb. 22d, 1879, at 5 o’clock p.m. C. Shaul, 


recorder. 


STATE OF COLORADO. | 
County of ¢ haffee, } 

1 and for said 
county. in tbe State aforesaid. do hereby certifv that the within and 
foregoing is a true and correct copy of a deed, Wm. H. Van Giesen 
to Harmon W. Hendricks. as the same appears of reeord In my 


a ‘ : ‘ 


5 


I, James H. Johnston, county clerk and recorder i: 


othce. 
[SEAL. ] JAMES H. JOHNSTON, 
Vel Recorder. 


By FUCO A. SOOP. Deputy. 


And Plaintiifs’ Ex. “A A”—deed, Van Giesen to Boyd, Jr.—is in 
words and figures following: 


Minina Di 
W. H. Van Giesen to J. Seott Bovd, Jr. 


This indenture, made this third day of February, in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
William H. Van Giesen, of the county of Rio Grande and State of 
Colorado, party of the first part, and J. Scott Bovd, Jr., of the county 
of Lake and State of Colorado. party OF the second part, witnesseth : 

That the said party of the first part, for and in consideration 
of the sum of three thousand seven hundred and fifty dollars, 

lawful money of the United States of America, to him in 
7] hand paid by the said party of the second part, the receipt 

whereof is hereby acknowledged, has granted, bargained, 
sold, remised, released, and forever quitclaimed, and by these pres- 
ents does grant, bargain, sell, remise, release, and forever quitclaim, 
unto the said party of the second part and to his heirs and assigns 
the following mineral lodes or veins and other claims, to wit: The 
“Great Monarch” lode, located July l7th, 1878, by John S. Boon 
and George H. Boon, recorded Wel loth, LS75, in Book ll, page 
304, an undivided one-sixteenth (,4,) interest; one undivided one- 
sixteenth (4) interest in the “ Little Charm ” lode, located by Alex- 
ander Hogue and V. C. Creed July 17, L878, recorded Oct. 15th, 
1878, in Book 11, page 354; one undivided one-sixteenth (,/¢) in- 
terest in the “ New Discovery ” lode, located — Wm. Shepherd and 
Jesse W. Davis Oct. 15th, 1878, recorded Dee. 31st, 1878, in Book 
11, page 590; one undivided one-sixteenth (;) interest in the 
“Chloride” lode, located by Wm. P. Shepherd Aug-st 23d, 1878, re- 
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corded Nov. 18th, 1878, in Book 7 Page vo § one undivided one- 
sixteenth (| i ) Ini Crest in pro ‘ia Hi: att , lode. located by W il- 
ham P. Shi phe rd and Jos sep Doll DY “Sep! 18th, LS75, recorded Nov 
25th, 1878, in Book 1], sie 462: one undivided one-sixteenth | Js) 
n the “Safety ” lode, located by W. H. Van Geisen Oct. 
26th, 1875, recorded Dee. 3lst, 1878: an undivided three sixty- 
fourths laa) interest in the “Iron Ram” lode, located August 
22,1878, by J. Dolby, R. C. Hutchinson, and Jesse W. Davis, and 
recorded Nov. 18th, 1878; an undivided one thirty-second (44) in- 
terest 1n the “ Little Wonder” lode, located Sept. 9th, LS7S5, by a. 
W. Davis, J. Dolby, d. et n, and P. Caneth, and recorded 

72 Dec. 30, 1878; an undivided one thirty-second (,1,) interest 
the “ Paymaster” lode, located Aug. 28, 1878, by William 

P. Shepherd, and rec yrded Nov. Zoth. 1S78, in Book ll, page LOL: ali 
undivide d one forty-elghth | ‘ in the Ben. Bolt lode, located July 
, 1878, by T. M. Boon, Wm. P. Shepherd, and Thomas Maxwell, 
recorded Oct. 15th, 1878, in Book 11, page 356, all of the above 
lodes being in Lake county and in the Monarch mining district 
and recorded upon the records of said county; also +, int. ina 
certain mill right and water privilege mentioned and described in 
Jesse W. Davis’ deed to me, recorded October bg 1875, in Book ¥ 
page LOD, the [ron Ram lode bel lng oes ) 1 Book ae page 438. 
and Little Wonder recorded in Book 11, actin 074; together with 
all the dips, spurs, and angles, and also all the metals, ores, gold 
and silver bearing quarta Fock, and earth therein, and all the rights, 
privileges, and franchises thereto incident, appendant, and appur- 
tenant or therewith usually hal and enjoyed; and also all and 
singular the teneme nts, hereditaments, and appurtenances thereto 
belonging or in anywise appertaining, and the rents, issues, and 
profits thereof; and also all the estate, right, title, interest, property, 
possession,‘ claim, and demand whatsoever, as well in law as in 
equity, of the said party of the first part of, in, and to the said 
premises and every part and parcel thereof, with the appurtenances; 
to have and to hold all and singular the said premises, together 
with the appurtenances and privileges thereto incident, unto the 
said party of the second part, his heirs and assigns forever, the 
whole of the above mining property lying and being in the State 


Poem 


of U olor: ado. 
73 In witness whereof the said party of the first part has here- 
unto set his hand and seal the day and year first above 
written. 
WILLIAM H. VAN GEISON, [seat.] 
By JAMES L. HILL, His Attorney-in-Fact. 


Signed, sealed, and delivered in presence of— 
E. R. Mc ARTY. 
StaTE, County, AND City oF New York, ss 


I, E. R. McCarty, a notary public in and for said county, in the 
city of N. Y. aforesaid, do hereby certify that Jas. L. Hill, attorney- 
in-fact for William H. Van Gieson, personally known to me as the 


O¢ 
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person whose name is subseribed to the within or preced! ng deed, 
appeared before tne this day in person and acknowledged that that 
he signed, sealed, and delivered the said instrument of writing as 
his free and voluntary act for the uses and purposes therein set forth ; 
and the said wife of the said ——, havin ig been by me exam- 
ined separate and apart and out of hearing of her husband, and 
the contents and meaning of the said instrument of writing having 
been by me made known and fully explained to her, she acknowl- 
edged that she had freely and vol unt irily executed the same and 
relinquished her dower to the lands and tenements therein men- 
tioned without compulsion of her h isband, and that she does not 

ish to retract the same. 

Given under my hand and my seal this 3d day of February, A. D. 
1879. 


KE. R. McCARTY (No. 58), 
Notary Public MT and ror City iL County of Ne tv York. 


Endorsed: Recorded February 22, A. D. 1879,at lla.m. E. 
Shaul, recorder. 


74 STATE OF COLORADO, | 
County of Chattee, ) 


» SS 


[, James H. Johnston, county clerk and pig in and for said 
county, in the Stat : aforesaid, do hereby ce rtif r Ul hat the within and 
foregoing Is a true and correct copy of a d oy Wm. H. Van Geison 
to J. Seott Boyd, Jr., as the same appears of record in my office. 

Witness my hand and official seal this 9th day of May, A. D. 1882. 
SEAL. | JAMES H. JOHNSTON, 

Clerk and Recorder 


By KINO A. ~ ( OP. Deputy. 


And Plaintiffs’ Ex. “D. D.”—deed, Van Geison to Magruder—is 
in words and figures weghaget 


This indenture, made the fifteenth day of February, in the year 
one thousand eight hundred soe seventy-nine, between William H. 
Van Geison, of the county of Rio Grande and State of Colorado, 
party of the first part, and John R. M: igruder, of Lake county, Colo- 
rado, party of the second part, witnesseth: ‘That the said party of the 
rs t part for and in consideration of the sum of fifteen thousand dol- 
a lawful money of the United States of America, to him in hand 
paid l by the said part y of the second part, at or before theensealing and 
delivery of these presents, the receipt whereof 1s hereby acknowledged, 
has remised, released, and quitclaimed, and by these presents does 
remise, relfease, and quitclaim, unto the said party of the second 
part and to his heirs and assigns forever all the following-de- 

scribed mineral lodes or veins, mining and other claims, 
(oO located in the State of ulerade. to wit: An undivided one- 
fourth (4 ) interest in the “ Great Monarch” lode, — by J. a 
Boon and George H. Boon July oz. 1S78, recorded Oct. 15th, 187 5, 
in Book 11, page 354; the “ Little Charm” lode, being an undi- 


; 


ee 
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vided one-fourth (4) interest, located by Alexander Hogue and N.C. 
Creed July 17th, 1878,and recorded October 15th, 1878, in Book 11, 
page 304; an undivided one-fourth (}) interest in the “ New Discovery ” 
lode, located by Wm.Shepherd and Jesse W. Davis Oct. 15th, 1878, and 
recorded Dec. 3lst, 1878, (and recorded) in Book 11, page 090; an un- 
divided one-fourth ( )interest in the“ Chloride” lode, located — Wm. 
P. Shepherd Aug’st 23d, 1878,and recorded Nov. 18, 1878, in Book 11, 
page 457; an undivided one-fourth (4) interest in the “ Little Hattie” 
lode, located by Wm. P. Shepherd and Joseph Dolby Sept. 18, 1878, and 
recorded Nov. 25th, 1878, in Book 11, page 462; an undivided one- 
fourth (4) interest in the “Safety” lode, located by Wm. H. Van Geison 
October 26,1878, and recorded Dee. 31st, 1878, in Book of Records of 
Lake county; an undivided three-sixteenths (,°;) in the “Iron 
Ram” lode, located by Joseph Dolby, R. C. Hutchinson, and Jesse 
W. Davis Aug. yA 1S78, and recorded Nov. LS, L875, In) Book | g page 
438; an undivided one-eighth (4) interest in the “ Paymaster” lode, 
located by Wm. P. Shepherd Aug. 28, 1878, and recorded Nov. 25, 
1878, in Book 11, page 461; an undivided one-eighth (4) interest in 
the “ Little Wonder” lode, located by Jesse W. Davis, Joseph Dolby, 
Jobn Brien, and Peter Caruth Sept. 9, 1878, and recorded Dec. 30, 
1878, in Book 11, page 574; an undivided one-twelfth interest | 5) 

interest in the “ Ben. Bolt” lode, located by ‘Thomas M. Boon, 
76 William P. Shepherd, and Thomas -Maxwell July 31, 1878, 

and recorded Oct. 15th, 1878, in Book 11, page 306, all lying, 
being, and situate in the Monarch mining district and county of 
Lake and recorded upon the records of said county in the books and 
upon the pages above named; also an undivided one-fourth (4) in- 
terest in and to acertain mill site and water right claimed and 
located by Jesse W. Davis and by him conveyed to Wm. H. Van 
Gieson by deed Oct. 22d, 1878, said deed being recorded Oct. 29th, 
1878, in Book 3, page 105, to which reference is hereby made for a 
more full and particular description, said mill site and water right 
lying and being in the Monarch mining district and county of Lake 
and State of Colorado, together with all and singular the tenements, 
hereditaments, and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof; and also ali the 
estate, right, title, — interest in said property, possession, claim, and 
demand whatsoever, as well in law as in equity, of the said party 
of the first part of, in, or to the above-described premises and every 
part and parcel thereof, with the appurtenances : 

To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of the second part, his heirs and assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

° WILLIAM H. VAN GIESON, 
By his attorney-in-fact, JAS. L. HILL. 


Sealed and delivered in presence of— 


E. R. McCARTY. 
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77 STATE OF New YORK, ¥ 
City of New York, County of New York, § 


On the fifteenth day of February, in the year one thousand eight 
hundred and seventy-nine, before me personally came Jas. L. Hill, 
attorney-in-fact for Wm. H. Van Gieson, to me known to be the in- 
dividual described in and who executed the foregoing instrument, 
and that he acknowledged that he executed the same for purposes 
therein mentioned. 

[NOTARIAL SEAL. | E. R. McCARTY, 
Notary Public Mn and for City & County of N. 7; 


STATE OF New YORK, ae 
City and County of Ne wD York. } Te 


[, Henry A. Gumbleton, clerk of the city and county of New 
York, and also clerk of the supreme court for the said city and 
county, the same being a court of record, do hereby certify that E. 
RK. McCarty, whose name is subscribed to the certificate of the proof 
or acknowledgment of the annexed instrument and thereon written, 
was at the time of taking such proof and acknowledgment a notary 
public in and for the city and county of New York dwelling in the 
said city, commissioned and sworn and duly authorized to take the 
same; and, further, that | am well acquainted with the handwrit- 
ing of such notary and verily believe that the signature to the said 
certificate of proof or acknowledgment is genuine; | further certify 
that said instrument is executed and acknowledged according tothe 
law of the State of New York. 

[In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 5th day of M’ch, L879. 


| NEW YORK SEAL. | HENRY A. GUMBLETON, Clerk. 


15 Reeorded March 25th. 1879. at 11.45 o’clock a. m. 


GEO. LEONHARDY, Recorder. 


STATE OF COLORADO, } 
County of Chaties . ) 


- 88° 


I. James H. Johnston, county clerk and recorder in and for said 
county,in the State aforesaid, do hereby certify that the within and 
foregoing is a true and correct COpy of a deed, Wm. H. Van Gieson 
to John R. Magruder, as the same appears of record in my office. 

Witness my hand and official seal this 9th day of May, A. D. 
1882. : , 

[ SEAL. | JAMES H. JOHNSTON, 
| Che rk and Record r, 
By FINO A. SOOP, 
Deputy Recorder. 


And Plaintiffs’ Ex. “ E E”—deed, Magruder to Cooke, Jr.—is in 
words and figures following: 


56—392 
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Ourtclavm Deed. 


John R, Magruder to H. D. Cooke, Jr., et al. 


This indenture, made the eleventh day of April, in the year one 
thousand eight hundred and seventy-nine, between John R. Ma- 
gruder, of Leadville, Lake county, and the State of Colorado, party 
of the first part, and H. D. ‘ ‘ooke, Jr.. and John W. Carson, of the 
District of Columbia, parties of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of seven thousand dollars, lawful money of the United 
States of America, to him in hand paid by the said parties of the 

second part, at or before the en sealing and delivery of these 
79 presents, the receipt whereof 1s hereby acknowledged, has 


+ 
. 
i 


remised, released, and quitclaimed, and by these presents does 
remise, release, and quitclaim, unto the said parties of the second part 
and to their heirs and assigns forever all the following-described 
mineral lodes or veins, mining, and other claims located in the State 
of Colorado,to wit: An undivided one-sixteenth (,4-) interest in the 
“Great Monarch” lode, located by John 8. ee S. Boon 
July 17th, 1878, recorded Oct. 15th, 1875, 1 in Book eleven (11), page 
354; an undivided one-sixteenth (,',) caeaae in the Little Charm 
lode, located by Alexander Hogue and N.C. Creed July 17th, 1878,and 
recorded October 15th, 1878, in Book eleven (11). page 354; ali Uull- 
divided one-sixteenth (,/,) interest in the New Discovery lode, 
located by William Shepherd and Jesse W. Davis October 15th, 1878, 
and recorded December 3lst, 1878, in Book eleven (11), page ov ; 
an undivided one-sixteenth (15) interest in the Chloride lode 
located by William P. Shepherd August 25, 1878, and recorded 
November 18th, 1878, in Book eleven (11), page 487; an undivided 
one-sixteenth (;';) interest iu the Little Hattie lode, located by 
William P. Shepherd and Joseph Dolby September 18th, 1878, and 
recorded November 25th, 1875, in Book eleven (11), page 462; an 
undivided one-sixteenth (7; ) interest in the Safety lode, located 
by John R. Magruder October ’26th, 1878, and recorded December 
dist, 1878, in Book eleven (11) of records of Lake county; an un- 
divided three sixty-fourths (,°,) interest in the Iron Ram lode 
located by Joseph Dolby, R. C. Hutchinson, and Jesse W. Davis 

August 22d, 1878, and recorded November 18th, 1875, in* Book 
80 eleven (11), page 438; an undivided one thirty-second (1) In- 

terest in the Pay master lode, located by William P. Shep herd 
August 28th, 1878,and recorded in Book eleven (11 ), page 461, Novem- 
ber 25th, 1878; an undivided one thirty-second (,);) interest in the 
Little Wonder lode, located by Jesse W. Davis, Joseph Dolby, 
John Brien, and Peter Caneth September 9th, 1878, and recorded 
December 30th, 1878, in Book eleven (11), page 574; an undivided 
one forty-eighth (,);,) interest in the Ben. Bolt lode, located 
by Thomas M. Boon, William P. Shepherd, and Thomas Max- 
well July 3lst, 1878, and recorded October 15th, 1878, in Buok 
eleven (11), page 356; all Iving, being, and situate in the 
Monarch mining district and county of Lake and State of Colorado, 
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and recorded upon the records of said county in the books and 
upon the pages above named: also an undivided one-sixteenth (5) 
interest in and to a certain mill site and water right claimed 
and located by Jesse W. Davis, and by him conveyed to Wm. H. 


Van Giesen, by deéd, October 22d, 1878, said deed being recorded 


cnet ae 


’ 


October 29th, 1878, in Book 3, page 105, to which reference is hereby 
made for a more full and particular description, said mill site 
and water right being and lying in the Monarch mining district 

id county of Lake and State of Colorado, together with all and 
singular the t tenement s, he reditaments, and oe thereunto 
by longing or in any wise appertaining, at the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits thereof; 
and also all the estate, right, title, interest in the above-mentioned 


interests, property, possession, claim, and demand whatsoever, as 
well in law as in equity, of the said party of the first part of, 
S] In, or to the above-described premises and every part and 
pare e th reof, with the appurtenances; to have and to hold 
all and singular the above mentioned and described premises, to- 
pre ther her the app urte nances, unto the said parties ol the second 
part Ali unto their, elrs and asslons rrever. 


In witness wii tent} he said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


JOHN R. MAGRUDER. [seat] 


ioned, sealed, and delivered in the presence of— 


T. F. CONWAY. 


District oF CoLuMBIA., 


County of Wash ington, | Ss 
On this twelfth ee in the year one thousand eight hun- 
dred and seventy-nine, before me personally « came Jolin R. Magruder, 
who is personally “ouch to be the individual described in and who 
executed se foreneion instrument, and acknowledged that he exe- 
cuted the same as his free act — deed. 
Witness my hand and notarial seal the day and year aforesaid. 
| NOTARIAL SEAL. | N. CALLAN, 
Notary Publie. 
DistrRicT OF COLUMBIA, 8 
Clerk’s Office of the District of Columbia. 
| R.J. Meigs, clerk of the suid cour rt, do here by certify that N. 
Callan, Esq., whose name is scape to the certificate of the proof 
or acknowledgment of shcsoned inctremnanband hasan 
was at the time of taking such proof or acknowledgment a notary 
public in and for the said District, dwelling therein, comumis- 
$2 sioned, sworn, and duly authorized to take the same; and, 
further, that Iam well acquainted with the handwriting of 
said N.C. Callan and verily believe that the signature to the said 
certificate of proof or acknowledgment is genuine, and the sald 
instrument is executed and acknowledged according to the laws of 
this District. 


i} 
: 
} 
44 
be 
i 
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In testimony whereof I have hereunto set my name and affixed 
the seal of said court this 16th day of April, A. D. 1879. 
[ SEAL. | R. J. MEIGS, Clerk, 
By M. A. CLANCEY, 
Assistant Clerk. 


Endorsed: Recorded August 16, 1879, at 3 p. m. Geo. Leon- 
g | 
hardy, recorder, by F. B. Woodhouse, deputy. 


STATE OF COLORADO, } 
’ fe ’ +* r SS M 
County of ¢ haffee, j 


I, James H. Johnston, county clerk and recorder in and for said 
county, in the State aforesaid, do hereby certify that the within and 
foregoing is a true and correct copy of a deed, John R. Magruder to 
H. D. Cook, Jr., and John W. Carson, as the samme appears of record 
in my office. 

Witness my hand and official seal this 9th day of May, A. D. 1882. 

[ SEAL. | JAMES H. JOHNSTON, 
Ol rk and Records ve 
By FINO A. SOC _#¢ Deputy. 


And Plaintiffs Ex. “F. F.’—deed, Van Giesen to Haynes—is in 
words and figures following: 


83 Ouitclavm Deed. 
William H. Van Giesen to Richard T. Haines. 


This indenture, made the tenth day of February, in the vear one 
thousand eight hundred and seventy-nine, between William H. Van 
Giesen, of the county of Rio Grande and State of Colorado, party 
of the first part, and Richard T. Haines, of the city, county and 
State of New York, party of the second part, witnesseth: That the 
said party of the first part, for and in consideration of the sum of 
three thousand seven hundred and fifty dollars, lawful money of the 
United States of America, to him in hand paid by the said party of 
the second part, at or before the ensealing of these presents, the 
receipt whereof is hereby acknowledged, has remised, released, and 
quitclaimed, and by these presents doth remiise, release, and quit- 
claim, unto the said party of the second part and to his heirs and 
assigns forever all the following-described mineral lodes or veins, 
mining, and other claims located in the State of Colorado, to wit: 
An wndivided one-sixteenth interest in the Great Monarch lode, 
located by John 8. Boon and George H. Boon July 17, 1878, recorded 
October 15th, 1878, in Book eleven, page 354; also an undiyided 
one-sixteenth interest in the Little Charm lode, located by Alexander 
Hogue and N. C. Creed July 13th, 1878, and recorded October 15th, 
1878,in Book 11, page 354; also an undivided one-sixteenth interest 
in the New Discovery lode, located by William Shepherd and Jesse 
W. Davis October 15th, 1878, and recorded December 31st, 1878, 
in Book 11, page 590; also an undivided one-sixteenth inter- 


seeamens 
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84 est in the Chloride lode, located by William P. Shepherd Au- 
gust 235d, 1878, and recorded November —,1878, in Book 11, 
page 437; also an undivided one-sixteenth in the Little Hattie lode, 
located by William P. Shepherd and Joseph Dolby Septem ber 18th, 
1878, and recorded November 25th, 1578, in Book 11 and page 462; 
also an undivided one-sixteenth interest in the Safety lode, located 
by William H. Van Giesen Oct. 26th, 1878, and recorded Decem- 
ber oist, L873. in Book of Records of Lake county ; also an undivided 
three sixty-fourths interest in the lron Ram lode, located by Joseph 
Dolby, R. C. Hutchinson, and Jesse W. Davis Aug. 23d, 1878, and 
recorded Nov. 18th 1878, in Book 11, page 438; also an undivided 
one thirty-second interest in the Paymaster lode, located by William 
P. Sheppard Aug. 28th, 1878, and recorded Nov. 25th, 1878, in Book 
11, page 461; also an undivided one thirty-second interest — the 
Little Wonder lode, located by Jesse W. Davis, Joseph Dolby, John 
Brien, and Peter Caneth Sept. 9th, 1878, and recorded Dec. 11th, 
1878, in Book 11, page 574; also an undivided one forty-eighth in- 
terest in the Ben. Bolt lode, located by Thomas M. Boon, William P. 
Sheppard, and Thomas Maxwell July 31, 1878, and recorded Oct. 
15th, 1878, in Book 11, page 356; all lying, being, and situate in 
the Monarch mining district, county of Lake, and recorded upon 
the records of said county in the books and upon the pages above 
named; also an undivided one-sixteenth interest in and to a cer- 
tain mill site and water right claimed and located by Jesse W. Davis, 
and by him conveyed to William H. Van Giesen by deed Oct. 22d, 
1878, said deed being recorded Oct. 29th, 1878, in Book E, page 
105, to which reference is hereby made for a more full and particu- 
lar description, said mill site and water right lying and being 
85 in the Monarch mining district and county of Lake and State 
of Colorado; together with all and singular the tenements, 
hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion and reversions, remainder 
and remainders, rents, issues, and profits thereof, and also all the 
estate, right, title, interest in the said property, possession, claim, and 
demand whatsoever, as well in law as in equity, of the said party of 
the first part of, in, or to the above-described premises and every 
part and parcel thereof, with the appurtenances ; to haveand to hold 
all and singular the above mentioned and described premises, to- 
gether with the appurtenances, unto the said party of the second 
part, his heirs and assigns, forever. 
[In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and vear first above written. 
WILLIAM H. VAN GIESEN, [seAt.] 
By JAMES L. HILL, His Attorney-in-Fact. 


Sealed and delivered in the presence— 


Ce oe nner 


The words one-sixteenth, on first page erase-, and the words one 
thirty-second inserted before execution, the same being in the 
thirtieth line of said page. 


T..F. HASCALL. 
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STATE OF New YorK., Bal 
City of New York, County of New York, j ~~’ 


On this eleventh day of February, in the year one thousand eight 
ene ne a ee James LL. Hill, 
known to me to be the attorney In-fact Willian ri. Van Griesen, 
the individual described in and who « aca ype Sas rhs 

by his attorney, and the sald James Ly. Hill iesatatend 
86 that he executed the Ssanie as the act and deed of the said 

William H. Van Giesen. 

a HASC ALL, (6] 
Votary Publa NV Co. 


STATE oF New York. 
City and oe of New York, | 


I, Henry - et ee eee York. 


and also clerk | the supreme court lor the said city and county, the 
same being a eae record, do hereby certify that T. F. Hascall, 


whose name is subscribed to th sertibaukact diet roof or acknowledg- 
ment of the annexed instrument of writing and thereon written, 
was at the time of taking such proof and acknowledgment a notary 
public in and for the city and county of New York, dwelling in the 
said city, commissioner and sworn and duly authorized to take the 
same: and, further, that J am well acquainted with the handwriting of 
such notary and verily believe that the signature to the said certifi- 
cate of proof or er its teen is genuine. 

[ further certify that said instrument is see ee coe 
edged according to the law of the State of New York. 


In testimony whereof I have hereunto set my seal and = 
the seal of the said court and county the 12th day of Feb., 1879 
[NEW YORK SEAL. | HENRY A. GUMBLETON, Clerk. 


Endorsed: Recorded February 22d, A. D. 1879, at ll a.m. E-. 
Shaul, recorder. 


STATE OF COLORADO. } 
County of Chaffee, } 


3 J anes H. Jol INSLO! 1, county clerk and recorder 1n = for said 


county, in the State aforesaid, do hereby certify bows er ithin and 
foregoing is a true and correct copy of a de ak H. Van 
87 Giesen to Richard ¥ Hay lies, as the same appears of record 


in my office. 
W itness my hand and official s( al this LOth day of May, A. 1). 


[ SEAL. | JAMES H. JOHNSTON, 
Clerk and Recorder, 
By FINO A. SOOP, 
Deputy 
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Plaintiffs’ Ex. Jos. B. Carr, Sec’y of State, Certif. of Magistracy of 
Theodore F. Hascall et al., as follows: 


The people of the State of New York, by the grace of God free and 
independent, to all to whom these presents shall come, Greet- 
ing: 

Know ve that we have nominated, constituted, and appointed, 
and by these presents do nominate, constitute, and appoint, James W. 
Ho y, William J. Harding, John Hewitt, J. Horner Hildreth, George 
H. Holt, Bernard Hess, Frederick Hess, Thi odore I’. Haseall, William 
J. Herron, J. Sterrick Henry, all of the = >of New York (for the 
term of two years ending March dU, 15354), to be notaries publie in 
and for the county of New York, hereby giving and granting unto 
them all and singular the powers and authorities to the said office 
by law belonging or appertaini to have and to hold the said 
office, together with the fees, vanes and advantages to the same 
belonging, for and during the time limited by the constitution and 
laws of our said State. 

[In testimony whereof we have caused these our letters to be 
made prert nt and the great seal of our said State to be hereunto 


88 Witness Lucius Robinson, Governor of our said State (with 

— nt of our senate), at our city of Albany, the twentieth 
day of February, in the year of our Lord one thousand eight hun- 
lred and seventy-seven. 

| DAVID C. ROBINSON, 
Private Secre tary. 
Attested by— 
EDGAR K. UPGAR, 


Di i}. Nercretary of State 
‘ oS 7 


The United States of America, State of New York, by Joseph B. 
Carr, secretary of state and custodian of the great seal thereof: 
This — {tO certify that have compared the preceding COpy of 
commission with the record thereof in this office, in Book number 
1d Or ( ommussions, Al pave LSS. and do certify the same to be a 

correct transcript therefrom and of the whole thereof. 
In testimony whereof the great seal of the State is hereby 


Witness my hand, at the city Ol Albany, the twenty-third day of 
August, in the year of our Lord one thousand eight hundred and 


JOSEPH B. CARR, 


ey CT'¢ lary fil State. 


i >} COLORADO. } 
fount ot f hatlee. j 


[, James H. Johnston, clerk and recorder in and for said county, 
in the State aforesaid, do hereby certully that the foregoing is a true 
pene — copy of notarial appointment of James W. Hoey, Wil- 
li . Harding, John Hewitt, J. Horner Hildreth, George H. Holt, 
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Bernard Hess, Frederick Hess, Theodore F. Hascall. William J. 
Heron, J. Herrick Henry, tiled for record in my office at 4.30 o’clock 
p. m., Nov. 14th, 1882. , 
89 Witness my hand and official seal this 15th day of Nov., 
A. D. 1882. 
| OFFICIAL SEAL. ] JAMES H. JOHNSTON, 
Clerk and Record ” 
By W.C. HATTON, 
Deputy Recorder 


iffs’ “Ex.” Certificate of R. J. Meigs, Clerk of the — 
the District of Columbia. as to Magi stracy of N. Cal- 


& 


preme Court of 
lan. as follows. to wit: 
District or COLUMBIA. 88: 
CLERK'S OFFICE OF THE SUPREME CouRT 
OF THE District oF COLUMBIA. 
[, R. J. Meigs, clerk of the said court, hereby certifv that N. 


Callan was a notary public for the District of Columbia on the 12th 
day of April, 1879. 
[SUPREME COURT SEAL. | R. J. MEIGS, 


‘7 } . } + ‘ . } . : . . . 
(le rhe of tlre SUPT Le { our O] tive Di trict oO} ( olumbia. 


STATE OF COLORADO. } 
County of Chaffee, } 3 


I, James H. Johnston, county clerk and recorder in and for said 
county, in sald State aforesaid, do hereby cerully that the foregoing 
is a true and correct copy of certificate filed in my office for 
record at 4.30 o'clock p. m., Nov | 

Witness my hand and official seal this 15th day of November, 
A. D. 1882. 

[OFFICIAL SEAL. | JAMES H. JOHNSTON, 
Clerk and Record: - 


By W.C. HATTON, Deputy. 


And Plaintiffs’ Ex. Ce cust of Sec’y of State of N. Y. as to Magis- } 
tracy of Edwin R. McCarty et al., in words and figures as follows, to 
wit: 

90 The peo} ple of the Sti Le of New York, | the Lf race of God 
free and "sa acoder ear to-all to whom the se presents shall 
come, Greeting: 

Know ye that we have nominated, constituted, and appointe d, and 
by these presents do nominate, constitute, and appoint, Thomas J. 
Macovey, Henry 8. Moore, Benjamin 8. Merritt, Robert t R. Morrison, 
Edwin R:- McCarty, Henry Maurer, George B. Morris, Max Moses, 
Joseph H. Meredith, Theodore I’. H. Meyer, all of the city - a 
York (for the term of two years ending March 30th, 1884), to be 
notaries public in and for the county of New York, hereby giving 
and granting unto them all and singular the powers and authorities 
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thee by law belonging or appertaining; to have and to 
hold the said office, together with the fees, profits, and advantages 
to the Sume De longing, for and d lring the time limited by the con- 
stitution and laws of our said Stat 


: : 


. " ) . ~ \ . ; - " + ] i] . oe - 
In testimony whereof we have caused these our letters to be made 
; | ; _ 


patent and the great seal of our said State to be hereunto affixed. 
Witness Lucius Robinson, Governor of our said State (with the 


consent of our senate), at our city of Albany, the fourteenth day of 
hebruary, in thejyear of our Lord one thousand eight hundred and 
seventy-elght. 
D. C. ROBINSON, 
Private Seer tary. 
Attested by— 
GEO. M¢ SS. 
Deputy Secretary of Stat 
United States of America, State of New York, by Joseph B. Carr, 
secretary of state and custodian of the great seal thereof: 
9] ‘This is LO certify that | have compared the preceding copy 
of commission with the record thereof in this office, in Book 
number 14 of commissions, at page 335, and I do hereby certify the 
same to be a correct transcript therefrom and the whole thereof. 
in testimony whereof the great seal of the State is hereunto af- 
fixed. 
Witness my hand, at the city of Albany, the twenty-third day of 
August, in the year of our Lord one thousand eight hundred and 


JOSEPH B. CARR, 
Secretary of State. 
STATE OF COLORADO, | 


' . , - 
( % ERAT of ¢ hLoirée. ; 
> >» , 


|, James H. Johnston, clerk and recorder in and for said county, 
in the State aforesaid, do hereby certify the within and foregoing is 
a true and correct copy of notarial appointment of Thomas J. Mas- 
covey, Henry 8S. Moore, Benjamin S. Merritt, Robert A. Morrison, 
Edwin R. McCarty, Henry Maurer, George B. Morris, Max Moses, 
Joseph H. Meredith, ‘Theodore I. Hi Mever, filed for record in Iny 
office at 4.30 o’clock p. M., Nov. 14th, A. D. 1882. 
Witness ny hand and official seal this 15th day of November, A. 
D. 1882. 
[ OFFICIAL SEAL. | JAMES H. JOHNSTON, 
Clerk and Recorder, 
By W.C. HATTON, Deputy. 


Tuomas Penrose, called and sworn on the part of the plaintiffs, 
testified as follows: 


‘ 


Direct examination by Mr. CAVENDER : 


} 


@. What is your full name, sir‘ 
A. Thomas Penrose. 
OD 


“2¢)%) 
Oe a 
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Q. Where do you live? 
A. Chaffee. 
92 (. What is your business? 
A. Mining, sir. 
Q. How long have you been a miner? 
A. Seventeen years. 
Q. Are you familiar with the Monarch mining district, in Chaffee 
county ¢ 
A. Yes, sir: a little. 
Q. How long have you been in that district 
A. | have been there for three years. 
Q@. Are you acquainted with the Paymaster lode? 
A. Yes, sir. 
Q. When did you become acquainted with that lode ? 
A. In 1S7Y. 
Q. In what way did you become acquainted with it in 1879, sir’ 
A. | used to work there 
. Who did you wo rk for, sir? 
A. I worked for Mr. Hill, and Mr. Greenleaf was foreman there. 
@. What work did you do ~vt in 1879, sir? 
A. I sunk a shaft, 
®. How far? 
A. I think we went down thirty-five feet. 
Q. You sunk in thirty. -five feet further, or thirty-five feet from 
the surface? 
Somewhere about there. 
You sunk it thirty-five feet ? 


‘2 


; 


OP a 


A. Yes, sir. 

Q. What kind of rock was this shaft sunk through, sir? 

A. Lime rock. 

Q. What was its condition as to being in place? 

A. The rock was in place. 

@. Was there any mineral show in that shaft; if so. what? 
- = es, sir. 


Q. What sort of mineral ? 
A. Galena and carbonates. 
Q. In what shape was this—scattered, or in the shape of a vein? 
A. In,the shape of a vein. 
Q. In a vein in rock in place? 
A. Yes, sir. 
Q. From your knowledge of that country, what would the galena 
carry { 
93 A. It carries lead. 
Q. Does the galena in that county generally carry silver ? 
A. Yes, sir; I think it does; I never had any assays made; | 
don’t know anything about it. 
: Q. What was the character of the rock in that shaft, sir, at a depth 
commencing about ten feet ? 
A. It was lime rock in the bottom when I started. 
@. When vou started ? 
A. Yes, sir. 
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Q. What was the depth of the shaft when you started ? 
A. It was ten or eleven feet; I can’t say exactly. 
(. When did you start, sir—in what month, if you remember? 
A. In June, 1879. 
(J. State whether any work was done previous to that time, that 
year, 
A. No, sir; there was nothing done. 


. What was the value of that shaft you sunk in 1879? 
A. — 
Cross-examination by Mr. SHARMAN: 
Q. What time in 1879 did you go to work there, Mr. Penrose ? 


c 
A. It was in June, 1879. 
). ‘That Is the first acquaintance you had with the claim, was it? 
A. Yes, 

(). Do ce know where that shaft is situated with reference tothe 
side lines, or either of them, on the claim ? 
\. No, sir; I don’t know anything about that. 


ee 


HoLprook, called and sworn on the part of plaintiffs, testi- 
fied as follows: 


Direct examination by Mr. CAVENDER: 


94 (). What is your full name? 
A. James John. 
\). W here do you reside ? 
Chattee. 
W hat is your business? 
A. Mining. 
(. How long have you been a miner? 
A. Off and on for about twenty-three years. 

Q. Are you familiar with the Monarch mining district in Chaffee 
county 
A. I have had over three years’ acquaintance with the district. 

Q. Do you know the Paymaster lode, claimed by Boyd and Haines 
and others, In that district ? 
A. Yes, sir; I have had charge of it for quite a time. 
Q. When were you first there, Mr. Holbrook? 
A. At the Paymaster lode 4 
(). Yes, sir. 
In the fall of 1879. 
Q. What did you find there, sir, in the shape of mineral, if any- 
thing? 
. I saw a deep shaft and a large pile of mineral all around it. 
Did you see any mineral in the shaft itself? 
r¢ I didn’t go down into the shaft itself at that time, but I saw 
clearly all down the sides, as far as I could see. 
Q. Are you an assayer, Mr. Holbrook ? 
A. Y es, sir. 
Q. Did you ever assay any mineral from that claim ? 
A. Yes, sir. 


Q. When? 


» Vv 
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A. I think late in the fall of—perhaps it might be quite in the 
winter of that year. 

@. 18707 

A. Yes, sir. 

Q. What did the mineral! contain, sir, in the shape of silver and 
lead ? 

A. Well, I didn’t assay it for lead, but I know it contained a good 
deal of lead, because it was free of galena ore, and it increased the 
button very heavily in lead, and it carried silver—about twenty 

ounces. 
95 It isadmitted by defendants’ counsel that there was silver- 
bearing mineral in the shaft late in the fall of 1879. 


JOHN HuLpert, called and sworn on the part of the plaintiffs, 
testified as follows: 

Direct examination by Mr. CAVENDER: 

@. Are you one of the plaintiffs in this case? 

A. Yes, sir. 

Q. Are you acquainted with J. Scott Boyd? 

A. Yes, sir. 

Q. Richard T. Haines, Judson Bent, John P. Risque, Alexander 
H. Rice, William Roberts, J. R. MeGruder, J. W. Borden, H. W. 
Hendricks, H. D. Cook, Jr., and Alexander McGruder? 

A. Yes, sir; | am acquainted with them all. 

Q@. Are they citizens of the United States? 

A. Yes, sir. 


Cross-examination by Mr. SHARMAN: 


©. How do you know? 

A. Call them off personally and I will tell you. 

And thereupon the plaintiffs rested their case and defendants’ 
counsel moved the court for a nonsuit herein, as per motion on file 
in this case, which is as follows: 

In the District Court of the Fourth Judicial District in and for the 
County of El Paso. 


J. Scott Boyp ef al., Plaintiffs. 


W. M. Quimpy et al., Defendants. 


Now come the defendants, W. M. Quimby and John S. Boon, f 
anda move the court for a nonsuit herein, for the reason that there . 
is no sufficient evidence to entitle the plaintiffs to recover. 
96 7 W. J. SHARMAN, with whom is 
J. L. WILLIAMS, 
Att’ ys for Def'ts Quimby & Boon. 
Which motion the court overruled, and to which ruling of the 
court the defendants, by their counsel, then and there duly excepted ; 
, ) 
| 


7 
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and thereupon the court, against the objection of the defendants, 
W. M. Quimby and J. 8S. Boon, to the sufficiency of the pleadings 
and proofs of plaintiffs, required the said defendants to produce 
evidence in defense and in support of their answer to complaint of 
plaintiffs; to which ruling of the court the said defendants then and 
there excepted at the time; ayd thereupon the defendants, to main- 
tain the issues herein on their behalf, gave in evidence as follows— 
that is to say: 


JoHN 8. Boon, called and sworn on the part of the defendants, 
testified as follows: 


Direct examination by Mr. SHarMAN: 


} 


Your name in full is John S. Boon ‘ 
Yes, sir. 


(). Are you acquainted with the plaintiffs and defendants in this 


A. I know the defendants and most all the plaintiffs. 

). You are one of the defendants, are you not? 

A. Yes, sir. 

). Are you acquainted with William Sheppard ? 

A. Yes, sir. 

). When did you first make his acquaintance? 

\. In the year 1874 or 1875. I wouldn’t be certain which. 
). Where? 

A. In Chaffee county. 

Q. Are you acquainted with a piece of property styled the Pay- 
master ¢ 

A. Yes, sir. 

Q. You may state whether you have knowledge of any 
97 connection of William Sheppard with that claim; and, if 
so, state fully the circumstances. 

A. William Sheppard came into the Monarch mining district in 
August, 1878, and he prospected around there and run around 
through the hills and couldn’t find any claim tosuit him or ground 
to find mineral on, and came to me and wanted to-—— 


Objected to by plaintiffs’ counsel because this is prior to the loca- 
tion of the Paymaster. 

Court: State what you know about the location of the Paymas- 
ter lode or the attempted location by Sheppard. 

A. I would have to go and tell this other to make the connection. 

Court: You needn’t explain anything before that at all. Do vou 
know of his attempted location of the Paymaster lode? 

A. About the first of September there was a location made on 
the hill and I heard of the new strike of mineral, and I went there 
and he was on the property that I had located and put in my broth- 
er’s name, T. M. Boon. 

Q. What property was that? 

A. That was ther-Ben. Bolt. 


Q. Well? 
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A. And I gave him notice—— 


Objected to by platatitts counsel because there is no controversy 
between the Ben. Bolt and the Paymaster. 


Court: Confine yourself, Mr. Witness, to what you know about 
his attem pt LO locate the Paymaster lode. Are these two lodes the 
same ? 

A. They’ were at the time he put the stake on it; the Ben. Bolt 
was the original claim and the Paymaster stake was on the Ben. 

Bolt ground. 
98 Court: Well, go ahead and just tell what you know about 
Sheppard’s locating the Paymaster lode. 

A. Well, about the first of September I went onto the hill, and 
there was a stake there called the Paymaster lode, with N. C. Creed 
and William Shep ypard’s name on, and I believe that is all I can sa 
I seen it there; that was about the first of Septem ber. 

Q. Was that or was it not on the Ben. Bolt ground? . 


Objected to by p oe iffs’ counsel, which objection the court over- 
ruled: to which ruli) 7 of the court the pli untiffs, by their counsel, 
then and there duly e del ited. 


A. Yes, si 

Q. Now, what did you see—a shaft there or just a stake? 

A. ‘There was a hole there between three and four feet deep—just 
about four feet on the upper side—four feet and a half. 

Q. That was where you saw this stake, was it? 

A. Yes, sir. 

Q. Did you see any other hole there at any other time? 

A. Five or six. 

(). Since or before, either ? 

A. I seen another hole there since, close by there. 

©. Well, on the claim that was sunk, or claimed to have been 
sunk by Sheppard ? 

A. No, sir. 


Q. That was what was called the original Paymaster shaft, was 


A. The discovery ; yes, sir. 

Q. And that, you say, was four or five feet deep? 

A. It wasn’t five on the upper side of it—four and a half, prob- 
ably; four or four and a half. 

Q. Now, describe what it was, the dimensions and every- 
99 thing about it, and how long it remained in that condition 
that you saw it first. 

A. Well, it is about four feet and a half wide and about six feet of 
a bottom, and about four feet and a half high at that time—when 
Sheppard was there. 

Q. Now, was there any other shaft sunk by: Sheppard as a dis- 
we, shaft’ ? 

A. No, sir. 

Q. T hat was the one upon which the location was claimed to have 
been made, was it? 


A. Yes, sir. 
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Q. When did you last see that, Mr. Boon—this particular shaft? 

A. It was about the first of November that I seen that part of the 
work that Sheppard done. 
Q. What year? 

A. 1878. 

(. That was about the first of November? 

A. Yes, sir; | wouldn’t be certain about the first day of Novem- 
ber—the latter part of ( letober: it was October or November. 

(J. And the dimensions of that shaft, as you have described, were 
as they existed Ol) the hirst of November 

A. Yes, sir. I wouldn’t be positive about the first of November; 
the latter part of October or the first of November; he had it in his 


*) 


location certificate 
Q. Did Sheppard do any more work on that shaft? 
A. I never seen him do any work on it. 
Q. If he had you would have known it at the time? 
A. | would have known if I was there. 
). Were you there so you could tell? 
A. Yes 
Q. When - | you see any one working on that shaft? 
A. Well, I didn’t see any working upon it; but then, along 
100 . in December, I went up onto the hill, and there had been 
some more work done on it; it might have been in the latter 
part of November; there had been some more work done on it—a 
couple of feet more work done on it. 
(). How much? 
‘lwo feet probably. 
(). ‘Two feet? 


4 

A. y es, sir. 

~ That was in December or the last of November you think? 

A ' i OS, sir. 

Q. I will ask you to state if you saw any stakes there—boundary 


stakes of the Paymaster ? 

A. Not until after the first of November. 

Q. Not — after the first of November’ 

A. No, S] 
). How home prior to the first of November had you been there? 
A. I had been there among the first men in the camp, from the 
h to the 18th of July. 
). You never saw any stakes there until the first of November? 
A. No, sir; | did not. 
Q. State how near to the side lines of the Paymaster was this dis- 


covery shaft, so called ? 

Objected to by plaintiffs’ counsel because the witness has stated 
he didn’t see any stakes, and consequently does not know where the 
side lines of the Paymaster were; which objection the court over- 
ruled. 

Witness: At what time were you asking about the stakes? 

Q. At the time you went up there, in November? 

A. The latter part of November? 
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Q. Yes, sir. 
A. Well, the stakes were in the same-place, but I didn’t see it sur- 
veyed and located. 
101] (. Were the stakes purporting to be the Paymaster stakes 
that you saw ? 
A. Yes, sir; I knew where they were at that time. 
@. | am asking you with reference to those stakes—how near 
they were to the boundary line of the discovery shaft ? 


™ 


either thirty-five feet or forty-seven and a half; I wouldn’t be posi- 
tive. 

@. How far from the other side line ? 

A. Well, it would be two hundred and sixty-five feet or else two 
hundred and fifty-two and a half, if I am not mistaken; whichever 
it was lam not positive; it would be either one. 

(. To which side line was the shaft nearer ? 

A. Tothe southeast side line. . 

Q. Did you see any work done on the Paymaster in the year fol- 
lowing that? 

A. 1878? 

Q. Yes, sir. 

A. Yes, sir; I did. 

@. Was that in the same shaft? 

A. No, sir. 

Q. It was not? 

A. No, sir. 

Q. Where was that, relative to the discovery shaft? 

A. It was southeast or southwest from the discovery shaft. 

®. How far? 

A. It was something like five or six feet from either edge. 

Q. Did you see any strike there? | 

A. There was a board nailed on the east of the windlass at that 
time, but it was disfigured ; it was worn off. é 

Q. What was on that board ?” 

A. Well, it was a location of the Paymaster again. 
102 Q. By whom? 

A. By—William Sheppard’s name was on it, and, I think, 
Van Giesen—William H. Van Giesen, if I am not mistaken. 

Q. Now, lunderstand you to say that shaft—the second which you 
refer to—was not begun until 1879? 

A. Yes, sir. 

Q. That is a fact, is it? 

A. Yes, sir. 

Q. Then, nothing had been done up to the time you were there in 
1879 save the seven or eight feet? 

Objected to by plaintiffs’ counsel because leading. Objection over- 
ruled. 

A. That isall. 

Q. Well, how is the fact about that now. Just state it. How much 
was done? 


\. I have been with the other surveys and I can’t mind; it was 


ee 
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A. In the spring of 1879 and in 1878? 

(). Yes, sir. 

A. Shepherd done between four feet and five feet, and afterwards 
there was about two feet of work done, may be twoand a half, on the 
outside. It would make something like seven feet of a face on an 
adit. 

(). It was an adit, was it? 

A. It was partly dug down; after it started in it dug down maybe 
two feet, and maybea little over. I could stand in it and reach to 
the top of the ground, and I can’t reach over seven feet, and the 
condition of the claim next spring was about the same; I couldn’t 
see there was any other work done since the last of November. 

Q. That was in 1879? 

A. That was in 1878. 

. When do you refer to the condition being the same ? 

A. Il refer to the work altogether that had been done on it when 

Shepherd worked on it and other parties. I don’t know 
103. whether Shepherd had it done or not, or whether Mr. Van 
Giesen had it done. It made seven feet that had been done 
in 1878, and the first of May or latter part of April, 1879, there was 
about seven feet of work all told—seven feet of the face of an adit. 

. When did you begin work in 1879 on this other shaft ? 

A. May or June. 

Q. Did you see that work as it progressed ? 

A. Y es, SIT. 

Q. Just state what the depth of that shaft was. 

A. I think when they quit work it was about forty-five feet deep ; 
that was in the fall of, 1879. 

Q. Now, when did you next see that shaft after the time you have 
spoken of, in 1879? 

A. I seen the shaft several times in the year 1880 and the fall of 
1880; about September, I believe it was, or October, I was in the 
shaft. I went to see how much ore there was. I didn’t know but 
[ was intruding. It was timbered up and I couldn’t see none. It 
was in the same condition it was in the fall before. 

©. In 1879? 

A. Y es, sir. 

Q. Now, then, when did you next see any work done on that sec- 
ond shaft? 

A. I think it was about the latter part of July, in 1881, or the 
first of August; I wouldn’t be certain as to the.date; it was some- 
where from the 27th of July till the fifth of August. 

Q. Do you know of any work having been done in 1880 in that 
shaft? And, if so, state what it was. | 

A. Yes. sir: from the time I was there, in the fall of 1880, until 
the spring or July, 1881, there was ten feet of a drift run off in that 
shaft. 

(Q. Ten feet of work done in the shape of a drift in that shaft 
from the time you saw it, in 1880, up to 1881, in July? 

A. Yes, sir; July or the first of August. 


~) 


8—sU2 


- oe nom 


et ea ee ete 


“dia adel Rell i ot sel ie 


rs a a 


RN RS, rN NS RN eR ap BERN 1 
RETIRE PGS oe ri ES 


forsee aD 


58 M. W. QUIMBY ET AL. VS. J. SCOTT BOYD, JR., ET AL. 
104 Q. What character of ground did that drift run through ? 


A. It ran—the drift was about six feet high, and it was 
was about three feet and a half wide. I don’t know as I ever meas- 
ured the width of the drift or the height of it, and it was ten feet 
long, because I seen that part of it measured, and it was very easy 
picking ground. There was ore, galenaand carbonates of lead and 
iron, and some gangue in the spur 

Q. You say you measured the length of it; who was with you, 
if any one, at the time you measured it? 

A. I wouldn’t be certain whether it was Mr. Monogue or Mr. 
Quimby or ——-; it was one or the other of the parties. 

Q. Either Mr. Quimby or Mr. Monogue ? 

A. Yes, sir. 

©. Did either or both of those gentlemen assist you in making 
the measurements of the length of this drift? : 

A. Yes, sir; there was one of them; 1 wouldn’t be positive 
which; it was either one of them that were present at that time; 
there might have been other parties there. 

@. What did you measure it with ? 

A. A tape line. 

Q. Did you measure it clear into the end; was there an equal 
face on it at the end? 

A. No, sir; the top of it set back a little further than the lower 
part, from the middle down. 

Q. The top was a little further in than the lower? 

A. Yes, sir. 

Q. What part did you measure? 

A. The furthest point on the top; it lacked an inch or two of 
being ten feet, but we called it ten feet. 

Q. What is your business? I don’t know as I asked you that be- 
fore. 

A. Well, I have ranched and I have been in the cattle business 

awhile—cattle business partly and mining principally, but 
105 _s since 1872 I have mined, more or less, all the time; since 1875 
I have been mining all the time. 

@. You have been mining all the time since 1875? 

A. Yes, sir. 

Q. Now, are you acquainted with the value of labor of the char- 
acter required to run this drift, at the time it was run in 1880? 

A. Weil, now knowing the nature of the ground, the best con- 
tracts that have been given was seven dollars and a half a foot, in 
hard, shooting ground, and barring that, I could get all the work I 
wanted done in the camp for four dollars—that is, barring the shoot- 


Q. Was this shooting ground? 

A. No, sir. 

Q. What do call it? 

A. Picking and shoveling—picking ground. 

Q. And the value of such labor as that was how much a foot? 
A. We got work done for four, and I have got work done for two 
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and a half, barring the shooting, but there has been four dollars a 
foot paid for it, barring the shooting. 

(. Was there any shooting to be done in this drift? 

A. No, sir 

. What implements were necessary to be used in the running 
of the drift ? 

A. A pick and a shovel and a bucket and a rope to windlass 
It up. 

Q. Are you acquainted with a claim known as the Monticello? 

A. Ye S, Si 

QO. W laa was that situated ? 

A. It is situated in the Monarch mining district, on Monarch 
Mountain, Chaffee county. 

(). Were vou one of the locators of that claim ? 
| ee eS, SIF. 

~ 


Q. State to the jury what you did in the avay of locating the claim, 
and where, and all about it’ 
106 A. In the first place, in the latter part of July we had done 


about six or seven feet of work on a shaft. about six or seven 
feet. about five or $1X or four feet, from six to eight ere the 


original discoyery of what is called the Paymaste r—tha s, north- 
east. 

Court: What year was this? 

A. In 1881. 


. What month in 1881 ? 

A. It was in July; they began in the latter part of July—about 
the 27th or 28th. 

Q). a ook at that map and explain to the jury, if you please, the 
relative positions of the Paymaster and the Monticello claims. 

Obdested LO by plaintiffs’ counsel. 


Witness: I wasn’t through with the description of the work; 


we left there and went beyond, southwesterly, beyond the discovery 
hole, right aside of this discovery shaft which had been sunk forty- 
five ti et to the southe ast, and within three or four or five feet of it, 
and sah a hole there eleven feet, or about that—maybe twelve 
feet-—at the lowest rim; that constituted the discovery hole of the 
Monticello. 

That was begun in July and finished some time in August, 
wasn't it? 

A. Yes, sir: some time in August. 

Q. You may state what you did there in the way of a discovery, 
the character of the material, if any, that you found in the hole, 
and how it laid, as to whether or not it was in place. 

Objected to by plaintiffs’ counsel because the proposed proof does 
not at all conform to the pleadings; which objection the court over- 
ruled. 

Wirvess: In the discovery hole that I spoke of being be- 

107 tween—-; thisdiscovery is over ten feet—between ten and twelve 

feet; we got out carbonates of iron and lead and some galena 
which we had tested, and it runs in silver. 
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Q. Now, you haven’t finished your description of the shaft, I be- 


lieve. I will ask you whether or not the mineral was in place 
there? 

A. I believe I answered that it was in place; yes, sir. 

Q. Well, did you examine sufficiently to testify to the jury as to 
whether or not that plat represents the relative situation of the two 
claims to each other ? 

A. Well, on this map I did find stakes. In November I found 
the stakes there over the Paymaster lines, as I don’t say all the 
stakes were there the latter part of November; I stated that, and if 
I didn’t I make that statement now. 

Q. Now, what was done afterwards? I will ask you whether or 
not there were any corner posts and side posts set up on the 
Monticello claim ? 

A. Yes, sir. : 

Q. W hat were they, the number of them, and what kind, and 
how marked ? 

' A. There were seven stakes; there was one discovery stake, there 

ras four corner stakes, and two side-line centers in the center of the 
side lines, and the numbers and the description of the claim was 
on it, facing towards the discovery of the Monticello. 

Q. What was on the discovery stake? 

A. The discovery stake had a dese ms geome of the claim; it was 
located on the 27th day or 28th, one, and gave a description of the 
claim, claiming it to the northeast pa. we like 1,200 feet; it 
might be a little over; I am not positive, though; I haven’t looked 

at it; certainly | was — look at the time, and it ran some- 
108 thing like 300 feet southwest and 150 feet on each side of 
the vein. 

Q. Did you assist in putting up those posts ? 

A. Yes, sir. 

Q. And the names that were on the stake, what were they ? 

A. The names were Jacob Welch—I forget his other initial— 
and W. M. Quimby, and J.S. Boon on the stake that we put up 
first. 

Q. J. 5S. Boon—that is yourself ? 

A. Yes, sir. 

Q. What, if any, work was done on that Monticello claim after- 
wards ? 

A. There was in this drift that was drove ten feet: we drove 
between nine and ten feet—between nine and twelve feet; I ain’t 
certain whether I seen that measured or not, but I would guess at 
it being twenty feet, for all the work that was done on it altogether; 
then I went to the outside forty or fifty feet; the vein dipped with 
the hill and went below and started to sink again. Mr. Monogue 
was doing the work, and I think he got down ten or twelve feet 
something like that. 

Q. At the time he went to work in the drift you speak of did 
you measure what work had been done previously ? 

A. Yes, sir. 

Q. And that was, you say, ten feet ? 

A. Yes, sir. 
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Q. Now, you progressed in that drift ten to twelve feet ? 

A. Yes, sir. 

©. Who worked there ? 

A. Benjamin F. Smith was one of the parties, and I wouldn’t be 
certain who the other was. Mr. Monogue had charge of the work 
at the time. I couldn’tsay who was in there outside of Mr. Smith; 
he was there one day working when I was there; [ am certain of 

that. 
109 Q. What was the character of the ground you went through 
on the extension ? 

A. Picking ground. 

(. The same character of ground ? 

A. Yes, sir. 

Q. I will ask you, Mr. Boon, whether you know as to the citizen- 
ship of yourself and Mr. Quimby and Mr. Welch; are they citizens 
of the United States or not? 

A. Well, [am a citizen of the United States, and Mr. Quimby 
and Mr. Welch are also, or have been represented by men who know 


| 


that they are; that is all | ean tell for them. 
Cross-examination by Mr. PATTERSON: 


©. Mr. Boon, you are one of the defendants? 
A. Y es, sir. 

(. It was about the first of September, I believe, Mr. Boon, that 
you went upon the ground known as the Paymaster lode and there 
found a hole three or four feet in depth ? 

A. Y es, sir. 

Q. Did you see any mineral there? 

A. Yes, sir. 

(). Disclosed a lode, did it? 

A. No; not at that time; it disclosed mineral and went through 
the mineral. 

(). It disclosed at that time float, or that which gave you to believe 
that there was a lode there? 

A. Yes, sir. 

©. When was three or four foot hole sunk? 

A. It was sunk about the first of September; I wouldn’t say ex- 
actly. 

Q. Was there any other hole on that claim besides that, on the 
first of September, 1878? 

A. Well, if you want me to answer the question, I will say, Yes, 
sir: the Ben. Bolt lode was there. | 

Q. Answer my question, sir, whether there was any other hole 

there on the first of September; say yes or no. 
110 A. There was not on what is called the Paymaster now. 
(). Not within the limits of the Paymaster? 

A. No, sir. 

Q. When vou were talking about the Ben. Bolt it was some claim 
that was not within the limits of the Paymaster whatever, or at 
least any hole that was sunk down within the limits of the Paymas- 
ter’ 
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A. Yes, sir: it was. 

Q. Well, then, straighten this out. I asked you if there was any 
other hole on the Paymaster claim upon the first of September, ex- 
cept this three or four foot hole, and you said, No, sir; there was 
not. 

A. It was the limits of the Ben. Bolt, and the Paymaster could 
have overlapped and took the Ben. Bolt discovery hole in. 

@. The question I asked you was, whether within the limits of 
the Paymaster lode, upon the first of September, 1878, there was 
any other hole than the one you have spoken of; now, you can an- 
swer that yes or no. 

A. I will ask you the question. 

Q. Do you understand my question ? 

A. I don’t think I do. 

Q. Now, let me ask vou so you can. 7 

A. I don’t believe I understand you. I will ask you what the 
limit is first. 

Q. Within the boundary lines of the Paymaster claim, upon the 
first of September, 1878? 

A. No, sir; there was not. 

Q. Who did vou find there when you went there on the first of 
September, 1878 ? 

A. William Shephard. 

Q. What was William Shephard doing? 

A. He was just standing there when | was there at the time. 

Q. Was he standing there doing anything, or were his thumbs In 

his vest, or his arms folded, or what? 
111 A. I don’t think he was working at the time; if I ain’t 
mistaken he was eating a lunch or was finishing one, or he 
might have been working; I am not positive either. 

@. Working where or at what? 

A. He was working at this hole if he was working at all. 

@. When you went there on the first of September, 1878, you 
found William Shephard working in that hole, or was evidently on 
that claim working it? 

A. —. 

Q. You staid there about fifteen minutes ? 

A. I wouldn’t say how long; I was there a short time. 

Q. When did you go back again? 

A. I was on the hill, off and on, several times. I wouldn’t say how 
many times. | 

Q. How soon after the first of September were you back there ? 

A. It might have been two or three days. It might have been 
the fourth or fifth or second of September when I was there first. 

Q. Who did you see then? 

A. I don’t think I saw him there afterwards ? 

Q. Are you certain you did not? 

A. I wouldn’t be positive now about that. 

Q. You say you were there again in December? 

A. The last of November or first of December ; yes, sir. 

Q. You say some more work had been done upon it? 
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A. Yes, sir; there had been. 

Q. Then, you think it was only about seven feet from the surface? 

A. Yes, sir. 

Q. You judge that because in standing at the bottom you could 
reach to the top? 

A. Yes, sir. 

112 Q. Was that in the shape of a shaft or an adit? 

A. The first that was put down he run in about five or six 
or seven feet in that direction and run in the direction of the slope 
of the hill, which made an adit of four anda half feet, and then 
le commenced sinking and went down about three feet. I am sat- 
isfied it was not three feet, or hardly that; it might have been, but 
I don’t think it was. 

Q. Didn’t you leave the camp about that time? 

A. What time? 

(). About the first of December, 1878? 

A. No, sir. 

©. When did you leave the camp ? 

A. I didn’t leave it at all. I was in camp off and on all winter. 

Q. When did you go to Chalk Creek ? 

A. I think that was about 1872 when I was in Chalk Creek most 
of the time. 


@. Didn't you go to Chalk Creek in the winter of 1878-1879 ? 

A. Not to do any work; no, sir. 

@. Not to do any work ? 

A. No, sIr. 

Q. Well, did you go there? 

A. Well, | went to several places. I went to Pueblo and I went, 
if I ain’t mistaken, to Leadville. 


Q. I asked you about Chalk Creek ? 

A. Yes, sir; I believe I went to Chalk Creek for a day or two. 

Q. Now, I think it was in 1879 that work was commenced upon 
another shaft on the Paymaster lode? 

A. I didn’t understand your question. 

Q. I understood you to say that in May, 1879, work was com- 
menced on another shaft on the Paymaster lode? 

A. May or June, I wouldn't be positive which. 
Q. How far was that from the discovery ? 

A. Four or five or six feet. I wouldn’t say exactly. 
L1s Q. Was it not, in fact, a part of it—didn’t the two run 
together ? } 

A. No, sir; not together; they cut out the part between after- 
wards. 

Q. Now, let me ask you if this wasn’t about the way it was, Mr. 
Boon: Say these blue marks here, let them be the surface—would 
represent the adit, and then at the end of the adit they had sunk 
a shaft—at least they sunk some three or four feet at the lower part 
of it onto the new shaft that was sunk. Was it next, right at the 
side of the old opening, and didn’t it take in a part, and didn’t they 
fill up that ? 

A. No, sir; it didn’t take that in; this was the work done in 
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1879—the work done in 1878; they sunk down and made it deeper 


than it was cut out in 1879, and it shows there for itself that it cut off 


to the left, and here is where we sunk that, and it was cut in there, 
and I think from the edge of this to the edge of that would be about 
four feet. 

@. You say no ground was ever broken between the two? 

A. It was, in 1879. 

Q. The ground between the two was broken in 1879? 

A. Yes, sir. 

Q. So that originally you could go from this working right di- 
rectly into that shaft, could you not? 

A. In what vear? 

Q. I don’t care what year. 

A. You can now. 

Q. So that is or has been practically all one working that had 
been done at different times ? 

A. No, sir. 

Q. You say you can start in there and go into that ? 

A. You can’t now. 

(. You could in 1879? 

A. No, sir; they built it up, and it run on the floor around here; 
they started a cut in there. 

(. It has all been cut and the earth moved, more or less, 
114 between those two? 
A. Not within the depth of ten feet. 

Q. I have not asked you how deep. 

A. Of course it 1s cut there. 

Q. Now, you say in 1879 they sunk this shaft about forty feet ? 

A. I think about forty-five. 

@. Who sunk the shaft, sir? 

A. I think Mr. Thomas Penrose and Mr. Thomas White. 

Q. They were the owners of the Paymaster ? 

A. No, sir. 

. They were the contractors ? 

A. Yes, sir. 

@. I mean the men who had the work done were the owners of 
the Paymaster lode. 

A. I presume so. 

Q. They- were not the owners of the Monticello lode—that is, the 
Monticello wasn’t in existence at that time? 

A. In 1879? 

Q. Yes, sir; when this forty-foot shaft was sunk ? 

A. No, sir. 

Q. So in 1879 the owners of the Paymaster had that shaft sunk 
to the depth of about forty feet. It went down on a vein, didn’t it, 
a good part of the distance ? : 

A. Well, I don’t know what you would call it; it was not the 
mineral. 

Q. You found a vein at ten or eleven feet, didn’t you ? 

A. Yes, sir; we did. 

Q. Wasn’t this driven on the same vein or the same crevice—the 
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vein that this shaft was sunk on—wasn’t it the same vein you dis- 
oe in your discovery shaft ? 

The same vein this shaft was sunk on? 
> Yes, sl 
A. The saine vein; the par 
left the vein 

Q. If this was on a part of the same vein why wasn’t this the 
same vein? 


f it which was sunk on it; they 


te 
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This work wasn’t all done on the vein. 
115 Q. I haven’t asked you that; I asked you whether this 
shaft wasn’t sunk on the same vein; or a part of it? 

A. A part of it; yes, sir. 

Q. Now, you say that in 1880 there was some work done on that 
claim—on the Paymaster, we are talking about ? 

A NO, sir; on the Montic llo there was. 

Q. You said it was in July, 1881, that you sunk the discovery 
shaft on the Monticello. 

A. Did you ask me if it was in 1880 they done work on the Pay- 


master ¢ 

Q. Yes, sir, | 

A. Yes, sir; I made a mistak: 

Q. In 1880 you say there was some other work done on the Pay- 
master f 


-. No other in LSSO, except one time. 
Was there any work done in 1880? 
[ said yes, sir; there was. 
. W al work was it ‘ 
A. ‘Ten feet of a drift on the vein. 
ee ane this drit tcommence ¢ 
It went down ina am. as far as I have discovered, about 
een or pons feet and followed the vein; the mineral dipped 
with the hill, and they went ten feet in that on the vein. 
Q). | anderen ind now, in sinking this forty-foot shaft they went 
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down on the vein a part of the way, then the vein left the shaft,and 
they continu ; sinking the shaft to the depth of forty feet ¢ 
A. Yes, sir. 
©. That was the condition of it in —. - in 1880, instead of con- 
tinuing the sinking of this forty-foot shaft, they go into the shaft to 
where the vein left the shaft and then sda the drifting 
on it? 
A. Yes, sir. 
©. Who did that work, sir? 
A. Well, I didn’t see the parties doing that work. 
116 \). You didn’t do : 
A. No,sir; I did 1 


\). Ne rnone ot your ed ‘fen da nts f 
A. No, sir. 
~}. The Mont icello lode wasn’t in existence then ? 


-" 

A. No, sir: not at that time. 

(). How did you come to go to examine it in 1881 ? 
A. In 1881? 
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. Yes, sir. 

A. Because the work hadn’t been done—the assessment. 

. How did you know it had not been done? 

A. Because parties told me that had done the work. 

). Parties that had done work on the Paymaster claim in 1880 
went and told you that the work had not been done ? 

A. Yes, sir. 

Q. That is what you mean,is it; they told you that the work that 
had been done wasn’t worth a hundred dollars; wasn’t that it— 
wasn't that what they told you, sir? 

Q. Well, I will have to tell what other people told me, then, I 
reckon. 

Q. Answer my question; wasn’t that what they told you, that the 
work that had been done in 1880 wasn’t worth a hundred dollars? 

A. Tom White said they hadn’t done the work on it—that is, the 
full assessment. 

Q. Now, then, will you please answer my question; what they 
told you in substance was that the work that was done on the claim 
in 1880 wasn’t worth a hundred dollars; was that in substance what 
they told you? 

A. That is the substance; it would amount to that. 

@. You understood that the work they had been doing was in- 
tended for the assessment, didn’t you ? 

A. I don’t know as there was anything said about it. 

Q. Didn’t you know, sir, that the work they were talking to 
117 you about—you knew they were talking to you about the 
attempt to do the assessment work—when they were telling 

that the full assessment had not been done? 

A. No; I don’t think it was. All I can say was what I thought. 
1 think probably they tried to do the assessment. 

Q. You thought they were trying to do the assessment, didn’t 
you? 

A. No; I think they were just trying to do some work. 

Q. Now, why do you equivocate this way? First you say you 
thought they were trying to doit,and now you say you didn’t; now, 
what do you mean? Didn’t you, in talking with Tom White, when 
he told you the full assessment work had not been done, understand 
and believe that the work that he was referring to was intended as 
the assessment work ? 

A. Why, I presume 

Q. Didn’t yon understand at that time that he was talking about 
an attempt at doing the assessment work ? 

A. I presume he did; I don’t remember what I was thinking of 
at the time, but I presume he probably did. 

Q. What else could you think when he said to you they hadn't 
done the full assessment work ? 

A. As a natural consequence, I would presume so. I couldn’t tell 
exactly what I was thinking. 

Q. When did Tom White tell you this? 
A. I couldn’t say; at the time he came down from Silver creek, 
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nd IT met him and he was talking to me; it might have been in 
January or February. 
() ISS] ? 
A. Yes, sir 
(. Did Tom White tell you what he had been doing; that 
118 he had been one of the men that had been doing the assess- 
ment work there? 

A. [ don’t think he told me; I knew he was working there for 
the company. 

(. And you concluded, if the work wasn’t worth a hundred dol- 
lars, 1f it was intended for the assessment work, you would take pos- 
session of = lode, - is that what you concluded about it ? 

A. Yes, s that is the reason | took possession of the lode. 

() Then, you took the lode and took your chances upon proving 
that the work that was done as the assessment work wasn’t worth a 
hundred dollars; that is how you came to have a claim in the Mon- 
ticello lode, going there under the circumstances, is it not? 

A. Yes, sir: that is the reason I went there. 

" Who did you take with you to take this claim? 
This Mr. Welch and Mr. Quimby. 

5 Where is Mr. Welch ? 

A. I don’t know. 

(. Do you know that he is in the penitentiary ? 

A. I don’t know, I am sure. 

(). You have heard he was there 


= 
Objected to. Objection sustained. 


(. Who did you say the other man was? 


A. Mr. Quimby. 
(). Where is Mr. Quimby 
A. I believe he is in Boston now 


). Was he mining up there at that time? 
A. Yes 
Q. W hy ‘did you get two others to go with you? 
A. I couldn’t tell you that reason or any reason about it. 
). Were they your partners in any other claim? 
A. No, sir; neither one were parvbers. 
Who first conceived the notion of your going and taking this 
claim ? 
Lig A. Well. | believe [ was the one myself. 

©. You concluded it might be dangerous, and you 
couple of others to go with you ? 

A. No, sir; not at all. 

Q. Quimby was a man of some means, wasn’t he? 

A. I couldn’t say whether he is or not. 

Q. Wasn’t it because you knew or feared there would be litiga- 
tion about it; that the owners of the Paymaster would claim the 
claim, and you wanted somebody to put up for youin court; wasn’t 
that the reason ? 

A. No, sir; do you want to know the reason? 


Q. Yes, sir. 


gota 
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A. I seen this company had mines there and wouldn’t work them. 
They had bought about eight or nine or ten claims in the camp 
with the best showings and wouldn’t develop them and open them 
up. 

Q. Because this company had bought about nine or ten claitms in 
the camp and they wouldn’t develop them, and therefore when you 
found a claim that had been abandoned you had somebody to go 
in with you to divide with you. Will you tell the jury what the 
purchase of nine or ten claims by this company in the camp had 
to do with you and Quimby jumping these claims ? 

A. I don’t know, sir. 

Q. What reason can you give 

A. That is the reason I gave; I didn’t get them to goin with me; 
they came and put our names on the stake and went to work. 

Q. You first conceived the notion of taking this claim ? 

A. Not a eam the claim was open to location; I conceived it 
and _ about it in the « camp amongst others. 

. You conceived this claim was open to location when 
120 Tom White told you the assessment work wasn’t fully done ? 
A. Yes, sir. 

Q. Then why did you go and get somebody else even to put your 
name on the stake? 

A. I didn’t get any one else; we were talking about it there. | 
was going to a claim meand Mr. Smith had on the hill. 

Q. Did this thing dawn upon the minds of all the men in the 
camp at the same time ? 


*) 


Objected to. Objection sustained. 


Q. You say that the best figures for which contracts were let in 
1878 in that camp was seven dollars and a half a foot? 

A. I wouldn't say that is the best figures in the camp. 

Q. That is the language you used, sir; that the best figures were 
seven and a half dollars, and you got work done as low as four dol- 
lars. 

A. In the same character of ground in that locality. 

Q. Now, let me understand you; you say that the best figures for 
work done in the same ground as this work was done in was seven 
dollars and a half a foot? : 

A. No, sir; not the same ground in the same locality, going into 
the bed rock—the rock that was gone down in there was paid for at 
seven dollars and a half a foot; after they left the vein, in that vein 
matter you can get it done from two and a half to four dollars a 
foot, and in shooting ground—that was not known as shooting 
ground. 

2. Whetfe is the Republic lode ? 

. The Great Republic ? 
Q. I mean your property. 
121 A. About three-quarters of a mile down the hill. 
@. You had some work done on it in 1878? 
A. Yes, sir. 
Q. For which you paid one hundred dollars for twelve feet ? 


A. Yes, sir. 


~ 


a 
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Q. And the men lost on the work ? 

A. I understood since they made thirty-five dollars on the work. 

(). I mean in 1878. You say you cot a hundred dollars’ worth of 
work done, and I understand you paid a hundred dollars for doing 
a certain amount of work and you understood they made thirty-five 
dollars on it? 

A. Y es, sir. 

(). Therefore you only got sixty-five dollars’ worth of work done? 

A. It seems so to me, and it is hard shooting ground, too. 


? 


Q. You measured this ground very carefully, didn’t you—this 
work that was done in 1880? 

A. In the Paymaster; yes, sir; | went into this with a tape line. 

Q. Who did you say was with you? 

A. I think Col. Quimby and Mr. Monogue and Mr. Welch, I think, 
was present, and probably two or three others; I wouldn’t be posi- 
tive who was there. 

Q. How did you come to have so many up there? 

A. They was working. 

©. Working where? 

A. They was working in the ten-foot bole or the twelve-foot hole, 
whichever 1t was—the discov ry hole of the Monticello. 

. Did you go to work on this claim before you measured this 
work that was done? 

A. Yes, sir; I did; I guessed at it; | went down in the hole and 
looked at it. 


©. How long were you on this claim, sir, before you went in to 


* 


measure that work, besides guessing ? 
122 A. It might have been three or four or five days; I wouldn’t 
be certain. 

() How did you ret into the « 

A. I went down into the shaft as far as it went and then went off 
into the drift. 

©. When you got there wasn’t the top of the shaft closed in ? 

A. It had some sticks lying on it and a part of them had been 
thrown off. 

(). Wasn’t it closed over to protect it from the winter ? 

A. It had been and there had been five or six feet of snow on one 
side, probably that wide. 

Q. It was probably left covered up, in going away for the winter, 
to protect it from the snow? 

A. They throwed some sticks over it, and the snow was that wide 
(about two feet) on it in the spring 

Q. Didn’t you with others jump se 
fendants’ claims at that same time, or t 
the same time? 

A. Not seven or eight: no, sir 

©. Well, how many? 

A. Well. there was-We located on the Monticello and the Look- 
out, or what was called the Ben. Bolt and the Paymaster. 

Q. What do you know about the jumping of the Great Monarch ? 


nor eight of these same de- 
he same plaintiffs claims at 
3 
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Objected to by defendants’ counsel, which objection the court sus- 
tained, and to which ruling of the court the plaintiffs, by their 
counsel, then and there duly excepted upon the ground that they 
have a right to show this, for the purpose of showing the interest of 
the witness with reference to his credibility before the jury. 


How is the work usually performed, or how was it usu- 
123 = ally performed in 1878—by contract? 
A. In 1878? 
). I mean in 1880? 
A. There was some of it done by contracting and scme was hired 
out. 

Q. Wasn’t that the common and ordinary way in which work 
was done by the owners of several mines—where a man would own 
a number of mines—when he had sinking and drifting and other 
work done upon it in the nature of ‘development work, by contract? 

A. In 1880? 

(). Yes, sir. 

A. Not all the work was done in that way. 

Q. Wasn’t the general work done that way ? 

A. In some cases there was contracting. 

Q. Wasn't it quite common ? 

A. No, sir; itwas not. ‘There was more assessment done by days’ 
work. ‘There was contracting done, to be sure. 

Q. Did you notice, Mr. Boon, what the size of the crevice was 
where the vein we ft that forty-foot shaft ? 

A. Yes, sir; but I didn’t measure it. 

(). (give us your best recollection of the S1Ze of the crevice—the 
size of the vein ? 

A.-2 think it was three feet anda half. I don’t think it was 


hardly four feet. . 
©. Where it left the shaft ? 


A. Yes, sir 

Q. Do you say that crevice would be filled with gangue, and here 
at the point w here it left the shaft was three feet and a half wide? 

A. By guessing at it, I would say so. 

Q. And v8 if Is as near as you can guess? 

A. Yes, si 

Q. Don’t ves know it presented a face of almost solid limestone, 

where they started in to'do the work ? 
124 A. It was not above and below—the drift on the upper 
side and the lower side—it didn’t show. Above there was 

gangue left and below there was gangue left, so it was soft above 
and below. It was six anda half feet high and three and a half 
feet wide.« 

Q. They started in with that shaft to make a face on it about 
six and a half feet high? 

A. Yes, sir; about six feet. 

Q. Did you say the full six feet was in gangue ? 

A. Part of it was in gangue. 

Q. I want to know how much of that was in gangue or soft mat- 
ter other than limestone? | 
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A. The ganugue sometimes pinches mineral out. I don’t know 
how much mineral was there or how much gangue was taken out, 
but in the top and bottom both there was some gangue. 

(. You say, in your opinion asa miner, where they started in 
that drift, the full height or face of the cut, they didn’t start in in 
almost solid limestone, and it was after they got in some distance 
the crevice opened up presenting a quantity of crevice or vein 


/ 


matter ! 

A. If it was lime it was shattered, because the walls showed it. 

@. Do you know whether it was a lime face they started in or 
not ¢ 

A. No; I couldn’t say, because they cut into the timbers to get 
through. 

Q. You are going upon the theory 
soft picking ground ? 

A. Yes, sir. 

©. That is your theory of this ma 

A. Y es, Sir. 
(). Was it the assessment work 
125 Great Republic, for which you pat 

which the parties made thirty-five dollars on it? 

‘\ No, sir; 1t was not all done on that. 

(). It was something more? 

A. | done other work on it, and I worked afterwards. 


rat this Wol kk was all through 


hat you had done on the 
hundred dollars, out of 


Redirect examination by Mr. SHARMAN: 


* 
, “— :, ' 

(J. i xplain LO the jury what you mean by Paneus 
A. Gangue Is either, asa mining term, 7s a Spar OP cdi com posed 
lime orany rock. The tale would b: Puaneue of a vein; 1f the country 


rock dropped in with it it would be gangue. 
(J. Is that soft or hard? 

A. That 1s soft. 

Court: There may be some that don’t know the location of this 
gangue with reference to the vein or body of ore. Explain that? 

A. We drove Ol) that as far “as that showed. 

Court: Explain the general term 

A. Gangue will lay. The iron and mineral will sometimes crack 
the walls sO as to drop In and be On One side or the other, and SOUI]C- 
times it would be in the center of it Spar or quartz, they may be 
considered paugue ; it 1s stained sometimes on one side and SsOolnle- 
times all through. | have seeh vangue all filled with rock, 

Court: Is it always vein matter? 

A. It is not always vein matter; sometimes there is spar in the 
veln. 

JuRYMAN: I didn’t understand what was the depth of this shaft— 
forty or forty-five feet ? 
A. It was forty-five. 
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BENJAMIN F. Smita, called and sworn on the part of the 
126 defendants, testified as follows: 


Direct-examination by Mr. SHARMAN: 


@. Your name in full is B. F. Smith, is it? 

A. Yes, sir. 

. What is your business, Mr. Smith? 

A. Mining. 

©. How long have you been a miner? 

A. Since 1860, more or less. 

]. Whereabout ? 

A. I started in at California. 

Q. Are you familiar with the mining in the Monarch mining dis- 


A. Lam. 

@. Have you ever done any work there? 
A. Yes, sir; I have. 

Q. Are you acquainted with the claim called the Paymaster ? 

A. Yes, sir. 

Q..State when you became acquainted with it and what you did, 
if anything, on that claim, and who employed you. 

A. I was hired to go to work there in the summer of 1880—I 
think it was the last of Septem ber or the first of October—for Mr. 
White, to do assessment work with another man named Cordear. 

Q. With another man named Cordear? 

A. Yes, sir. 

@. You were employed by Mr. White; then what did you do? 

A. We, went down in the shaft and put in a false bottom, twelve 
or fifteen feet, and started on the shaft. 

Q. Do you know what the depth of that shaft was in 1880, when 
you went to work there—I mean the depth of the shaft which you 
covered, out of which you drifted ? 

A. I think it was about forty-five feet. 

@. Now, then, Mr. Smith, just state to the jury exactly what 

you did in running that drift, how long it took you, and all 
127 = about it. , 
A. We commenced Monday morning and worked until 
Saturday night. 

Q. You and Cordear ? 

A. Yes, sir. 

Q. Was that all the work that you did? 

A. Yes, sir. 

Q. Was that all the work that was done in that shaft during the 
year of 1880? 

-A. I think it was. 

Q. It was? 

A. Yes, sir. 

Q. Describe the character of the ground in the drift. 

A. It was mineral, a crevice of galena and iron and decomposed 
rock. 
~ Q. Describe it to the jury so they can understand it. 
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A. I think the crevice was three and a half feet wide and filled 
with decomposed rock and iron and galena. 

Q. State whether or not it was shooting or picking ground. 

It was all picking. 

Q. Are you acquainted with the value of doing such work at the 
time you mentioned, in 1880? : 

A. Yes, sll 

Q. What, in your opinion, was the reasonable value of the work 
done in running that drift 

A. I think it was about thirty-five dollars. 

Q. You say it took you from Monday morning until Saturday 
night? 

A. Yes, sir; we worked at it six days a piece. 

Q. Then, upon leaving, did you cover up the shaft ? 

1. Not at that time; no, sir; I helped cover the shaft 


‘) 


‘) 


). How was it covered ‘ 
A. It was covered with poles 
Q. How long did that take you? 
\ Probably ten minutes. 
). ‘Ten minutes ? 
A. Y es. sir. 
(). Poles off the claim ? 
128 A. Poles that were used to cover up the shaft the year 
before. 


ney we re on the claim at the time? 


'¥ 
Ye 
). That took you about ten minutes ? 
Yes 
Q. W wey ‘did you receive as compensation for doing this work, 
Mr. Smith ? 
Three dollars and a half a day. 
Q. What was the usual price paid to miners in that locality for 
doing such work per foot ‘ 
A. I don’t know; there wasn’t any let by the foot in that vicinity 
as I know of. 
(). None let by the foot ? 
A. Not in that neighborhood, right close there. 
¥. And you got three dollars and a half a day? 
A. Yes, Sir. 
). What did Cordear get ? 
\. I don’t know what he did ge 
©. Were you around in that vicinity after this work was done? 
\. I was. 


> 
a 


Y. Did you go to work in that vicinity again? 
A. Yes, sir. 
Q. When and under whose employ ? 
A. In 1880? 

J. At any time, if you did any work 1a 1880. 
, helped do some more assessments in 1880. 
[ am asking about the Paymaster ? 
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A. The next time I saw it was in the summer of 1881. I think 
about the middle of August. | 

Q. You were doing some other work in the vicinity of Chaffee 
during 1880, were you? 

A. Yes, sir. 

@. On other claims? 

A. Yes, sir. 

Q. Well, what work did you do in 1881? 

A. I went to work on what is called the Monticello. 

Q. Who emploved you? 

A. Mr. Monogue. 


129 Q. Did you examine this drift before going to work in 
1881? 
A. I did. 


; 


Q. Did you measure it; if so, with whom? 
A. With Mr. Monogue. 
Q. Now, state what the dimensions of that drift were in 1881, when 
you went to work on the Monticello claim. 
A’ It was about four anda half feet on the bottom and about 
three and a half feet on top, and about six feet high, timbered up. 
Q. And how long ? 
A. Ten feet. 
Q. That is what it measured when you run it in there before going 
to work on the Monticello? 
A. Yes, sir. 
Q. What did you measure it with ? 
A. We measured it with a four-foot measure. 
Q. Was it in the same condition as it was when you left it after 
doing the work in 1880? 
A. Yes, sir. 
Q. Did you say that Mr. Monogue was with you when you meas- 
ured it ? 
A. Yes, sir. 
Cross-examination by Mr. PATTERSON : 
Q. Mr. Smith, you haveaclaim right adjoining the Paymaster, 
haven’t you ? 
A. Yes,sir; I have. 
@. Lower down the hill ? 
A. Yes, sir. 
Q. This lode that the Paymaster is on runs with the slope of the 
hill, on the outside, does it not ? 
. I think it does. 
Q. Isn’t your claim on the same lode, in your judgment? 
A. I don’t know. 
Q. Isn’t that the general belief? 
A. It wouldn’t unless the croppings run across the ground; if the 
apex of the lode run across my claim it would be on my ground, 
but I don’t think it does. 
130 Q. I am asking you; you ain’t located on the apex of the 
vein, are you? 


~I 
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A. No, sir. 

©. You sunk from the surface and got what is believed to be in 
the neighborhood of this identical claim, then, on the dip of what 
they call the Paymaster? 

A. No, sir. 

Q. You are right below it—your claim shows the Paymaster be- 
low, does it not—below, on the side of the hill? 

A. No, I don’t think it does. : 
). What do you think about it? 
A. There is a fraction in there. 
). How much of a fraction ? 
A. I think it is over a hundred feet. 
). Located by anybody ? 
A. Yes, sir; there are parties there. 
(. Say that this represents the side of the hill on which these 
claims are located in that direction—the pencil is the vein; itis 
running with that slope of the hill; isn’t that so? 

A. Yes, sir. 

(). And you can go on the side of that hill and get that vein any- 
where from the surface of the hill? 

A. That is the supposition. 

Q. And isn’t the supposition that that claim will catch this same 
vein ? 

A. I haven’t caught anything. 

®. If you catch anything, you expect to catch this same vein? 
A. If I go deep enough. 
Q. Ain’t you interested, Mr. Smith, in having this Paymaster rec- 
ognized as a latfer location than your own? 

A. No, sir: I don’t know that | ui. 
131 Q. Upon the ground that the first location, if you have the 
apex of that vein, will take all the mineral through your 

claim and everybody else’s? 

A. No, sir. 

Q. Have you talked that matter over ? 

A. No, sir; I have not. 

Q. Is that the only vein you expect to strike; do you have any 
idea of cutting any other vein on this claim except this one? 

A. There are believed to be stratas. 

©. You don’t know of any other? 
A. No, sir. 
@. The one you located it for was the Paymaster ? 
A. We located it just for the ground. 
Q. When did you commence working there, Mr. Smith ? 
A. What year do you mean ? 
©. In 1880. 
A. I think it was the last of September or first of October. 
Q. What day of the week ? 
A. Monday morning. 
©. What time in the morning ‘ 
A. We calculated to start from town at seven o'clock. 
Q. What time did you quit? 


7~ 


a 
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A. About five o’clock, I should judge. 
Q. What time—when did you stop doing any work on that at 
all—Saturday night? 
A. Y es, sIr. 
Q. Then you worked six days 
A. Well, we went back there afterwards, a 
covered it up. 
Q. In doing the work you worked six days ‘ 
A. Yes, sir. 
Q. You got three and a half dollars? 
A. Yes, sir. 
Q. Did the gentleman that was working with you get that much 
or more? 
132 A. According to my knowledge, | don’t know much he rot. 
. I don’t understand your arithmetic; if you worked there 
six days and got seven dollars a day, how forty-five dollars was 
worth thirty-five dollars, if you were paid forty-five dollars for 
doing it? 
A. Yes, sir; that is what I say 
(). Then you Fol more wages than you earned : is that your ld ar 
A. I don’t know as it is; we could have done more work 
@. You could have done more work ? 
A. Yes, sir. 
Q. Then you loafed along ? 
A. Yes, sir. 
(). Yet you knew you were doing assessment work 
A. Yes, sir. 
Q. Who employed you? 
A. Mr. White. 
@. Mr. White had the contracts for the owners, didn’t vou under- 
stand it? | 
A. I don’t know whether he had or not. 
@. Didn’t you understand that he had a contract from the owners 
to do the assessment work ? 
A. He told me he had a contract to do it on five claims 
(). And you understood you ventiemen were doing it Ol) this 
claim ? 
A. Yes, sir. } 
Q. Hadn’t Cordear been upon the claim before that Monday morn- 
ing? : 
A. Yes, sir. 
Q. Getting ready to go to work ? 
A. He -arried Some tools up, | believe. 
Q. Didn’t White go with him ? 
A. Yes, sir. 
Q. Who attended to sharpening the tools? 
A. Mr. White. 
Q. He furnished everything ? 
A. I don’t know; he brought the tools up. 


*) 


bout re | week after. and 


133 Q. Wasn’t Mr. White in attendance upon you gentlemen, 
attending to the sharpening of the tools, going up and down 
from the claim ? 
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A. No, sir; he was never at the claim only once when we worked 
there 


oe 


Se 

(). How often were your tools sharpened ? 

A. think the y were sharp lie d about twice through the week. 
i, ‘The supervision of the work was under Mr. White? 

‘A. Yes, sir. 

(). He was the contractor? 

A. I don’t know what he was: he was the one that hired me. 

®. Didn’t you understand Cordear was getting four dollars a 
A. I never heard of it until I heard his evidence. 


a ‘ 


‘ ; age , is ; ' ; P _y as . 43 » a 
A. Yes. sir: that 1s what he swore to. but | didn’t know it at the 
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©. Do you know why he didn’t g& agone for iess than that! 
A. No. sir. 
di vy and Welch that the assessment work 
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i@ claim ¢ 

A. No, sir. 

i, W hat made you tulk al ULE Ib, 

A. It came up as to whether that would do as a hundred dollars’ 


worth Ol WOTrk. 
. : ] . ~ , 
Redirect examination by Mr. Sr MAN: 


(). How often did you see White up there ? 

A. He was up there once. 

. Once during the time you were at work; who sharpened the 
tools twice’ 


A. I think Mr. White done it. 
@. Were they sharpened when they were brought up there? 


, 


A. Yes, sir; Monday morning or Sunday 
(. | omitted to ask you what work, if any, you did on the Monti- 
cello discovery shaft ? 
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A. I didn’t do any. 

©. You never did any work there? 
A. No, sir: not in the Monticéllo shaft. 

Q. What is the expense of sharpening those tools? 

A. I think it is twenty cents a pick. 

(). How many picks did you have? 

A. We had—I think there were sharpened three times—one pick. 
©. And oneshovel? 

A. Yes, sir. 


CHARLES MoNOGE, called and sworn on the part of the defendants, 


testified as follows: 
Direct examination by Mr. SHARMAN: 
Q. Mr. Monoge, what is your business 7? 
* A. Miner. 
135 Q. How long have vou been mining? 
A. Off and on since 1854 
). Have you done any mining in the Monarch district ? 
A. Yes, sir. 
). Since when 3 
1. Since 1879. 
Q. Continuously ? 
1. No, sir;.not continuous. 

Q. Did you have anything to do with sinking the discovery shaft 
on the Monticello claim ? 

A. Yes, sir: I was hired there. 

Q. State what you did. 

A. The main work they did was to sink a shaft about eight feet 
deep northeast from the old works—from the deep shaft; we aban- 
doned that and commenced near about southeast froin the Pay- 
master shaft, I should think about three feet and a half or four 
feet, and sunk it to the depth of eleven feet. 

Q. You say about three feet from the Paymaster shaft ? 

A. Three and a half to four feet from the Paymaster shaft, south- 


} 


Q. You sunk that how deep? 

A. Eleven feet, or a little over. 

©. What were the dimensions of the shaft ? 

A. It was about four feet by seven or eight square. 

(. State what, if any, mineral was discovered in the shaft. 

A. There was a vein of mineral discovered about four feet from 
the surface and extended to the bottom, running at an angle, dip- 
ping a little. 

@. You made the discovery at four feet? 

A. About four feet, 1 should judge; I didn’t measure it. 

Q. And then you went down on that vein to eleven feet ? 

A. Yes, sir. 

@. Was that at the lowest rim ? 
136 A. Yes, sir; at the lowest rim when we measured it: 
it was a little over eleven feet at the time it was sunk. 
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©. State whether or not that was in place. 


A. I should judge so. 
Q. Were you in the drift spoken of in the Paymaster shaft at any 
time’ 


A. Yes, sir; several times. 

(). When were you there first and wit! 
A. I think I was there about the first or second of August. 
. What year? . 

A. 1881. 

). Did you go into the drift’ 
A. Yes, sir; I went into the drift. 


} 


whom? 


, 


(). State whether you measured it ) 

A. | did. 

(). What was the dimensions ? 

| was six feet high, about thre ind a half LO four feet at the 
bottom, and about two and a half on top, in the clear. 

() What was the length ? 


A. Ten feet. 

Q. Who was with you when you measured it‘ 
A. Bb. F. Smith. 

®. That was some time about the first of August? 

A. Yes, sir. 

©. What was the character of the ground through which that 
ift was run? 

A. It was loose dirt and mineral mixed and some lime. 

. State whether it was picking ground or what is called shoot- 


A. I should eall it picking ground 
(). Do you know whether it was or not? 
A. Yes, sir; I don’t think it was necessary to use anything else 
than a pick, 
Q. Were you familiar with the value of such work at that time 
in that district ? 
A. Yes, sir; somewhat. 
©. What, in your opinion, was it worth to run that drift? 
A. I don’t think it could exceed thirty-five dollars with 
lo/ re asonableness. 
Q. What was the value or current price paid to miners 


__ « 
Mee. 


er day at that time when that drift was run 

A. I think the wages run from two anda half to threeand a half. 
The common wages were considered three dollars then. 

Q. That was the ordinary price? 
A. Yes, sir; that was the ordinary price, I believe. 
©. What was the value per foot, if it had any fixed -value, to do 
that work—what would it have been reasonably worth, consider- 
ing the character of the ground? 

A. I think from three to three and a half. 

©. A foot? 

A. Yes, sir. 

Q. How long, with reasonable diligence, would it have taken to 


have run this drift? 
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. The reasonable length ? 

). Yes, sir. 

. A. Perhaps four days, with reasonable work on it, I should : 

think—that is, two men. 

@. Did you do any further work at any time in that drift ? : 
A. ¢ Ss, sir. 

). State what it wasand when you did it. 

A. We continued and run it nine feet further. 


“7 


(). In the same drift? } 
A. Yes, sir; in the same drift ‘ 
Q. What was the character of ground you went through ? 7 
A. Well, at least the ground was loose at the time of the work- 
ing. 
() The same character of Proul if 
A. I don’t think there was any difference. 
®. How many men did you have with you ? 
A. There were two men that worked there three days and a 
half. 
138 (). Who were they ? 
7 A. Mr. B. F. Smith and Mr. Kennedy. 
@. And Mr. who? 
A. Mr. William Kennedy 
(). W hat wages did you pay them ? 
Objected to by plaintiffs’ counsel because it has reference to the 
following year; objection sustained. ek 


' a ee a 7 
Cross-examination by Mr. PATTERSON 


? : . " ° 
Mr. Monoge, what connection have you with these mines, 


A. Which mines ? 
). The Monticello ? 
A. None whatever, excepting as a working man: 
). How long have you | there ? 
A. Where—in the camp? 

Q. How long have you been working on the Monticello ? 

A. I don’t remember the number of days I worked there. I think 
four or five weeks, maybe, or six. 

q. When was this? 

A. This was in August. I commenced in August—about the 
second of August, I think. 

Q. You went up there with them when they took possession, ‘ 
didn’t you? 
f A. No, sir.. 
h (). How long afterwards ‘ 
i A. Well, four or five days, I should think. 

Q. You, then, worked there. Did you have charge of the work ? 

A. Yes, sir. 

@. What did you say were the dimensions of this drift that you 
were talking about ? 
A. The first part of it? 


; 


; 


‘ea 
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Q. The dimensions of the 
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drift was what you were asked and 
Give it again. 


is done in 1880. the drift was about 
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Q. Well , did you excavate into any of the foot wall in running 
this drift 

A. No, sir 

Q. That you are certain of ? 

A. Yes, sir 

Q. Did you go into the hanging wall ‘ 

A. Some: yes, sir. 

(. Didn’t vou have the same sort of rock in the discovery shaft 
you were talking about of the Monticello? | 

A. No, sir; the y didn’t. 

(). What was the difference ? 

A. Because this in the tunnel or drift was coarse rock-——a good 
deal of \__ and tolerably sood s1ze : SOTHC welghed a hundred 
pounds, perhaps, and some smaller. ‘This in the shaft was picking 
ground; they picked it up fine; there was no hard rock there. 

@. The shaft was a sort of decomposed rock ? 

A.A good deal so. 

Q. The drift was in hard rock, only loose and disjointed, as it 
was ¢ 

A. There was no hard rock there that I saw, excepting on 
141 the lower side it ay ppear ed to be hard and in place —the upper 
side was all leose. 

Q. It might have been loose, but you mean it was simply soft and 
decomposed, or do You meal it Was hard rock disjointed and loose? 

A. I mean it was hard rock disjointed and loose at a distance of 
sixteen feet from the surface. 

A. From where they commenced to run this drift was fifteen to 
sixteen feet from the surface to the bottom of the drif 

Q. Was this drift run on the foot wall, or was it cut into through 
the foot wall? 

A. It was run alongside of the foot wall. 

®. Run alongside of the foot wall ? 

A. Y es, sir 

Q. Was this a drift or a winze, properly speaking ? 

A. It was a drift; a winze,I believe, runs down; a winze isa 
different thing from a drift. 

Q. We know that quite well. Say na is the side of the mountain, 
and that pencil represents the shaft sunk down through the moun- 
tain; didn’t this winze or drift that you were speaking of, didn’t it go 
through one way or the other along with the mountain ? 

A. No, sir; it run down with the mountain. 

Q. And down on the vein, excepting it took the angle of the vein 
from the shaft? 

A. This drift was about square with the shaft. 

Q. The shaft was sunk perpendicularly, was it not? 

A. Yes, sir. 

Q. Say that represents the shaft perpendicularly into the earth, 
part of the distance, it run on the vein and then the vein left the 
shaft ? 

A. Yes, sir. 


; 
Ve 
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Q. Wouldn’t that properly represent just about the drift that was 
A. Yes, sir; but they didn’t run it from the bottom of the 


142 Q. Wouldn’t that represent it? 
A. Of course where the work commenced the vein was 

there: we followed the vein. 

Q. When you speak of a drift, it didn’t run literally from the 
shaft, but run down the same, continuing its course along the vein ? 

A. Yes, sir. 

(). ‘That is more properly a \ 

A. It was run very near lev: 
foot, in the length of it. 
What was the angle of that veln 
A. I eouldn’t say. 


ty iil a drift ¢ 
there was some incline. perhaps a 


i, l’ortv-five decrees ; 

\. Somewhere in that neighborhood, I should think 
(). About forty-five degrees from the horizontal ? 

A. I should think so 


Q. Do you know what the ordinary contract price was in that 
neighborhood in 1878 ? 

A. No, sir: I do not 
©. Do you know what it was in 
weren t present, would want some work done in a shaft 

A. nave never tak a any, bul uve heard of others taking 


, 
, trae ot rttorant sv 
COT) | if Ss «it Giilie@ Pelt Prices, 


ISSO, where men, for instance, 
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(). The ground might get hard o1 xht get soft: if it got hard 


they would lose money, and when it got soft they would make 
money ¢ 
A. Yes, sir; I believe so. 
143 (. And when contractors get contracts they run chances; 
if it was hard they lose by it; if it was soft they made by it? 

A. Yes, sir. 

©. When were you in lowa, Mr. M 

\. | was there last winter. 
@. When did you return? 
A. About the first of April. 

Q. Didn’t you return for the purpose of attending this trial—the 
trial of this case in Apnil? 

A. No, sir; I did not. 

®. Didn’t you so state when you swore in this case before that you 
returned from Iowa for the purpose of being a witness? 

A. No, sir; not in April; I returned last winter to attend it. 

©. What time last winter? 
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Some time in January ; 
From lowa? 


A. Yes, sir. 


I did. 


Q. You paid your own expenses, 


this trial, didn’ 
A. No, sir: 
Q. Didn’t 
penses ¢ 
A. No. sir: I 
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Q. Are you acquainted with 
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the claim called the Monti- 


©. And what was known as the Paymaster? 


d 
A. Yes, sir. 

(). Have you ever been in th 
A. Yes, sir; | was: 
(). When was that 
A. In 1878 and in 1879: 
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(). When you were there in 
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A. I don’t know any particular price; 
three.and a half a day, and some three, and some two and a half. 


Q. What is the highest price you know of having been pa 


ae 


A. Well, I done considerable hiring myself, or some, that summ 
nd only paid three dollars 

() lust answer the que stion, W hat 1s the hy} 9 rhe 1S t price you kn 
of havin; D nm} ad ti ey 4 


Oy | , twa af 
lree dollars 1s the highest | ain PoOsivive of. 


[ suppose some: men got 
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Q. Then, to run it in ten feet as you saw it, you estimate about 
1} ' ta | , llare + ia ¢ti ‘ 
four dollars a foot; that would be about forty dollars; 1s that it? 


ri. . a. = rs De as secediinintiniin 
_ross-examination D\ Vi a ATTERSON : 
; ; ia rt 

Q. Mr. Smith, I believe \ 


or four feet on the bottom ; 1s that the way you put it? 
147 A. isl d judge, three anda halfor four feet on the bot 
tol I d it Measure lt It was a small drift lL. know. 
Q. If it was three and a half feet it would be worth less, and 1f 1t 
was four feet it would be worth more? 
A , th ink not. thi WOKE d out what Wi yuld be Call 
the width of the crev yo mM ie best I could law | didn’t ex- 
amine it very closely, but it was a clear case that it was run on 


crevice—a veln 
} } ‘ . . 
©. Do I understand you to say, Mr. Smith, 


y 
on the bottom was 


’ 
+] . 1+] Peho ar 
LLlIe@ Width O|] i f 


i Vict 
Tel] lan’t | : Bale lee ahnsst thet: | : —_ 
A. Well, qaont know dennitelvy about that: il might have been 
] * i | > * ’ " . 47 : —- } | . * 
some rock taken out on the bottom more than the width of tl 


ue CrTeVIiCcCe 
but: 1 should re udge the width of the crevice was three and a half or 
four feet on the teal 
®. But was that drift, as we 
wail of that drift or wi 
A. Limestone. 
(). Limestone? 
A. Yes, sir 
Q. So that the width of the crevice had nothing to do with the 
width of that drift on the bottom because the er 
sides—up and down on the sides? 


‘ 


A. No: th e drift was run “sorh? 


right vee the crevice 
®. I know the drift was run in the crevice according to your tes- 
timony, but it took the foot wall, or at least the foot wall of the vein 
was the foot wall of the drift. was if not / 
A. Well, the foot wall of the vein was one side of the drift 
(). Do I understand you to say that the foot wall of the drift—the 
foot wall of the vein was the side wall of the drift? 
148 A. Y es, sir. 


. And the bottom of the drift was in this vein matter? 
A. Yes, sir; and also the top. 


Q. Let that represent the side of the hill; the top of the vein, the 
apex of the vein, would run that way along the surface of the hill, 
or did it run up ‘and down? 


call it, ur winze—what Was the foot 


VAS 


vice Was On the 
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> It run up and down from there—almost so. 
The vein run up and down the hill? 


A Just let me represent it. Let us represent — this paper as the 
claim is placed presumably, or that way when the claim was located ; 
that vein run this way, but on examination and development } 


’ 
é 
] i — > > a. » . 
proved to run this way up and down the hill. or very nearlv so. 
4h } > . 7 
L hat Is the Case bevond A QUuUeSLION O] MIDE. 


| 
. Yes, sir; that is the way it is, and this drift had been run down 


] ‘ } ® : ' i] ‘ . ey » 
aii the way; li they welt far enougn they would have come to the 


he walls of this drift the hanging—were the 
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A The re may have bye Cll SOT rock | ike n out. [ didn’t ( xamine 
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‘ : 7. = 
been taken out from the side to make the drift wide e1 lOUL Tt. 


t; 
You can’t tell how much of that was taken out? 
| cannot, but I would rather think some. 
. There may have been some of the rock taken out upon both 
A. Possibly; yes, sir. 
149 ®. And the difficulty in doing the work or the 
the work would depend somewhat upon th 
the rock that was taken out from the upper and 
A. Yes, sir. 
Q. Your stimate of four dollars a foot is based upon 
that 1t was simply gangue or loose rock that was taken oul f the 
A. It was based upon that; yes, sir; | worked some in tl 
whilst was there with a pick 
©. The reason I was asking particularly about the claim is I 
don’t quite understand it, Mr. Smith, and I am _ perfectly satisfied 
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you can enlighten us. All the witnesses have testified that the vein, 
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A. Yes, sir; at that individual point it is, and further up 
150 _—ithe hill it would be dipping into the hill. 

Q. That would depend, however, upon the contour of the 
hill ? 


A. Yes, sir; altogether. 


Redirect examination by Mr. SHARMAN: 


Q. Mr. Smith, I omitted to ask you some questions; do you know 
Mr. William Shephard : 

A. Yes, sir; I do. 

@. How long have you known him? 

A. I don’t know exactly how long Ihave known him. I couldn’t 
tell the exact vear. I went with him to that cam 7 


» though, in 1878: 
we went there together. 


— 
x 


@. Do you know anything about the 
original Paymaster? 
A. Yes, sir; I was there th located it or perhaps the 
? }* } ) 
Satine day when he discovered it, or thereabouts, at least. 
Q. Well, what, if any, work did he do on the Paymaster in the 
way of sinking a shaft? 


A. Well, he sunk a shaft, should judge, six or seven or elght 
feet in—six or eight feet long and four or five feet deep on the lower 
side; it was dug on this hillside, 
seven or eight feet 
side ; 


location by him of the 


» dav after he 


and this was an adit, we will say, 
long and four and a half or five feet on the lower 
the upper side may have been eight or nine. I judge the hill 
pitched at an angle of about thirty degrees 

®. When was that done? 

A. In 1878, perhaps Se 
month, but I should jud 

@. In September, 1878? 

A. Yes, sir. 

. Well, was there any other work done there that you 

151 saw on that claim ? : 


ptember; I am not certain as regards the 
e, though, in September. 


A. I don’t know of any other. 
Q. How long did you continue to be familiar with the work that 
was done there ? 


A. Well, you might say almost up to the present time; certainly 
up to 1881—during the year 1881. 

Q. What, if any, further work was done upon this adit you spoke 
of during 1878? 

A. I left there on the tenth day of November, 1878, and 
they done after I left I don’t know. 

(). Did you ever see it again ? 

A. I saw it again in 1881. 


what 


| saw it in 1880, perhaps, but I never 
noticed it closely from the fact that there was no one working there 
and [ paid no attention to it. 


Q. Did you notice it particularly in 1881 ? 


A. Well, I was there at the time I speak of going down that 
shaft. 

@. Well, that is the other shaft ? 

A. Yes, sir. 
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(). a ll, that was not the shaft you first referred to”? 

A. No: the shaft I first referred to was near this shaft, perhaps. 
[don’t know exactly ; I should judge about six or eight feet, per- 
haps; maybe ten. I couldn't tell you exactly. 

Q. What was thi dept! h of that shaft when you saw it in 1881? 

A. I didn’t notice it closely in 1881. I couldn’t tell you that. 

. When did vou last pay any attention to it? 

\. In faet, there had been so mu: ork done the re you couldn’t 
te There had been a great deal of work done there and filled up. 

Upon req us st of defendants’ counsel the ste Nnograp she T here 
152 read the testimony of George Cordear as given by him on the 
second trial of this cause, and Is us follows: 

GEORGE CorDEAR, called and sworn on the part of the defend- 
ants, testified as follows: 

Direct examination by Mr. WHEAT 

Q. What is your name, age, and place of residence ? 

A. Cordear is my name; residence in Leadville—George Cordear. 

LJ. Wha Is your occupation ? 

A. Miner 

®. How long have you been a minet 

A. Around Central, Leadville, Hall’s Gulch, and Montezuma and 
Chattee county. 

©. How many years? 

A. About eleven years. 

Q. State whether you are acquainted with the claim called the 


the Monarch minin: cd 


Vhen did you first become acqt 
n 1880—in Septem ber. 


(). in September, 1880? 

A. Y es, sir. 

(). Did you do any work on it? 

A di 

(). For whom? 

A. Tom White. 

@. Who worked with you? 

A. Ben. Smith. 

(). The witness last on the stand ? 

A. Yes, sir. 

\) State how muc h work you and h 

A. Weill, I think it was ten feet fo 
eleven feet on the other. 


Q. What made it longer on one sid 
A. Well, the other wasn t 
run a drif t along with lead 
than the other. 
Q. Wa 
12 


SUTK 


and 


side 
the 


f yt 


*2¢)* +) 
erase od 


it ] 
 & 
Trae 


this drift run horizontally or 


| with that claim ‘ 


lid there. 
hes on one sideand about 


' 


thy im. ON the other 4 
down with the lead, and we 
one side a little longer 


> 


n an incline? 


ee ee ee ee ae 
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153 A. It was run ona little incline about 18 inches in the ten 
feet of a pitch, I should judge. 

Q. What kind of material did you do that work in‘ 

A. It was all galena and carbonates. 

Q. State whether it was blasting or picking. 

A. It was all picking work. 

Q. Was it picking at the commencement or not? 

A. Yes, sir; it was picking right at the beginning. 

Q. Where was that work located with reference to the claim— 
whether it was a drift off the shaft or not? 

A. It was a drift off the shaft. 

Q. About how far from the top of the shaft? 

A. I should judge about twelve feet; 1 never measured it. 

Q. Do you know how deep that shaft was? 

A. I don’t know, but I shonld judge about forty feet. 

(. You didn’t measure it? 

A. No, sir; I never measured it. 

Q. State how far down from the top of that shaft was timbered ? 

A. Well, I should judge about fourteen feet or sixteen—some- 
where along there. 

@. State whether it was timbered down to the bottom of this 
drift—run off? 

A. Yes, sir; it is timbered below that, I should judge about two 
feet—somewhere along there. It might have been more; I am not 
positive about it, but it was somewhere along there. 

Q. You ran it ten feet in length? 

A. Yes, sir. 

@. How wide and how high ? 

A. Well, I should judge it was three by six feet in the clear with 

the timbers. 
154 (). Inside of the timbers ? 
A. Yes, sir. 

Q. Who did the timbering ? 

A. Well, me and Mr. Smith together put in the timbers. 

@. Who helped you, if any one? 

A. Me and Mr. Smith. 

@. You and Mr. Smith did it all? 

A. Yes, sir. 

(). Cut the timbers on top of the ground and carried then: in and 
fit them in? 

A. Yes, sir. 

@. How did you do it? 

A. Mr. Smith was at the windlass and I was down in the drift. 

Q. How long were you working there? 

A. Six days we worked in the drift. 

). Can you tell me from day to what day ? 

A. No, sir; I couldn’t. I think it was somewhere about the 
twelfth or fourteenth. We went to work in September, but I can’t 
say exactly the date. 

Q. What day of the week did you commence? 

A. On Monday, 
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Q. What day did you quit? 

A. On Saturday. 

Q. State whether you did any work preparatory to doing that 
work or not—getting ready to do It. 

A. I worked there on the Sunday before; I didn’t work; but I 
went up there with Tom White the Senile before; it was the day 
before on Sunday. 

Q. Did you t: ake anything up with you? 

A. No, sir; we did not. 

Q. How much did Mr. White give you a day for that work you 
did there? 

A. He gave me four dollars a day. | 

(. State what such work was usually worth in that neighbor- 
hood at that time, if you were acquainted with the value of that 
work. 

A. I think they paid all the way from three and a half 
5d the comnpany paid three dollars and the contractors paid 
threeand a half; I believe that was the average wages. 

Q. I will ask you whether you and Mr. Smith, whilst you were 
working there on that claim at that time for Mr. White, did any 
more than food: fair days’ worked 

Objected to. Objection overruled. 


A. No, we didn’t; we done an average day’s work. 

\). Ilad there been any work done in that shaft that year pre- 
vious to the time of your going there? 

ss couldn't say. 

J. Did there appear to be? 

A. I should judge there was; I couldn’t tell how long it was since 
the work was going om there. 
©. There was some work done there, but you couldn’t tell when ? 
A. No, sir: I couldn’t tell when it was done. 


Cross-examination by Mr. Bisse 


How far from the top of that shaft down was it that this drift 

was commenced, as nearly as you can judge? 

A. Well, I should judge about twelve feet; somewhere along 
there. 

@. About twelve ? 

A. Yes, sir. 

(). This main shaft of forty feet was really a part of another shaft 
that CTOSSt d if Ol} the enc ? 

A. No. sir: it was all one shat 
). Wasn’t there another porti hit the shaft running out this way? 
A. I think there was where the discovery was; they might have 
he n in) one, but there Was a dump there that filled it Up. 
Q. How far below this drift was it, if any distance beyond, that 

the lagging continued in the shaft 
156 | should judge about wo feet. 
(). Below the bottom of it ‘ 
A. Below where we worked in this drift. 


eR eR aE eminem 
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Q. Below that point it was not timbered at all? 

A. No, Sil 

Q. How did you fix your platform in that shaft to support the 
weight of your bucket in taking out the dirt? 

A. We put braces across into the cribbing of the shaft. 

©. Into the cribbing itself? 

A. Yes, sir 

Q. Y ou didn t make any connection in the rock at all’ 

A. No, sir; we just put it in the cribbing of the shaft. 

Q. And put your perager on top 

A. Yes, sir; we put the platform on top of those bridges 


Then defendants’ counsel read the testimony of Wm. Quimby 
taken on the first trial of this cause, as per scipulets 
is in words as follows: 


tion Ol ‘hile. ‘ which 


n the District Court of Chaffe County. 


J. Scorr Boyp et al.. Plaintiffs. 


W. M. Quimpy et al., Defendants. 


It is hereby agreed, by and between the plaintiffs herein and de- 
fendants Quimby and boon, that the testimony taken at the trial of 
this action in January, A. D. 1882, or at the present term may be 
— and read in evidence at any and every trial of thisaction with 
like effect as though such testimony was and had been duly taken 
as and in depositions of the several persons, respectively, who gave 


such testimony or any thereof, and the ste nographer of said 
157 court may read from his notes so muci) of said testimony as 


was taken by him so far as the same is in the testimony of 
any absent witness; all such testimony to be subject to objection at 


u 


the trial orally so far as incompetent or irrelevant. 
Dated Buena Vista, May 10, 1882. 
CHAS. CAVENDER, 
Att'y for Plaintiijs. 
SHARMAN & CASPER 
Att’ys for Def’ts. 


W. M. Quimpsy, called and sworn on the part of the defendants, 

testified as follows: 
Direct examination by Mr. Wueat: 

Q. State whether you are one of the defendants. 

A. I am. 

Q. What is your name? 

A. W. M. Quimby. 

Q. State whether you put a discovery stake on the Monticell 
claim or not. 

A. I did. 

Q. When? 

A. On the 27th of July, 1881. 
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. 
Q. State whether you had any assay made of any material in the 
bottom. 
A. Yes, sir. 
Q. What did it assay? 


Objected to. Objection sustained 


(). State what material there was in the bottom of the discovery 
snatit. : 

A. I didn’t go down into it; I saw some which was taken out 
which was iron carbonates, I should say, with some lead in it, and 


(. State who had that work done—the sinking of that shaft and 
the running of that drift. 

A. I was one of the parties who had it done, and Mr. 
158 Boon and Mr. Welch, and we hired Mr. Monogue to attend 
to it. 

\). State whether you saw what was in the bottom of that dis- 
covery shaft of the Monticello with reference to any vein or lode. 

A. ‘There was a vein. 

Q. State whether you saw any mineral come out of it. 

A. I saw it on the dump. 

Q. State whether the mineral you saw on the dump that came 
out of the drift looked like the satne material that you saw in the 
bottom. 

A. Well, if looked like the Satine g ilena that was in the shaft : [ 
considered it the same thing 

Q. State what your occupation Is. 

A. Mining. 

©. How long have you been mining? 

A. About three years. 


Cross-examination by Mr. 'THoMas: 


©. Where have you been mining three years ? 
A. Chaffee. 
Q. Down in that part of the county? 
A. Yes, sir. 

Q. When were you first apprised that the assessment of 1880 had 
not been done on the claim ? 

A. Between the 24th and 27th of July. 

Q. Who comprised the parties — locators besides yourself and Mr. 
Boon ? 


A. Mr. Welch. 


Q. One of the defendants? 

A. Yes, sir. 

. Was it then after that that you located the claim 

A. It was done on the 27th. 

Q. Who directed the sinking of the discovery shaft on the Monti- 
cello? 


A. I think Mr. Boon was in charge of it part of the time and Mr. 
Monogue the balance. 
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Q. Were you about there at the time the discovery shaft 
159 ~was being sunk? 
A. Well, sir; I am not positive. 
Q. Were you there at any time when the discovery shaft was 
being sunk ? 
A. Yes, sir. 
Q. How deep do you say that shaft was when it was surveyed? 
A. I didn’t measure it. 
@. Give your best idea. 
A. I suppose eleven feet. 
Q. How far is that shaft from the forty-foot shaft where the drift 
leads off ? 
A. I couldn’t tell, but I should say from three to four feet ; some- 
thing like that; I never made a measurement of any of it. 


;, Defendants’ counsel then read the testimony of J. F. Millner, which 
was taken on the first trial of this cause and extended as per stipu- 
lation, on file, and is as follows: 


J. F. Mrniner, called and sworn on the part of the defendants, 
testified as follows: 


Direct examination by Mr. WuHeat: 

Q. What is your name? 

A. J. F. Millner. 

Q. What is your occupation ‘ 

A. Civil engineer and surveyor. 

Q. Did you ever survey the Monticello mining claim ? 

A. I did. 

Q. (Handing witness location certificate.) Look at that and state 
whose handwriting that is. 

A. That is my handwriting. 

Q. State who drew that plat. 

A. I did myself. 

@. Describe that so the jury can understand what it is. 


) 


(Witness describes plat to the jury.) 


Q. State where that stake is on the plat. 
A. That stake is located here. 
160 Q. Is it where that dotted line is ? 
A. Yes, sir; I placed it as the certificate shows it. 
@. You mean the location certificate ? 
A. Yes, SIF. 
Q. Where is the southwest corner stake, with reference to where 
it is situated on the ground ? | 
A. Well, I should make it about there. 
Q. It is represented there in blue lines according to the location 
certificate of the Paymaster? 
A. According to the certificate. 


ns on ee eee eed 
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Q. And the yellow lines are the lines of the Monticello as you 
surveyed it? 

A. Yes, sir. 

Q. State where what is called the discovery shaft of the Pay- 
master 1s. 

A. I went to a shaft that was said to be the shaft of the Pay- 
master. 

©. State whether that shaft was run to this drift. 

A. Yes, sir. 

Q. How many feet is it from that shaft to the side line of the 
Paymaster according to the certificate ? 

A. Thirty-three feet. 

Q. State where the discovery shaft of the Monticello is with 
reference to the Monticello claim as you surveyed it. 

A. It is in the center. 

©. State how far it is from the end. 

A. There is one shaft 265 feet from the end; that is the discovery 
shaft; there is another shaft sunk 27—— 

. How far is the discovery shaft? 

A. That is 265 feet from the end. 

©. From what end is that? 

A. That is from the west-end line 

©. How far from the other end line‘ 
A. It is the remainder of the fifteen hundred feet. 
©. How wide is the Monticello claim ? 

A. The wiath isthree hundred feet; it laps 117 feet on the 
“ Lookout” mining claim. 

. State, with reference to the permanent objects, monuments, 
and stakes which are mentioned in this location certificate of the 
Monticello, whether they are correctly given or not. 

A. They are. 

Q. State whether this map represents the two claims in conflict 
with each other correctly or not. 

A. Yes, sir. 

Q. According to the location certificate ? 

A. Yes, sir; according to the location certificate of the Paymaster 
and the survey of the Monticello. 

®. State what the depth of that Monticello shaft was. 

A. That was ten feet and six inches at the lowest rim, and it was 
tifteen or sixteen feet at the highest rim. 

©. When did you first survey that? 

A. ‘The first of August, 1551. 
©. What was in the bottom of that shaft mentioned ? 

A. There was a vein at about three and a half feet—that is, one 
main vein about three and a half feet, and there was another small 


3 


Lo] 


one about five inches wide. 
Q. What was in these pay streaks? 
A. Galena and lead and iron carbonates. 
Q. Was any quartz in there or not? 
A. There was. 
Q. Was all that in place or not? 
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A. 
Q. 
A. 
Q. 
A. 


162 


Q. 
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That was all in place. 
In rock ? 
In rock, 
What kind of rock constituted the walls of that vein ? 
Grey lime, I believe. 
®. State whether what was in the bottom of that shaft was 
a part of that crevice or not. 
A. It was. 


State in what direction this vein run that was in the shaft: 


did it run towards the drift or not? 


A. 


It run towards the other line of the Monticello—towards the 


north. I would consider it likely to be a spur of the same veln. 


Q. 
A. 
Q. 
A. 


side 


Q. 
A. 


A. 
Q. 
A. 


Part of the same vein, but a spur? 

Yes, sir. 

Did you also measure the drift in the other shaft ? 

| did. 

What was its length ? 

Ten feet and four inches, I think it was. 

Was that on its shortest side? 

I think it was on the lowest side. I only measured it on one 
and found it to be ten feet and four inches. 

State whether there was a discovs ry stake or notice put up. 
There is no original notice put up on the Paymaster ; there 


was a stake there, but it was not original at the time I surveyed the 
Monticello. 


Q. 


With reference to the Monticello. was there a stake or notice 


put up? 


A. 
whic 
(). 
A. 
Q). 
A. 


Q 


A. 


Q. 


A. 


Q. 
A. 


A. 
Q. 


16¢ 


Q. 


There was a notice put up on the first of August, 1881, on 
h there was the name of the | 
What was the name? 
The Monticello. 
And the date of the location ? 
Yes, sir. 
What date? 
July 27th. 
What year? 
1881. 
W hat else? 
Number of feet claimed. 
Were the names of any individuals on it? 
The names of three individuals 
What names? 
A. J. 5. ‘Boon, W. M. Quimby, and Jacob Welch. 
\). As the locators? 
A. Yes, sir. 
Does the description of the claim correspond with the location 


certificate ? 


A. 
Q. 
A. 
Q. 


Yes, sir. . 

How was the notice written ? 
It was written with a lead pencil. 
Where was it placed ? 
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A. It was placed on the claim near the discovery shaft. 

(). State whether it was a plain sign or notice, or not. 

A. It was. 

. Now, state with reference to the boundary stakes. 

A. ‘There Was, besides the location stake, two good, substantial 
posts put up at each end. 

(). State whe wi there was one at each corner or not. 

A. Yes, sir; one at each corner four inches wide and four feet 
long. ‘They were marked on the side in towards the claim, giving 
a brief desc ript ion of the corner. 

Q. Were there any other stakes besides the four corner stakes? 

There were two side stakes, one on the east side and one on 
the west side. They were 750 feet north, twenty-six degrees east of the 
south end corner stakes. They were hewn four inches in diameter 
and four feet long, and marked on the sides in towards the claim. 
These stakes were marked, one the east side-line center of the Mon- 
ticello lode and the other was marked the west side-line center stake 
Monticello lode, and date of survey. 


Cross-examination by Mr. THomas 


Q. Mr. Millner, when you measured the shaft and say it was ten 
feet six inches, what was the exact date ? 
164 A. It was about the third day of August. 
Q. Was that before or after the defendants began working? 
A. After the defendants began working. 
@. How much work had been done in this drift that you speak 
of when you measured it? 
A. There was about ten feet of work done. 
®. Was it ten feet four or six inches ? 
A. ‘Ten feet four inches. 
©. Did you measure which was pointed out as the discovery shaft 
the Paymaster at all ? 
A. | did not. 
@. Whose names did you find on the discovery notice ? 


4 ~ 


A. There was J. 8S. Boon, W. M. Quimby, and Jacob Welch. 


yf 
? 
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Redirect examination by Mr. WHEaT: 


Q. State whether that drift extended any further than ten feet 
and four “Epi at the time you measured it. 

\. It did no 
q). ‘That was gene on the first of August when you measured it? 

A. I measured it on the third day of August, after I made the 
survey 

©. You wasn’t there after that 

A. No, sir; I was not. 


Defendants’ counsel offer in evidence the location certificate of the 
Monticello lode, which was objected to by plaintiffs’ counsel because 
it does not consorm to the allegations of their cross-bill and 1s not 
at all the certificate that is set out, made by the locators Quimby, 


Boon, Welch, and Massinaton, having two-fifths of the lode, the 
) 
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ln the words and figures foliowing, to w 
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Know all men by these preset that we, W. M. Quimby, J. S 


Boon, and S. Jacob Welch. of th: county of Chaft n the State 
Colorado, claim, by right of discovery and location, fifleen hundr« 
feet. linear and horizol bili measurement Oo ti \I Livic » LOC 
along the veln there of, with all thi ips, Val LIONS i ang 5, 
gether with one hundred and fifty feet in width o1 le of the 
middle of said vein at the surface, and all v s, lod ledges, and 
deposits and sur 
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P a ; : . sia 
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on said lode running S. 26 degrees W. from iter of tl 
a , Nor Ff an ame . \ ‘) . 
covery shaft and 1 235 eet PLALELILL ‘ cAS LAV SS I : : : OOtil ~ (j 


center of discovery shaft: said claim is situal n 1 Vionarch 
Mountain. in Monarch mining district. county of C fee and St 


of Colorado. and is bounded and described as { . Becinninge 
at cor. No. 1. on the summit of Monarch Mount then north 


26 degrees K. 1.500 feet to cor. stake N »- thence N. 64 decrees \W 
300 feet to cor. stake No. 3, from which Mt. Kevs bears N. 27 
166 degrees 30’ W.: Iron Mt. bears N. 65 degrees W.: thence S 
26 degre s W. 1.500 ft. to cor. No. 4: thenee S. 64 degrees I 
300 ft. to cor. stake No. 1, the place of beginning. from which 
green spruce tree ten in.iIn d ameter, marked M, bears S. E., 6 n 
distant. ‘The east side of the Monticello mining claim laps on the 
west side of the Lookout mining clain feet, an hese claim 
lay paralle! trom the discovery shaft of the Monticello minin , 
claim the main shaft of the Smith and Gy ay min bears S. 04 di 
grees W., magnetic survey. 
P.S.—The above-named claim is a relocation of a part or parcel 
of the claim known as the Paymas! 
Said lode was discovered on the — day of ——, A. D. 18— 
Date of location July 27, | 
Date of certificate Aug. 4th 
W. M. QUIMBY, one-fifth (+). |SEAI 
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* ». Be r yN. one-fith | 1 | is] AL 


— 
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‘SS. JACOB WELCH. one-fifth (+). ) : 
A. W. HARRINGTON, two-fifths (2). [swat] 


Endorsed: No. YOO. Location cervlocate., Mioonties Ilo lod 


STATE OF COLORADO, | 
County of Chaffee, {- 


OFFICE OF CouNTY CLERK AND RECORDER. 

I hereby certify that the within instrument was filed in this office 
for record at 10 o’clock a. m., Aug. 15th, A. D. 1881, and was duly 
recorded in Book No. 14, page No. 286 

JAMES H. JOHNSTON, Recorder, 

Fees, $2.00. By W. H. KELLOGG, Deputy. 
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And thereupon the defendants rested. 


d the plaintiffs, to further maintain the issues herein on their 
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if, give in rebuttal as follows—that is to say 


intiffs’ counsel read the testimony of Thomas White, taken on 


{ il of this cause, as per stipulation on file, and is as follows: 


ce Waur alled and sworn on tl art of tl] laintiffs 
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Direct examination by Mr. THomas 
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A. Yes, sir; I had done a great deal of it. 

Q. Do you know what work of that kind was worth at that time 
in that camp? 

A. Some people do work cheaper than others will. 

Q. On about an average at that time, what was such work worth 
in the community or in that camp? 

A. Well, I estimated it to be worth eight dollars a foot. 
169 Q. Do you think that was reasonable? 
A. Well, I thought so. 

Q. What was the average contract price that was paid for doing 
work of that kind at that time in that district? 

A. About the only party that was having any work of that kind 
done was the Monarch Mining Company, and they paid all that 
summer from eight to ten dollars a foot. 

@. For that kind of work? 

A. Most of it was that same kind of work. 

Q. What would be a fair average price for work of that sort ? 

A. Well, I don’t think eight dollars a foot would be too much. 

@. Mr. White, you may state how much you were paid for run- 
ning that drift. 

A. I was paid one hundred dollars. 

Q. By whom ? 

A. Major Hulbert there gave me a check, I believe, on Jackson’s 
Hotel. 

Q. What was the contract price? 


Objected to. Objection sustained. 


Q. Mr. White, how is the claim situated witlr reference to timber 
line? 

A. Itis not far below timber line. 

Q. How far from there? | 

A. About fifteen hundred feet or fourteen hundred feet—some- 
where thereabout. 


Cross-examination by Mr. WHEAT: 


Q. In estimating the value of this work, is. your estimate based 
on what it cost to do it or for what you would be willing to contract 
to do it? | 

A. I base it on what I got for it. 

Q. What you were paid for it? 

A. Yes, sir. 

Q. You don’t base it, then, on what it would cost and for 
170 + the material to do such work ? 
A. I don’t base it on that. 

Q. You say it is worth a certain sum per foot, and you don’t base 
that estimate upon the actual cost of procuring such work to be 
done, but upon what you took a contract to do it? 

A. Well, to make you understand, I can explain how this contract 
- made. I estimated this on what I got for it, one hundred dol- 
ars. 


eH aN RSS Mera te 


M. W. QUIMBY ET AL. VS. J. SCOTT BOYD, JR., ET AL. 101 


Q. Now, this work was done for Smith and Cordear? 

A. Yes, sir. 

©. How much did you pay these men per day? 

A. I paid Smith three dollars and a half a day. 

@. How much did you pay Cordear? 

A. Four dollars. 

Q. That was more than the general run of wages, was it not? 

A. Good wages. 

®. Big wages; was it not? 

A. Well, | don’t know how you would look at 1t. 

@. Wasn’t the usual wages in that neighborhood, for such work 
as they did that year, at the time they did it, three dollars a day? 

(). ‘Was it not three dollars? 

A. Yes, sir. 

Q. You hired a number of men that summer at three and a half 
a day? 

A. Yes, sir. , 

Q. What was the usual wages for such work as they did per day, 
in that section at that time? 

A. I suppose about three and a half or three dollars. Some paid 
more, and some paid two and a half and board. 

Q. The three-and-a-half men boarded themselves ? 

A. Yes, sir. 
171 Q. You spoke of carrying up some tools. 
A. Yes, sir. 

Q. What tools did you carry up and from where did you carry 
them ? 

A. I carried them from Chaffee. 

©. How far was that? 

A. I couldn’t tell the exact distance. 

(J). State as near as you can. 

A. I don’t know; I couldn’t tell how many feet it is. 

®. Well, is it over a mile? 

A. Well, I don’t think it is. 

(). Is it amile? 

A. Yes, sir; maybe a mile; it is a very difficult trail. 

Q. How long did it take to carry them up? 

A. It took—I don’t recollect exactly how long it did take ; it 
didn’t takea half day quite. 

Q. How many were taking them up? 

A. Two of us. 

@. You and Cordear ? 

A. Yes, sir. 

Q. This work done in that tunnel, do you say it required any 
blasting or not? 

A. I don’t know that, sure. 

Q. You don’t know whether it required blasting or whether it 
was all digging? 

A. I have no positive recollection about that. 


. 


Plaintiffs’ counsel offered to read in evidence that portion of the 
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affidavit in support of the motion for continuance made upon the 
second trial of this cause which sets forth what Thomas White would 
have sworn to if personally present upon that trial, contending that 
the same came within the stipulation which is on file, pertaining to 
the reading of testimony) of absent witnesses. 

To which the defendants’ counsel objected, and which ob- 
172 jection the court sustained; and to which ruling the plain- 

tiffs, by their counsel, then and there duly excepted. 


+ 


Plaintiffs’ counsel offer in evidence the affidavits of annual labor 
for the vears 1880 and 1881, which were admitted, and they are the 
statutory affidavits to the effect that $100 worth of work was done 
on the Paymaster claim during the years 1880 and 1881 by the 
plaintiffs. 


7 


—) 


THOMAS PENROSE, recalled on t 
as follows: 


ie part of the plaintiffs, testified 


Direct examination by Mr. PATrerson: 
Q. ‘Mr. Penrose, where were you living in 1879? 

A. In 1879, Chaffee, sir. 

@. Chaffee county ? 

A. Yes, Sir. 

Q. Where were you living in 1880? 

A. I was in Chaffee. 

Q. Were you acquainted with the mine in controversy—the Pay- 
master ¢ 

A. Yes, sir; I am. 

Q. I wish you would state tothe jury the character of the ground 
or the rock through which that shaft is sunk on the Paymaster 
lode. 

A. It is lime rock, sir. 

@. Lime rock ? 

A. Yes, sir. 

Q. Is it lime rock from the surface down? 

A. No, sir; not all the way; it was through a good deal of min- 

Q. Do you know where it is situated, Mr. Penrose ? : 

A. Yes, sir. 

Q. What is your business? 

A. Mining, sir. 

Q. How long have you been mining ? 

A. Seventeen years. 

Q. What character of mining have you done, Mr. Penrose ? 

A. Pretty much all kinds. 
173 Q. Prospecting ? 
A. I never prospected in my life. 

Q. You done contract work and done work in mines by the day ? 

A. Yes, sir. : 

Q. How long did you say ? 

A. Seventeen years. 
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Q. Do you know the ground in which this drift or winze was run, 
which was talked about ? 

A. In sinking the shaft; that is all I know. 

Q. What do you know about the sinking of the shaft 

A. It is pretty hard rock where we sunk in the shaft. 

Q. Did you work in the shaft? 

A. Yes. sir. 

). Do you recollect the shaft at a point from twelve to fifteen or 
hteen feet from the surface ? ! 
A. From twelve to fifteen ? 

(). Yes, op from a point where this drift or winze was run off? 
| don’t exactly remember that. 

). At the point where the vein left the shaft 
A. It is about eleven feet, | think 

q. Do you recollect the character of the rock there? 

A. Yes, sir: it is lime rock on both sides. 

(). Starting from that point and running a drift, say, that will be 
four eet WI de : at the bottom. three eet at the Lop, and s 1X teet high, 
properly timbered and lagged, what would you, as a miner, Say it 


f 


’ 


ae. 
Cit 
‘ 


‘) 


was worth to do such work ? 
A. Ten dollars a foot, sir. 
\). In riving that estimate, do you take into consideration the 
K as it appeared in that shaft at the point where the vein takes 
off, and you also take Into consideration the locality ; how far was 
this from timber line? 
174 A. I don’t know, sir; I never took any notice at all. 
Q. Were you ever in the drift, Mr. Penrose ? 
A. No, sir; | was never in the drift. 


@. When were you last in the shaft? 

A. I was in the shaft in 1879 

. That was the last year you were in it? 
A. Yes, SIT. 

( lait ? 


And you helped to sink the sh: 
es, sir: it was about ten or eleven feet. 

(). State to the jury why you say that was worth ten dollars a foot. 

Objected to by defendants’ counsel. 

Cross-examination by Mr. SHARMAN: 


Q. So you were never in this drift at all? 
A. No, sir; I was never in the drift 
®. So you couldn’t state very well what sort of ground it was? 
A. I know what ground we went through in the shaft. 
Q. That is all you know—what kind of ground you went through 
in the shaft? 
A. No, sir. 
Q. But you were never in the drift 
A. No, sir. 
Redirect examination by Mr. PatTrerson: 
©. Had you done contract work in that locality, Mr. Penrose ? 
A. Yes, sir. 


+) 
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Q. When ? 
A. In 1879 and 1880. 
Q. Upon what claim ? 
A. Upon the Monarch claim and Paymaster claim. 
@. How did the rock that you did work on in those claims, in 
1879, correspond with the rock that was perceptible in this shaft 
from the point at which this vein took off? . 
175 A. I didn’t see much difference in them; it is just about 
the same. 
Q. What did you get for that work in 1879? 
A. I got eight dollars a foot and ten dollars a foot, and I got 
twelve dollars a foot. 
Q. Did you make or lose money ? 
A. Sometimes I lost and sometimes I gained. 


JOHN F. Ropar, called and sworn on the part of the plaintiffs, 
testified as follows: 


Direct examination by Mr. PATTERsoN: 


Q. Mr. Robar, where do you live ? 

A. Bonanza. 

Q. Where were you in 1879 and 1880? 

A. Chaffee. 

Q. What is your business? 

A. Mining. 

Q. How long have you mined ? 

A. Nineteen years. 

Q. Are you acquainted with this forty-five foot shaft on the Pay- 
master ¢ 

A. Yes, sir. 

Q. How did you become acquainted with it? 

A. I had charge of the work there at that time. 

Q. At what time did you have charge of the work ? 

A. In 1879. 

Q. Did you have charge of the work—do you mean that you had 
charge of the work when this deep shaft sunk was sunk ? 

A. Yes, sir. 

Q. When were you in the shaft after that? 

A. I never was in the shaft after it was sunk. 

Q. But you had charge of the sinking of the shaft in 1879? 

A. Yes, sir. 

Q. Do you recollect, Mr. Robar, where the vein takes off 
176 about eleven or twelve feet from the surface ? 
A. Yes, sir. 

Q. What is the character of the rock at that point? 

A. Lime rock. 

Q. Taking into consideration the locality of that claim, its diffi- 
culty of access and all of its surroundings, the price of labor, and 
every thing of that sort, what, in your judgment, would bea fair 
price, taking into consideration the character of the rock that 


ae Mcatlne I etal 
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appeared in that shaft at that point, for running a drift on that vein 
a distance of eleven or twelve feet-—how much per foot? 

A. It would be worth nine or ten dollars, I should judge. 

®. Between nine and ten dollars? 

A. Yes, sir. 

@. And you judge of its value, as [ understand you, from the 
character of the rock as it appears in the shaft at the point where 
the drift commenced ? 

A. Yes, sir. 

Q. Did you do any contract work in that locality ? 

A. Yes, sir; I contracted there in the summer of 1880. 

Q. On what claim ? 

A. I contracted on the Monarch, the Emily Morton, and the 
Great Republic. I think that is the name of the claim for Mr. 
s00n. 

Q. How did the work you contracted to do there correspond with 
the rock and the condition of that shaft as it appeared where this 
vein ran off? 

A. It is all about the same character of rock in the camp. 

@. And the price vou mention would be considered a fair average 
contract price for such work in that locality ? 

A. That is as low as I would take it for myself 

Q. Well, would you consider that a fair average price for 
177 ~=such work? 
A. Yes, sir. 


. 
* 


Cross-examination by Mr. SHARMAN: 


Q. You say you never were in that shaft after the drift was run? 

A. No, sir. 

(). How do you know whether it starts out, then ? 

A. I know where we timbered it and I heard the testimony—two 
feet from the bottom of the timber. 

Q. All you know about that is what you heard, then ? 

A. That is all. 

Q. You never were in the drift yourself? 

A. No, sir. 

Q. You don’t know whether it is picking or shooting ground ? 

A No, sir. 

Q. It would make a great deal of difference in the value of the 
labor whether it was picking or shooting ground ? 

A. It would make a difference after you got the work done. 

Q. What do vou mean by that? 

A. A man by taking a contract takes it by what is in sight. 

®. A contract to run it so many feet ? 

A. Yes, sir. 

Q. Suppose there was no specified number of feet ? 

A. Then it would be a different thing. 

Q. Then it would be for what wages would have to be paid in 
order to get it done? 

A. If it was worked by the day it would. 

14—392 
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Q. If two men go running through picking ground in a week it 
wouldn’t be worth:as much as that if that work could be done in a 
week ? 

A. I don’t understand that. 

@. If two men working in this picking ground could do it in a 

week, it wouldn't be worth nine dollars a foot, would it? 


173 A. If I took a contract-—— 
®. What has that got to do with it? 


Court: Can you not answer that other question, Mr. Witness. If 
two men could do the work in a week would it be worth nine dol- 
lars a foot if paid by day labor? ‘That is the question. 

Witness: Why, no; it wouldn’t be worth that if it was paid in 
day's labor. 

Q. What would it be worth ? 

A. It would be worth just what you get it done for. 

Q. If you get it done for forty-four dollars that would be all it is 
worth ? 

A, —-. 

Redirect examination by Mr. Parrerson : 

Q. You say when a man takes a contract he takes it by what is in 
sight? 

A. Yes, sir. 

Q. Now, a supposititious case was asked you; I will ask you this 
question: If you were required to doa hundred dollars worth of 
work in that shaft in running that drift from what was in sight at 
the commencement of it, would you or not do any more than what 
was done there for a hundred dollars ? 

Objected to by defendants’ counsel, which objection the court sus- 
tained; to which ruling of the court the plaintiffs, by their counsel, 
then and there duly excepted. 

Plaintiffs’ counsel asked to have the testimony of B. F. Smith 
read as given on the last trial of the cause. 

Which was objected to, because the witness was personally 
179 _— present, and which objection was sustained by the court. 


B. F. Smiru, recalled on the part of the plaintiffs, testified as fol- 

lows: 
Direct examination by Mr. CavENDER: 

Q. Did Mr. Holbrook ever come to the Paymaster mine, in 1880, 
while you were there working in the drift? — 

A. He did, to the Monticello. 

Q. Did you show him in this drift the point where you com- 
menced in 1881? 

A. I did. 

Q. Did you show him where you left off in 1880? 

A. Yes, sir. 

Q. That was the true point, was it? 

A. Yes, sir; as near as I could get at it. 
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Cross-examination by Mr. SHARMAN: 


Q. What did you show him? 
A mark on the side of the wa 
Q. What was the length of it? 
Objected to by plaintiffs’ counsel Objection sustained. 
By request ry plaintiffs’ counsel the stenographer read the testi- 
mony of f red. G. r. Bulkley as giyen on | eonmnial trial of this cause, 
and which Is as telinwe: 


l’rEeD. G. BULKLEY, called and sworn on the part of the plaintiffs, 
testified as follows: 


Direct examination by Mr. BIssELL: 


(J. Where do you reside, Mr. Bulkley 4 
A. Leadville 
Q. What is your business? 
A. Tam a civil and mining engineer. 
\) Were you ever at the Paymast r claim ? 
A, Yes, sir. 
Q. Did you assist in measuring the drift run off from the 
180—s shaft from that claim 
A. I did. 
\) When ? 
\ Septem ber fifteenth, 1881. 
©. What did you find to be the length of that drift ? 
A. Thirteen feet. I am _ not iota sure whether that was the 
whole drift or a part of It. 
Cross-examination by Mr. WHEAT: 


©. When was that measurement made, do you say ? 
A. September fifteenth, 1881. 
©. How long do you say the drift was ? 


‘ 
A. Thirteen feet to the point measured from. I am not sure 


whi ther that was the whole drift I assisted in measuring. I held 
Oll¢ id of the Lape and Captain Holbr Or rk t he other. 
Q. ‘tn don’t know whether you measured the whole length of 


ie drift ora portion ? 


A. He held the end inside, so 
). Did you see where he held 
A. No,si 
Q. Were you inside of the drif 
\ No, sir. 
Yo u don’t know whether you helped to measure the whole 
length of that drift or a portion of it’ 

A. I do not, si 


[ don’t know. 
? , . ‘ 
his end inside? 


J. Horisrook, recalled on the part of the plaintiffs, testified as 
follows: 
Direct examination by Mr. CAVENDER : 
Q. Mr. Holbrook, you are a miner ? 
A. Yes, sir. 
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Q. How long have you been a miner? 
A. For over twenty-three years, mining and prospecting and in- 
terested in mining. 
Q. Where have you prospected and eave 
A. I prospected and mined from Wyoming to New Mexico and 
Arizona. 
(). And Colorado ? 
181 A. Yes, sir; about fifteen years of that time in Colorado. 
Q. How long have you been in the Monarch district, in 
ffee county ? 
A. Over th ree years. 


C] 


a 
a 
~ 


@. When did you first go there? 

A. In the early part of September, 1879 

Q) Have you been in this drift in controversy 4 

A. Yes, si 

Q. That was run from the forty-foot shaft? 

A. Y es, sir 

Q. When were you there first 

A. I was there first on the twelfth of August, of 1881, in company 


with’ Mr. Boyd. 

~. Were you ever there with Mr. Fred. Bulk! ley and Mr. Smith ? 

A. I was there in company with Mr. Bulkley and found Mr. 
Smith down in the drift. 

Q. Is Mr. Smith, the gentleman you refer to, the gentleman who 
testified for the defendants? 

A. Benjamin F. Smith. 

Q. Did Mr. Smith point cut to you and Mr. Bulkley the termina- 
tion of this drift as it was left by him as a workman ? 

A. No, sir; Mr. Bulkley wasn’t there at that time; Mr. Smith 
wasn’t in there at the time Mr. Bulkley and I measured it. 

®. Did he point it out to you ¢ 


A. He pointed it out to me; I went down into the shaft while Mr. 
Boyd was on top at the win das, Mr. Boyd sat on the windlass 
platform and I went down in it, knowing Mr. Smith was there. 


@. Did Mr. Smith point mahp to you where that adlh—~erlenns they 
had ceased working on that drift ? 
A. Yes, sir; I asked him to. 

(). And he polnted it out to you | 
A. Yes, sIr. 

Q. Could you discover readily where it wi 

A. I could discover by the difference in the isles 


, 


182 Defendants’ counsel object to the mode of examining and 

the last answer, because ‘the same is hearsay, and that Mr. 
Smith is not a party to the suit; which objection the court over- 
ruled, and to which ruling of the court the defendants, by their coun- 
sel, then and there duly excepted. 


Q. Now, you say there were old timbers and new timbers in that 
drift? ' 
A. Yes, sir; it showed a little difference. 


M. W. QUIMBY ET AL. VS. J. SCOTT BOYD, JR., ET AL. 109 


Q. And where you were shown was to the end of the old timber- 
Ing ? 

A. Yes, sir. 

(. Did you make any measurement of that with anybody else’s 
assistance ? 

A. No,sir; I merely stepped it off—four long steps—so as to satisfy 
myself of what it was to its conjunction with the shaft 

Q. Didn’t you afterwards measure it with Mr. Bulkley ? 

1. I did; yes, sir, afterwards. 

©. You first stepped it off and then you afterwards measured it 
with Mr. Bulkley ? 

A. Yes. sir. 
). Did you use a tape line ? 
A. Yes, sir; with a tape line with Mr. Bulkley. 

Q. Now, then, what part of the measurement did you do? 

A. I held one end of the oe and Mr. Bulkley held the other, 
he reel that the Lape Is he ld 1, “al the collar of the windlass, and 
he thirteen feet that he has poder to was from the collar of 
he windlass to where the top of the drift is; it is not a drift; it is 
an incline, to the top of that incline, and then passing on in we 

found it eighteen feet to the end of their work. 

183 ©. And how far was it to the end of the old timber, to 

where the drift started in? 

A. I don’t oe we measured thatat thattime. I don’t distinetly 
remember about , though. 

Q. What distance did you make it from where that incline started 
in from the shaft to the end of the old timbers? 

A. lam trying to think or rem mber whether I made a subtrac- 
tion off that Lane line, but | think I did at that poin it, and [ think 
[ found it to that mark about twelve feet. I don’t remember 
exactly about that part of the measurement. 

(). It was about twelve feet ? 

A. Yes, sir; it was about twelve feet. 

@. Mr. Holbrook, considering the locality, the price of labor, and 

the matters that are taken into consideration when work of that 
sort is done, what, in your judgment, is a fair value for making that 
drift and running it as vou found it, timbered and all, per fout ? 

A. Well, I should consider it a fair contract on my part, if I was 
contracting to have the work done, ten dollars a foot. I would con- 
sider that fair, in taking into consideration the money that was 
expended on as many as ten or twelve different claims that I know 
of there, which I have worked on myself and contracted On, from 
the Monarch mine clear to the top of that mountain. I never got 
anything less than eight dollars a foot, and had to pay as high as 
twelve; taking all those things into consideration, and further up 
the mountain I should consider it was ten dollars a foot to do it; 
that is what I did consider it worth. 

@. You consider it worth now ten dollars a foot? 

A. Yes, sir; to do ten or twelve feet of work—that is, I wouldn’t 
take it for less to-day, to continue it right along, at less than that. 
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Q. If you had to continue that work right on, with what 
184 you see there now, you wouldn’t take it to-day at less than 
ten dollars a foot ? 

A. I might take it at eight, but I don’t think I would take it less 
than that,though. I would want, generally speaking, ten dollars a 
foot to undertake to take a contract up there; it would depend upon 
how hard up I was. 

Q. I will ask you this, whether or not, taking the work as it stands 
and its location and the price for which such work 1s done, from 
eight to ten dollars a foot would be a fair price for the doing of such 
work ? 

A. I would consider to-day eight to ten dollars a very fair con- 
tract, a very fair contract price for the work—that is, as contracting 
to have it done; if I owned the claim, it was fair. 

Q. Do you recognize that memorandum, Mr. Holbrook (handing 
same to witness) f 

A. Yes, sir; .that is mv writing. 

@. Now, what is that’ 

A. It isa memorandum that I made on the evening of the day 
I was at the claim. 

Q. Just refresh your recollection as to the distances, the size, etc. 

A. I don’t think it needs any refreshment; yes, sir; now, I un- 
derstand it; well, it is as I have always testified. 

(). This refreshes your recollection ? 

A. Yes, sir. 

@. I want to ask you from this how wide that was in the bottom, 
in the clear. Just look at that memoranda—l want you to refresh 
your memory—and tell the jury the width of that drift in the clear, 
in the bottom. 

A. There is nothing in there with reference to that; I made no 
such notation. [ think the notes there refer to the size of the 
shaft—four by seven. I know what the size of the incline was, if 

that is what you mean. 
185 ©. What was the size of the incline? 
A. The incline was—just let me have that a minute; there 
is a point where I can refresh my memory on—I think it was four 
by six, but I am not certain, including timbers. 


Cross-examination by Mr. SHARMAN: 


Q. Mr. Holbrook, your estimate is based upon what you term a 
contract price, is it not? 

A. Yes, sir; based upon what I[ would be willing to do the work 
for. 

Q. Taking upon yourself as a contractor the hazard of different 
kinds of material to go through? 

A. Yes, sir. 

Q. That would largely affect your estimate as to what it was 
worth, wouldn’t it? | 

A. Yes, sir; knowing the character of the rock that was first 
started in, it would. 
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Q. And having to go a certain distance—a certain length? 
A. Yes, sir. 
Q. Then you would expect to be protected in the hazard that you 


might assume in running the drift on a contract; is that what I 
understand you? 

A. Undoubtedly ; yes, sir, 

(). If, however, the same work ‘could be done, and there was no 
requirement as to the length, the number of feet to be ruan—nothing 
specified In any contract but simply as to the amount of work done— 
what would you base an estimate upon as to whether the price was 

? reasonable or not? In other words, if this work could be done in 
one week, at three dollars and a half a day, would you consider that 
it was worth ten dollars a foot to do it? 

A. I wouldn’t know that it could be done in one week. | 

(. If yeu didn’t have to ascertain until the work was done? 

_ A. I wouldn’t take it in that way at all; no, sir. 
186 Q. Your estimate is entirely based upon what you would 
take a contract not knowing what you would meet? 

A. I base it upon what I knew contract work had resulted in for 
a year in that camp. 

Q. The contractor taking the hazard of what kind of rock he had 
to go through ? 


A. -—-— 


Redirect examination by Mr. PATrEerson: 


; Q. Is not the great majority of assessment work done that way, bv 

contract, in that locality? 

A. Yes, sir; 1 might say four out of five of them are done by 
contract. 

©. You undertake to do so much work under a contract for a 
hundred dollars; then the miners consider they have done their 
work ? 

A. They have heretofore considered they have complied with the 
law. I know that. 


Recross-examination by Mr. SHARMAN: 


Q. You mean when they take a contract to goa certain number 
of feet ? 

A. When they paid a hundred dollars to do a certain amount of 
work. 


W. J. FInngEGAN, recalled on the part of the plaintiffs, testified as 
follows: 


Direct examination by Mr. PaTrerson: 


Q. You are a miner, Mr. Finnegan? 

A. Yes, sir. 

Q. How long have you mined altogether ? 

A. In this district? I have been there eight years. 
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Q. Mr. Finnegan, when were you in the Monarch mining dis- 
trict ? 


A. Last? 
1387 (. What period of time were you there? 


A. In 1878, in the earliest days of Monarch, because the 
claims were conyeyed in September. I went in there in 1878. 
Q. Have you been mining as a practical miner, doing contract 
work and everything of that sort, up there? 

A. Yes, sir; I have sold forty-three claims and interests in them 
and found them; I come pretty near 

©. Were you ever in this shaft or what was the Paymaster shaft? 

A. Yes, sir; I was in the shaft. 

@. Were you ever in this drift that is in.controversy ? 

A. No, sir. 

@. When were you in the shaft ? 

A. I was in the shaft about—I think I was there three or four 
weeks before the work was completed, previous to the surveying 
of it. 

Q. Do you know the character of the rock through which the shaft 
was sunk ? 

A. Yes, sir. 

Q. Do you know the character of the rock where the vein takes off 
the shaft about twelve or thirteen feet from the surface? 

A. It was near about ten feet six inches, I think we called it, when 
I measured it, I thik, at that point. 

®. You know the character of that rock ? 

A. Yes, sir. 

@. I will ask you to state, taking into consideration the character 
of the rock, the location of the ground, the value of labor and every- 
thing of that sort, what would be a fair price per foot for runniug a 
drift of that vein, say, in a distance of twelve or thirteen feet ? 

A. Commencing at the bottom of the shaft ? 

Q. Commencing at a point eleven or twelve feet froin the surface 

in the shaft and running on the vein at that point ? 
188 A. Well, I never run ten or twelve feet in my life for less 
than a hundred dollars; I think it is worth a hundred 
dollars for any prospector—a hundred dollars; not less than that. 

@. Are you familiar with what work of that sort is done for under 
contracts in the camp? 

A. Well, some; yes, in the camp in that neighborhood; not ex- 
actly right close to that line. ° 

Q. But right in that neighborhood ? 


Objected to by defendants’ counsel because immaterial. Objection 
sustained. 


Cross-examination by Mr. SHARMAN: 


Q. You,say you never were in this drift, Mr. Finnigan ? 
A. I never was in the drift that is now in controversy; I never 
was in there. 
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Q. The last time you were in the shaft you didn’t go down to the 
distance the drift runs off? 
A. Not quite to the drift, from the testimony. 
(. So your estimate is based entirely upon the diuanien of the 
ground that you saw? 
The formation and character of that rock and what I saw while 
in there. 
(). Down ten feet ? 
I have been in deeper holes than that there. 
@. Iam talking about that hole. 
A. That hole was ten feet six inches when I was in there. 
Q. All you know about where the drift run off is by hearsay ? 
A. I know nothing particularly about the drift at all. 


JouNn Hurveurt, recalled on the part of the plaintiffs, testified as 
follows: 
189 Direct examination by Mr. Parrerson : 


). You are one of the owners of the Paymaster claim, I believe 7? 
A. Yes, sir. 
\ 


Q. Mr. Hurlburt, did you have this work done for the company 
in 1880? 

A. Yes, sir. 

(). ‘The assessment work on the claim ? 

A. All of it; yes, sir. 


(. Who did you contract with to do this work ? 
A. With Thomas White. 
(). Did you pay for this work 
A. Yes, Sir. 
(). How aii you pay? 
A. A hundred dollars. 
Objected to by defendants’ counsel, which objection was by the 
court overruled ; to which defendants then and there excepted at 
the time. 


+) 


®. In money? 

A. Yes. sir: in a check. 

(). ‘That uk ae cashed ? 

A. Yes. sir: lt was. 

And t amit plaintiffs rested their case. 


i 
The foregoing was all the evidence introduced either by plaintiffs 
or defendants at the trial of this causs 
And thereupon the court instructed the jury as follows: 
The jury are instructed upon the law of this case as follows: 

To constitute a valid location of a mining claim under the 
law the locator must first discover a vein, lode, ledge, or deposit of 
rock in place carrying gold, silver, lead, or other valuable deposit ; 
post at the point of discovery a plain sign or notice containing name 
of lode, _name of locator, & date of location; within 60 days 
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190 _— after the date of such dise “overy he must sink a discovery shaft 

thereon to the dept th of at least 10 feet below the lowest tL part of 
the rim thereof at the surface, or deeper, if necessary, to disclose the 
vein there in. Before filing his location certificate hereinafter men- 
tioned he must mark the boundaries of the claim by six substantial 
Posts hewed or marked on the side in towards the same, to wit, one 
aut each corner and one at the center of each side lines thereof; and 
within three months from the date of discovery aforesaid he must 
file with the clerk & recorder of the county in which the claim is 
situated a location ec oa containing the name of the lode, name 


of | ator, date ol loca the number of feet in lengt h claimed Oll 
ene side Ol the Sissovelll shal Lt, gene ral Course of the lod C as — 
as may be, and such description as will serve to identify the claim 


} . } 
‘CTLALNELYV : erence that 11 the location certificate 


with reusonabl 
| j 3 1. _ "es | . : ] | . : 4 
before the discovery shaft be sunk to the requisite 


aforesaid be fi 

depth, and the locator afterwards and before any third person or 

persons acquire any rights or interests In the premises, completes 

such location work, it is in law the same as though performed in the 

order & within the time above specified. Given: J. C. Helm. 

2d. If you find from the evidence that plaintiffs or their grantors 

made rat valid 

pliance with the law as aforesai that during the year 1880 they 

performed or caust d to be perform ros thereon S100 worth of labor, 
or placed ete, linprovements of that value, or placed 

19] thereon work & improvements aggregating $100 in value you 
will find for the plaintiffs. Given: J. C. Helm. 


i | » “— 2 . -_ . a . 
OC ation of Line Premises In controvers\ WY a full COlll- 


3d. One branch of the “opm wg In this case is that the plain- 
tiffs have abandoned their rights under their original location & 


have forfeited them by reason ‘of the failure to periorm the annual 
assessment work required by the statute; and you are further in- 
structed that the burden of establishing the abandonment is upon 
the defendants, the rule being that where a party insists upon a 
forfeiture by abandonment or otherwise, & relies thereon to built up 
a right in himself to the thing forfeited he is bound to esta vb lish the 
facts upon which his asserted ri depends. Given: J. C. Helm. 
4th. You are instructed that if the plaintiffs failed to perform one 
hundred dollars’ worth of work or make improvements of that 
value upon the premises in controversy in 1880 and did not resume 
work thereon before the defend: sa entered upon & acquired rights 


} i 


in the same, if you find that they did acquire such rights, then any 
work and labor done or x sc ng nts made by the plaintiffs after 
entry by the defendants thereon would not operate to reinvest the 
plaintiffs with a right to the possession thereof,and you should find 
for the defendants. Given: J. C. Helm. 
5th. You are instructed that the question whether the required 
annual labor or improvements of the value of one hundred dollars 
was performed or made on the Paymaster claim in A. D. 
192 1880 is to be determined by the actual value ot the labor or 
improvements, considering the reasonable cost of labor and 
materials in that section, and at that time, and not by what, if any- 
thing, the plaintifis paid to Thomas White therefor; an affidavit 
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that such assessment work was done is only prima facie evidence of 
that fact and may be overcome by orai testimony to the contrary. 

6th. If you find for the plaintiff, you will answer in writing the 
following question : 

“ What was the actual value at the time when done of the labor 
performed and improvements made on the Paymaster claim during 
the year ISSO?” Given: J. C. Helm. 

7th. If you believe from the evidence that plaintiffs or their 
grantors failed to fully comply with the law as given in the first 
foregoing instruction, in making their original location of the Pay- 
master lode, or if you believe irom =the evidence that they failed 
during the year 1880 to place thereon work and improvements of 
the value of $100, and did not subsequently and before defendants 
took serge and begun making ¢ a location thereof, re-enter thereon 
and begin the deve an, sag nt thereof, then, in either event, you will 
find fe r the de fend: int Give ne: J.C Hlelm. 

To the giving of 1 ssiteailaans number- Ist, 2d, 3d, 4th, 5th, 6th, 
ith the defendants, “ their counsel, then and there nig bw excepted. 

And thereupon defendants’ counsel asked the court to instruct 

the jury on the part of the defendants as follows, but which 
195 the court refused to do: 

The jury are instructed that the locator of a mining 
claim in the Monarch mining district, situated in the county of 
Chaffee, State of Colorado, is only entitled to claim one hundred 
and fifty feet on either side of the centre of the vein of mineral 


which he claims to have discovered, and he must state in his 
certificate of location the number of fe et so claimed on each side of 
the centre of such vein, and if the jury find that the certificate of 


location introduced by plaintiffs in this case did not state the num- 
ber of feet claimed on each = of the centre of such vein, or that 
the discovery shaft of the Paymaster claim was, in fact, at a point 
more than one hundred and fifty feet from one of the side bound- 
aries of the said claim, then they must find for the defendants, if 
they further find that defendants subsequently made a valid loca- 
tion of the Monticello claim before any further acts were done by 
the locator of the Paymaster or his grantors to amend or perfect 
such location certificate or location. Refused: J. C. Helm. 

2d. That the jury should find for the defendants, the evidence 
not belie “sufficient to sustain a verdict for the plaintiffs. Refused : 
J. C. Helm. 

To which ruling of the court in refusing to give said instructions 
to the jurv the defendants, by their counsel, then and there duly 


excepted. 


And thereupon the jury retired in charge of a sworn officer to 

consider of their verdict, and there after, on the same day, 

194 returned unto court their verdict. which is in the words and 
figures as follows: 


Boyp et al. vs. QuimBy ef al. 


We, the jury, find for the plaintiffs, and that they are entitled to 
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the possession of the premises in controversy, and we further find 
that the work done in 1880 was worth $100.00. 


R. W. ANDERSON, Foreman 
To which verdict the defendants, W. M. Quimby and J. 8. Boon, 


by their counsel, then and there dale excepted and gave notice of a 
motion for a new trial herein. 
And thereupon defendants’ counsel made and filed a motion for 
a judgment herein on ther behalf, notwithstanding the verdict, which 
motion is as follows: 
STATE OF COLORADO, ) 
( niu nty oO f Fk] Paso. 


In the District Court of the Fourth Judicial District in and for 
the County of El Paso, State of Colorado. November Term, 


ag 


1882. 
J. Scott Boyp et al., Plaintiffs, 
| . a ? \ No. 8238. 
W. M. (J)UIMBY, J. S. Boon, and JAcon Werenicn. Defend- | ) 
ants. 


Now come the defendants, W. M. Quimby and John S. Boon, and 
move the court to enter judgment in favor of said def fe ds ints, not- 
withstanding the verdict, for the reason that upon the record plain- 
tiffs are not entitled to recover; and 

Second. For the reason that the plaintiffs failed to prove a suffi- 
cient case for the jury. 

W.J. SHARMAN, with whom is 
J. L. WILLIAMS, 
Att’ys for said Defendants. 


195 Which said motion the veo overruled ; to which ruling 
of the court said defendants then and there duly excepted. 


And thereupon, upon the 20th day of November, A. D. 188‘ 2. said 
defendants made & filed a motion for a new trial and to vacate said 
verdict; which said motion is in words and figures as follows, to 
wit: 


— 


STATE OF COLORADO, e 
County of El Paso. ; — 
In the District Court of 4th Judicial District in and for the 
County of El Paso, Hh ne ( ‘olorado. Novem ber ‘Term. LSS. 


J. Scott Boyp et al., Plaintiffs, 
PSs. - 
W. M. ¢ eS ) : — > No. 82 
M. QuIMBY, 00N, and 8S. Jacop Wetcu, De- | 
fendants. } 


And now come said defendants, W. M. Quimby and J.S. Boon, 
two of said defendants, and move the court to vacate and set aside 


—- 
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the verdict heretofore rendered at this November term, 1882, in the 
said above-entitled action and to grant said defendants a new trial 
herein for the following causes, materially affecting the substantial 
rights of said parties, to wit: 
ist. For and because of the insufficiency of the evidence to justify 
the verdict. 
2nd. Because of error in law occurring at the trial and excepted 
to at the time by the said defendants. 
od. Because the said verdict is against the law. 
ith. Because the said verdict is against the evidence. 
3d. Because the said verdict is against the law and the evidence. 
4th. Because the court erred in overruling said defendants’ mo- 
tion for for a nonsuit, which was excepted — by said defend- 
196 ants at the time. | 
». Because of error occurring at the trial and excepted to by 
said defendants at the time, in this, that the court erred in giving, 
on its own motion, instruetions numbered Ist, 2d, 3d, 4th, 5th, 6th, 
7th ; that the court erred in refusing the instructions asked by 
the defendants aforesaid, numbered Ist and 2d; that the court erred 
in admitting irreievant, incompetent, and improper testimony of- 
fered by the plaintiffs at the trial and against the objections of said 
defendants; that the court erred in rejecting relevant, competent, 
and proper testimony offered by the said defendants at the trial. 
6th. Because the jury disobeyed the instructions of the court. 
W.J. SHARMAN, with whom is 
J. L. WILLIAMS, 
Alt’ys for said Defendants. 


Which said motion for a new trial the court overruled, and to 
which ruling of the court said defendants, by their counsel, then and 
— duly excepted. 

Forasmuch as the matters and things hereinbefore set forth do not 
fully appear of record in the above-entitled cause, the defendants 
beg leave to tender this their bill of exce p tions, and pray that the 
court may sign and seal the same, which is accordingly done this 
6th day of January, A. D. 1885. 

| SEAL. JOSEPH C. HELM, Judge. 


No objections to signing this bill of exceptions. 


T. M PATTERSON. 


Said bill of ex. filed in dist. c’t Jan’y 8, 1883. 


J. E. McINTYR {, Clerk. 


197 Be it remembered that heretofore and on the 23d day of 
December there was filed in said dist. court, in words and 
figures, the following appeal bond : 
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STATE OF COLORADO, } 
County of ke] Paso, j nites 


In the District Court of the Fourth Judicial District in and for th: 
County of I] Paso, State of Colorado. 


J. Scorr Boyp, Jr., Ricnarp T. Haines, Jupson Bent, Jonn Hur 
bert, John P. Risque, Alexander H. Rice, William Roberts, Kate 
Magruder, Joseph W. Borde n, John W. Carson, Harmon W 
Hendricks, Henry D. Cook, Jr.,and Alex. F. Magruder, Plaintiffs 

rs. 


W.M. Quiusy, J. S. Boon, and 8. Jacop Wetsu, Defendants 


Know all men by these presents that we, 7: M. Quimby and J 
S. Boon, as principals, and James Street H. ‘ Boon. r. R. Fisher 
and C. F. Lee, as sureties, are held nd kon bound unto J. Scot 
Boyd, Jr., Richard T. Haines, Judson Bent, John Hulbert, Alexan 
der H. Rice, William Roberts, John P. Risque, Kate Magruder, 
seph W. Borden, John W. Carson, Harmon W. Hendricks, Henry 
D. Cook, Jr., Alex. F. © bine plaintiffs in the above-entitled ae. 
tion, in the pen nal sum of one thousand dollars; for the payment o' 
which, well and truly to be made, we do hereby bind ourselves, ou 
heirs, executors, and administrators 

Dated, signed, and sealed, this 4th day of December, A. D. 1882. 

The condition of the above undertaking is such, however, that 
whereas the said above-named plaintiffs did, on the 20th day ) 

November, A. D. 1882, to wit, at the November term, A. D 

198 1882, of the said district court of the 4th judicial district in 
and for the COUNLY of Ke] Paso. State of Colorado, recover a 
judgment against the said above-bounden W. M. Quimby and J. 8S. 
Boon for the possession of certain lands and premises in the com- 
plaint of plaintiffs in said action described, together with costs of 
said action; and whereas the said above-bounden W. M. Quimby and 
J.S. Boon have appealed to the Supreme Court of the State of Colo- 
rado from the said judgment so rendered as aforesaid: Now,therefore. 
the said above-bounden principals and sureties shall perform 
and pay the judgment In said cause 1n case the same shall be igen d, 
together with costs, interest, and damages, and shall also duly pros- 
ecute the said appeal, then this obligation shall be null ee void ; 


! 


otherwise to remain in full force and effect. 
W. M. QUIMBY, 
By A. W. HARRINGTON, [seEAt.] 
Attorney-in- Fact. 


J. S. BOON, SEAL. 
JAMES STREETER. SEAL. 
H. C. BOON. SEAL. 


G. R. FISHER. SEAL. 
| C. F. LEE. SEAL. 


Endorsed: Filed and approved Dec. 23d, ’82. 


I, J. E. McIntyre, clerk of the district court of El Paso county, in 
the State aforesaid, do hereby certify the above and foregoing to be 


,1n 
be 
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a true, perfect, and complete copy of summons, injunction, writ, 
complaint, answer, supplemental answer, and all orders made 
199 in El Paso dist. e’t, bill of ex., and appeal bond in a certain 
cause heretofore depending in said court, on the — side 
thereof, wherein J. Scott Boyd e a/. were pl’ffs and W. M. Quimby 
ct al. were defendants 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Colorado Springs, this 20th day of January, A. 
D. 1883. 


(seat. ] J. E. McINTYRE, Clerk. 
Assignment of Errors. 


In the Supreme Court of the State of Colorado. 


J. Scott Boyp, Jr., Ricnarp T. Hatnes, Jupson Bent, Joun Hut- 
bert, John P. Risque, William Roberts, Kate M: iwruder, Joseph 
W. Borden, John W. Carson, Hanson W. Hendricks, Henry D. 
Cook, Jr, Alexander F. Magruder, Appellees, 

Us. 


W. M. Quimsy and Joun 8. Boon, Appellants. 


Now come the said appellants, W. M. Quimby and John 8S. Boon, 
by W.J. Sharman, their attorney, and say that there is manifest 
error in the record and proceedings in the above-entitled cause, in 
this, to wit: 

[. The court erred in admitting, against objections of said W. M. 
Quimby and John 8. Boone, defendants in the court below, in evi- 
dence, a certain paper designated as “ Plaintiffs’ Exhibit A.” Folios 
133 to 136, inclusive. 

[I. The court erred in oe in evidence, against the 
ZUU objection of said defendants, § a cert iin paper designated “ Plain- 


tiffs’ Exhibit Y.” Folios ISL to 163, inclusive. 
[1]. The court erred in admitting in evidence, against the objec- 


tions of said defendants, “ Plaintiffs’ hy: <hibit Z.” Folios 164 to 177, 
In clusive. | 

IV. The court erred in admit ting in ev ide ‘nee, against the objec- 
tion of said defendants, “ Plaintiffs’ Exhibit D D.” Folios 189 to 
201. inclusive. ; 

V. The court erred in admitting in evidence, against the objec- 
tions of said defendants, “ Plaintiffs’ Exhibit E E.” Folios 202 to 
214, inclusive. 

VI. The court erred in admitting in evidence, against the objec- 
tion of said defendants, “ Plaintiffs’ Exhibit A A.” Folios 178 to 
189, inclusive. 

VII. The court erred in admitting in evidence, against the said 
defendants’ objections, “ Plaintiffs’ Exhibit FF.” F olios 215 to 227, 
inclusive. 

VIII. The court erred in admitting in evidence, against the objec- 
tion of said defendants, “ Plaintiffs’ Exhibit Cert’f., &e.” Folios 
228 to 234, inclusive. 
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LX. The court erred in admitting in evidence, against the objec- 
tion of said defendants, “ Plaintiffs’ Exhibit Certif., &e.” Folios 
204 to 236, Inclusive. : 

X. The court erred in admitting in evidence, against the objec- 
tion of said r Pate “ Plaintitts’ Exhibit Certif., &c.” Folios 
236 to 242, inclusive. 

XI. ‘The court erred in overruling said defendants’ motion 
20] fora nonsuit at the close of plaintiffs’ case. Folios 
297, inclusive. 

X11. The court erred in overruling the said defendants’ objections 
to the sufhiciency ol plall ntiffs’ p leadings and proofs. Folio 258. 

XII. ‘The court erred in overruling the said defendants’ objection 
to the follo wing r gue stions and answers: 

* ©. Did yeu pay for this work ? 

ot We 

“Q. How much did you pay? 

“A.A hundred dollars.” 


256 to 


rs 

XIV. The court erred in giving, of its own motion, so much of in- 
struction No. 1 as follows: 

‘Provided, That if the location certificate aforesaid be filed before 
the discovery sl the requisite depth and the locator 
afterwards, and | efore any third person or persons acquire any right 
or ipterests in the premises, complet s such location work, itis in law 
the SaHnieC as though performed in the order and Wil ithin the time 
specified.” Folio 623 

XV. The court erred in charging the jury as follows: 


‘ , , } i] ; ] : ‘ — : 
If you find from the evidence that plaintiffs or their grantors 
made a valid location O! the por mise in controversy by a ull coln- 


J f 
pliance with the aw as aforesald. and that dul lng the year | 
| I 
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periormes OT Caused LO De VPeCriortined Lnereon S100 worth ‘) j 


abor or 
placed thereon improvements of that value, or placed thereon work 
and improvements aggr he $100 in value, you will find for the 
plaintiffs.” Folio 62 
202 AVI. The eourt erred in charging the jur as follows : 
“One branch of the defence in this case is that the plaintiffs 
have abandoned their rights under their origi mal netinn ane ieee 
forfeited them by reason of the failure to perform the annual assess- 
ment work required by the statute, and you are further instructed 
that the burden of establishing the abondonment is upon the de- 
fendants, the rule being that when a party insists upon a forfeiture, 


fam 


— 


} 


by abandonment or otherwise,and relies thereon to build up a right 
in himself to the thing forfeited, he is bound to establish the facts 
upon which his asserted rights depends.” Folio 625, 626. 
XVII. The court erred in refusing to give following instructions 
quem 4 a4 sald defendants: : 
The jury are instructed that the locator of a mining claim 
An Monarch mining distri ct, situated in the county of Chaffee, 
State of Color: ido, is only entit led LO claim one hundred and hity 
feet on either side of the center of the vein of mineral which he 
claims to have discovered ; he must state in his certificate of loca- 
tion the number of feet so Peter on each side of the center of such 
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vein, and if the jury find that the certificate of location introduced 
by plaintiffs in this case did not state the number of feet claimed on 
each side of the center of such vein, or that the discovery shaft of 
the “ Paymaster ’ claim was in fact at a point more than one hun- 
dred and hity feet from one of the side boundaries of the said claim, 

then they must find for the defendants, if they further find 


203 that defendants subsequently made a valid location of the 

Monticello claim be lore ith} Iurtner actS were done by the 

locator of the “ Pay master” or his efrantors amend or pe rfect s such 
low iLIOn Ct rtificate or location. 

2nd. That the jury should find for the defendants, the evidence 

not being sufficient to sustain a verdict for the plaintiffs.” Folios 


H5.5 to O35. inclusive. 

XVIII. The court erred in overruling the motion of said defend- 
ants for judgment notwithstanding the verdict. Folio 640. 

XIX. The court erred in overruling the motion of said defend- 
ants to vacate and set aside the verdict and togrant said defendants 
trial. Folios 643 to 647, inclusive. 

W. J. SHARMAN, 


sf? ' iz i lj -F, * ’ , 
Al iO Dey » We i. (Juimoy «& John ». Boon. 


O} ipremne Court. J scott Boyd et al.. appel- 
lees, vs. W. M. Quimby ef al., appellants. Assignment of errors. 
Filed in supreme court 4, 3, 1883. James A. Miller, clerk. W. J. 


\ ‘ : . oo +47 es ; . 174 
Sharman. att’y for app Its. 
~ . 


.\nd afterwards and on, to wit, the 18th day of May, 1883, come 
' > " ‘ 2 . ry 
said appellees, by their attorneys, Markham, Patterson and Thomas, 
s & _ " 


nd file herein their joinder in error as follows, to wit: 
204 In the Supreme Court of 1 State of Colorado 
W. \ LJ ih iant 
j SCOT) BoryD \ L1e@es 


Come now the said appellees, by Markham, Patterson & Thomas, 


their attorneys, and say that ther s » error manifest in the record 


4 5 ] : rs " . ’ - TT. 4 . “=. . 
or Salad cause, and they especialy (j i Ll nere 1s any error as 
. +} 
aiier i by the said appellant 


MARKHAM. PATTERSON & THOMAS. 
Atty’ s for Ap) nellees. 


Endorsed: 1160. Supreme court. W. M. Quimby e¢ al. vs. J: 


Seott Boyd et al. Joinderin error. |! d 1n supreme court May 


LS, LSS35. James A. Miller, clerk. \I irkh Lim, Patterson W Thomas, 


atty’s for appellees. 


And thereafter and upon, to wit, the 20th day of March, A. D. 
LSS), re same being one of the judic! il days of the regular Decem- 
mber. A. D. 1884, term of said court—present, Honorable William 
le. Si duhal tentlans Honorable Wilbur F Stone, associate justice; 
Honorable Joseph C. Helm, associate ‘jantliae George H. Graham, 
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Ksq., s sheriff of Ar: ipahoe county, by Matthew Adams, bailiff; James 
A. Miller, clerk—the Pig st of said supreme court was 

205 entered of record in said cause in the words and figures as 
follows, to wit: 


W. M. Qurmsy and J. S. Boon, Appellants, 
vs. 

J. Scorr Boyp, Jr.. Ricnharp T. Hatnes, Jupson Bent, Jonn Hut- 
bert, John P. Risque, / lexander H. Rice, William Roberts, Kats 
Magruder, Joseph W. bi ag John W. Carson, Hanson W. Hen- 
dricks, Henry D. Cook, Jr., and Alexander I. Magruder, Appel- 


lees. 
Appeal from district court of El Paso county. 


At this day, this cause coming on to be heard, as well upon the 
transcript of proceedings and jadgment had in said district court in 


‘ 


and for the county of Pas » as also upon 1 the matters cmgoed aus 
error herein, and the same having been heretofore argued by coun- 
sel and submitted to the consideration and judgment of the court. 
and it appearing to the court that there is no error in the proceed- 
ings and judgment aforesaid in said district court, it 1s therefore 
considered and adjudged by the court that the judgment aforesaid 
of sald district court be. and the Saine is hereby, affirmed and re- 
main in full force and effect, and that this cause be remanded to 
said district court for such other and further proceedings according 
to law as shall be necessary to the fit al execution of the judgment 
of said district court in the cause, notwithstanding the said appeal. 
It 1s further orders d by the court that said appellees do have 
206 and recover of and from said appellants their costs in this 
behalf extended, to be taxed, and that they have execution 
therefor, and let the opinion of the court filed herein be recorded. 


And afterwards and upon, to wit, June 12th, A. D. 1885, the same 
being one of the judicial days of the regular April, A. D. 1885, term 
of said court—present, Honorable William E. Beck, chief justice: 
Honorable Wilbur F. Stone, associate justice; Honorable Joseph 
Helm, associate justice; George H. Graham, Hsq., sheriff of Arapa- 
hoe county, by Matthew Adams, bailiff; James A. Miller, clerk— 
the Sc aieneiad of said supreme court upon the petition of said 
appe llants for a rehearing herein was entered of record in said cause 
in the words and figures as follows, to wit: 


1? 
ur 


W. M. Quimsy and J. 8. Boon, Appellants, 


vs. 


J. Scott Boyp, Jr., Richarp JT. Harnes. Jupson Bent. Joun Hut- 


bert, John P. Risque, Alexander H. yg" William Roberts, Kate 
Magruder, Joseph W. Borden, John W. Carson, Hanson W. Hen- 
dricks, Henry D. Cook, Jr., and rai ws lH’, Magruder, Appel- 
lees. | 


Appeal from district court of El Paso county. 


At this day, this cause coming on to be heard upon the petition 


i 
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of said appellants for a rehearing herein, and upon con- 
207 sideration thereof, and being now fully advised in the 

premises, it is ordered by the court that said petition be, and 
is hereby, denied. And let the opinion of the court filed herein be 
recorded. 


And upon, to wit, the 17th day of June, A. D. 1885, the same being 
one of the juridical days of the regular April, A. D. 1885, term of 
said court—present, Honorable William E. Beck, chief justice; 
Honorable Wilbur F. stone, associate justice ; Honorable Joseph U. 
Helm, associate justice ; George H. Graham, Esq., sheriff of Arapahoe 
county, by Matthew Adams, bailiff; James A. Miller, clerk—the fol- 
lowing further proceedings were had and entered of record in said 
cause, to wit: 

W. M. Qurupy et al., Appellants, 
Us 


J. Scorr Boyp et al., Appellees. 
\ppeal from district court of El Paso county 
Appeal from district court of Il Faso county. 


At this day comes appellants, by W.J. Sharman, Esq., their attor- 
ney, and say to the court that they will at a short day sue out a writ 
of error from the Supreme Court of the United States to this court 
in this cause, and will also apply to the chief justice hereof for a 
citation to said appellees as defendants in error. 


’ 


And afterwards and on, to wit, July 18th, A. D. 1885, come the 
said appellants, by their attorney, W. J. Sharman, Esq., and 

208 file in the clerk’s office of said supreme court their complaint 
for writ of ‘error, which, with the allowance of said writ of 

error endorsed thereon, is in the following words and figures, to 


In the Supreme Court of State of Colorado. 


W. M. Quimpy et al., Appellants, 
is. 


J. SCOTT Boyp et al.. Appellees. 
Appeal from district court of El Paso county, State of Colorado. 


To the Honorable Wilbur F. Stone, acting chief justice of the su- 
preme court of Colorado: 

Now come W. M. Quimby and J. 8. Boon, appellants, by W. J. 
Sharman, their attorney, and complain that in the record — pro- 
ceedings and also in the rendition of a judgment in a suit between 
W. M. Quimby and J. 8. Boon, appellants, and J. Scott Boyd, Jr., 
Richard T. Haines, Judson Bent, John Hulbert, John P. Risque, 
Alexander H. Rice, William Roberts, Kate Magruder, Joseph W. 
Borden, John W. Carson, Harmon W. Hendricks, Henry D. Cook, 
Jr., and Alex. Magruder, appellees, in the supreme court of the State 
of Colorado, being the highest court of law of the said State in 
which a decision could be had in said suit, and in which a final 
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judgment was rendered against the said appellants on the 12th day 
of June, A. D. 1885, in said suit, wherein a title, right, and privilege 
and certain titles, rights, and privileges were specially set up and 
claimed under a certain statute and certain statutes of the United States. 
to wit, sections 2320, 2324 of the Revised Statutes of the United States 

and other statutes additional and amendatory thereto, and 
209 the decision was against the title, right, and privilege and 

the titles, rights, and privileges specially set up and claimed, 
all which appear in the record and proceedings in said suit, mani- 
fest error hath happened, to the great damage of the said W. M. 
Quimby and J. 8. Boon. 

Wherefore they pray that a writ of error be allowed, as well as 
such other process as may cause the same to be corrected by the 
Supreme Court of the United States. 

W. J. SHARMAN, 
Att'y for W. M. Quimby & J. S. Boon. 


Allowed this 17th day of August, A. D. 1885. 
WILBUR F. STONE, 
Acting Chief Justice of the Supreme Court of the State of Colorado, 
Chief Justice Willia it K Be ck hye Lng abse nt from tha Slate. 


Endorsed: 1160. In the supreme court. W. M. Quimby ef al., 
appellants, vs. J. Scott Boyd ef al., appellees. Complaint for writ of 
error to Supreme Court U. 5. Filed in supreme court July 18, 
1885. James A. Miller, clerk. W.J. Sharman, att’y for appellants. 

And thereafter and on, to wit, September 23d, 1885, come again said 
appellants, by their attorney as aforesaid, and file in the said clerk’s 
office their cost bond and power of attorney attached thereto, with 
the approval of said bond endorsed thereon, which is in the follow- 
ing words & figures, to wit: 

Know all men by these presents that whereas in a certain 
210 ~=suit in the supreme court of the State of Colorado, wherein 
W. M. Quimby and the undersigned were appellants and J. 
Scott Boyd, Jr., et al., were appellees, a writ of error has been sued 
out from the Supreme Court of the United States to the said supreme 
court of the State of Colorado for the correction of manifest error in 
the record and judgment in said suit, rendered by the said supreme 
court of the State of Colorado: Now, therefore. I do hereby make, 
constitute, and appoint W. J.Sharman my true and lawful attorney, 
for me and in my name, place, and stead to sign and seal such 
bond or bonds as may be required to effect a supersedeas of the said 
judgment complained of, and to answer all damages and costs if the 
plea of the appellants, now plaintiffs in error, shall fail in the said 
Supreme Court of the United States, and any and all bonds neces- 
sary in the premises to make effective the said supersedeas and writ 
of error at any stage of the proceedings in the said cause. giving and 
granting to my said attorney full power and authority to act in the 
premises as fully and completely as I might or could do if per- 
sonally present. | 


JOHN S. BOON. [seat] 
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STATE OF COLORADO, | __ . 
County of C., \ 


Personally appeared before me, the undersigned, a notary public 
within and for the county of Chaffee, State of Colorado, J. 8S. Boon, 
to me personally known to be the same person. who signed and 
sealed the above and foregoing power of attorney, and acknowledged 
that he executed the same voluntarily and for the purposes therein 
expressed. 


211 | NOTARIAL SEAL. | A. H. WELLS, 
Notary Publie. 


Signed, sealed, and delivered this twenty-ninth day of August, 
A. D. 1885. 
A. H. WELLS, 
Notary Public. 


Know all men by these presents that we, W. M. Quimby and J. 
S. Boon, as principals, and Munroe T. Quimby and Edward G. Pear- 
son, all of Boston, Mass., as sureties, are held and firmly bound unto 
J. Scott Boyd, Jr., Richard T. Haines, Judson Bent, John Hulbert, 
John P. Risque, Alexander H. Rice, Wilham Roberts, Kate Magru- 
der, Joseph W. Borden, John W. Carson, Harmon W. Hendricks, 
Henry D. Cook, Jr., and Alexander Magruder in the penal sum of 
two hundred dollars, lawful money of the United States; for the 
paymentof which, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. : 

Witness our hands and sealsthis seventeenth day of August, A. D. 
1885. ‘The conditions of this obligation is such that whereas the said 
J. Scott Boyd, Jr., Richard T. Haines, Judson Bent, John Hulburt, 
John P. Risque, Alexander H. Rice, William Roberts, Kate Magru- 
der, Joseph H. Borden, Jobn W. Carso : Harmon W. Hendricks, 
Henry D. Cook, Jr., and Alex. Magruder did, on the twentieth day 
of March, one thousand eight hundred and eighty-five, at a term of 
the supreme court of Colorado, then being holden within and for the 
State of Colorado, obtained a judgment against the above-bounden 


W. M. Quimby and J. 3S. Boon, affirming the judgment of the dis- 
trict court of El Paso county, in said State, for the recovery 
212 of the possession of certain real estate in the said judgment, 
more particularly described of record in said district court, 
as also in the transcript of record filed in the said ¢ause in said su- 
preme court of the State of Colorado, and to reverse which said 
judgment of affirmance the said W. M. Quimby and J. 8. Boon have 
sued out a writ of error from the Supreme Court of the United 
States to said supreme court of the State of Colorado: 
Now, therefore, if the said W. M. Quimby and J. 8. Boon shall 
duly prosecute said writ of error to effect and without delay, and if 
they fail to make their plea good shall answer all damages and costs, 
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then the above obligation to be void; otherwise to remain in full 
force and effect. 


WAREHAM M. QUIMBY. [sEAt.] 
JOHN S. BOON, 


By W. J. SHARMAN, | SEAL. | 


[His Att’ y-in- Fact. 
MONROE T. QUIMBY. SEAL. 
EDW’D G. PEARSON. ames, 
STATE OF MASSACHUSETTS, | __. 
Suffolk ( ounty, | eB 
Personally appeared this day before me, a notary public within 
and for the county of Suffolk and State aforesaid, Munroe T. Quimby 
and Edward G. Pearson, sureties on the foregoing bond, who, being 
duly sworn, deposed and said that each of them 1s seized and pos- 
sessed in his own right, over and above all his just debts and lia- 
bilities, in property not exempt by law from levy and sale under ex- 
ecution, of a clear, unincu 


neumbered estate of the value of two tlou- 
sand dollars within the State of Massachusetts. 


213 Subscribed and sworn to 
September, A. D. 1885. 

| NOTARIAL SEAL. | STEPHEN H. TYNG, 

Notary Public. 


before Ine this nineteenth day of 


Approved As of Aug 17th. 1895, 


WILBUR F. STONE, 
Judge Xv Acting (} he f ustice of Sup. (ourt of Colorado. 
Endorsed: 1160. Quimby ef al., pl’ffs in error, v. Boyd et al., 
def’ts in error. Cost bond 
coe 


| & power of att’y. Filed in supreme 
court Sep. 25, 1885. James A. Miller, clerk. 


And thereafter and on, to wit, October 5th, A. D. 1885, come again 
said appellants, by their attorney as aforesaid, and file in the said 
clerk’s office their bill of exceptions, which is in words and figures 
following, to wit: 
STATE OF COLORADO, 88: 

In the Supreme Court. April Term, A. D. 1885. 
W. M. Quimpy et al., Appellants, 

Mis 


J. Seott Boyd et al.. Appellees. 


Be it remembered that on the 20th day of March, A. D. 1885, 

at the above term, this cause coming on to be heard on the 

214 assignment of errors and briefs, arguments, and reply on 

behalf of appellants, as well as the answer on behalf of the 
appellees, the court delivered the following opinion, to wit: 
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QuimBy et al. vs. Boyn et al. 
Appeal from the district court of El Paso county. 


W. J. Sharman for the appellants. 
Markham, Patterson & Thomas for the appellees. 


Beck, (. J.: 

The first question demanding our consideration is whether the 
appellants, who were defendants below, were entitled to judgment, 
notwithstanding the submission of the cause, without objection from 
them, to a jury for trial and a verdict in favor of plaintiffs, for the 
reason that the new matter set up In their answer to the complaint 
was not put in issue by a replication 

Under section 75 of the code of civil procedure, comp. 1883, the 
defendants were entitled to have every material allegation of their 
answer taken as true, since no replication was filed thereto. 

But counsel for plaintiffs contend that this right was waived by 
the defendants by their failure at any stage of the trial to call the 
attention of the court to the fact that no replication had been filed 
and by their attempt to prove the affirmative allegations of the 
answer just as if the same had been controverted by a replication. 

The truth of the above proposition is denied by counsel for de- 
fendants, who affirm that they sought to take advantage of the 

condition of the pleadings at every stage of the trial; they 
215 indignantly repel the insinuation that they themselves over- 

looked the fact that no replication had been filed, and that 
they are now raising this specific objection for the first time in this 
court. <As proof to the contrary they refer us to their motion for 
nonsuit, entered at the close of plaintiffs’ direct testimony ; their 
instructions asked and refused, their motion for judgment notwith- 
standing the verdict, and their motion for new trial. 

There can be no question that the answer contained new matter 
which defendants were entitled to have taken as true, if not trav- 
ersed by a replication. The complaint charged them with an 
illegal entry upon the Paymaster lode mining claim, the property 
of the plaintiffs, and of an unlawful appropriation thereof. The 
answer denied these allegations and stated affirmatively that the 
premises In question had long been abandoned and forfeited by fail- 
ure of the plaintifls to perform the necessary manual labor required 
by law, and that at the time of the entry of the defendants the 
premises comprised a portion of the unoccupied public domain and 
were subject to relocation. The answer alleges a valid relocation 
thereof by defendants under the name of the Monticello lode. 

In this state of the pleadings, unless the omission to file a repli- 
cation was capable of being waived and was waived, there was no 
issue for a jury to try, and the result of the trial must be regarded 
as of no legal significance whatever. ‘The defendants were entitled 
to judgment upon their answer, as held by Judge Hallett in New- 
man vs. Newton, 3 Col. L. R., 193. No such judgment was asked, 
however, but the defendants went to trial just as if the issues were 
properly made up. We will say further, in this connection, 
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216 ~—sthat a critical examination of the entire record leads inevi- 

tably to one of two conclusions, to wit, that the fact that no 
replication had been filed to the answer must have been overlooked 
by defendants’ counsel, or that they must have sought to take ad- 
vantage of the default without calling the attention of the court 
and of the opposite counsel to this specific fact. Otherwise, why 
was not a motion for Judgment upon the pleadings interposed in 
the first instance instead of voluntarily going to trial upon the 
merits ? Why was not the specific defect now relied Upon pointed 
out in the motion for nonsuit, the motion for judgment, notwith- 
standing the verdict, or the motion for a new trial? And why was 
not this defect in the pleadings alluded to in the instructions asked 
for the defendants? ‘That some of the motions so interposed were 
broad enough to include the defeet in the pleadings is not sufficient. 
The pleadings are not specifically mentioned in any of them, and 
the only allusion made to the pleadings during the whole course of 
the trial, so far as we are advised, and this an indefinite allusion. 
was made by way of objection on part of the defendants to produc- 
ing evidence in defense upon the overruling of the motion for non- 
suit. The only information given about this objection is that it 
was “to the sufficiency of the pleadings and proofs of the plaintiffs.” 
W hat the defect was does not seem to have been mentioned. 

The only ground assigned in the motion for nonsuit is “ for the 
reason that there is no sufficient evidence to entitle the plaintiffs to 
recover.” 

The rule governing motions of this character is that the precise 

ground of the motion must be stated. As said in Kiler ». 
217 =Kimbal, 10 Cal., 268, the party should lay his finger on the 

point of his objection ; or, as expressed in People v. Barnard, 
27 Cal., 274, when a nonsuit is moved at the trial the attention of 
the court and of the opposite counsel should be particularly di- 
rected to the supposed defects in the plaintiff’s case. Defendants, 
having elected to rest his motion on the ground of insufficiency of 
evidence, are How estopped to say that it should have been sus- 
tained on the ground of a defect in the pleadings. | 

The two instructions prayed on part of the defendants were based, 
one on supposed defects in plaintiffs’ location certificate, the other 
upon insufficiency of their evidence to sustain a verdict. No effort 
to take advantage of the state of the pleadings is discernable here. 

Of the eight grounds assigned in the motion for a new trial but 
one could have reference to the point now insisted upon, viz., be- 
ause of error in law occurring at the trial and excepted to at the 
time by the said defendants. ‘The allegation that the error was ex- 
cepted to shows that it did not relate to a defect in the pleadings, 

for no ruling appears to have been made or asked concerning the 
pleadings, and for the same reason no exception was saved to any al- 
leged error of law involving the sufficiency of the pleadings. 

he grounds assigned in the motion for judgment, notwithstand- 
ing the verdict, are “for the reason that upon the record plaintiffs 
are not entitled to recover; and, second, for the reason that the plain- 
tills failed to prove a sufficient case for the jury.” 
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No error was committed in denying this motion. It cannot be said 
to have been based on defects in the pleadings, because they are 
not mentioned. It therefore assumes to be the usual motion for 
218 judgment non abstante veridicto, but this is not a proper mo- 
tion to be interposed by a defendant, and the courts say that 
when so interposed it should not be entertained. In Bradshaw vs. 
Hedge, 10 lowa, 402, the court sgh A motion non abstante veri- 
dicto was only entertained by the courts under the former system of 
pi adings and practice, under a certain state of pleadings and findings 
by the jury, as when the defendant admitted the material allegations 
in the plaintiff’s declaration, but joined issue upon some immaterial 
averment which was found by the jury for the defendant. It appears, 
however, that the courts have never entertained such motion when 
made by the defendant.” 

This case holds, and the decision is supported by authorities 
therein cited, that the proper motion fora defendant, when the ver- 
lict is for the plaintiff, is in arrest of Judgment. 

It is appare nt from an inspect ion of this record that the defend- 
ants proceeded in all respects just as they would have done if the 
issues had been regularly heeune ‘A By introducing evidence to prove 
the affirmative allegations of their answer they treated them as con- 
troverted and put in issue, and it is now too late to raise the specific 
point for the first time that there was no issue totry. The objec- 
tion has clearly been waived. In support of this conclusion we cite 


the following adjudications: 
In McAllister v. Howell, 42 Ind., 16, the court say: “'There was 
no replication filed to the answer; but it has been held in numer- 
ous cases that an affirmative answer, where the cause has been tried 
without a replication, will be deemed to have been controverted on 
the trial in the same manner as if a replication in denial had 
219 been filed.” 
[In Hopkins v. Cothran, 17 Kan., 178, the same view is taken. 
The language * the court is: “ Now, it is true that said amended 
answer was not replied to, but still the case was tried In every re- 
spect the same as it would have been tried if a reply had been filed 
he amended answer, and therefore we think the defendants 
waived a reply. * * * The attention of the court below was at 
no time specifically called to the fact that no reply had been filed 
LO the aumended answer.” 

In California a father sued a railroad company to recover dam- 
ages for the death of his son, allegod to have a caused by the 
negligence of the defendant. A written release of all demand for 
damages was pleaded in bar. In such case it was necessary to deny 
the allegation by affidavit in order to put it in issue, which was not 
done; but the plaintiff introduced evidence, without objection, to 
show that at the time he executed the release he was incompetent 
to contract, and the case was tried as if the execution of the release 
had been denied. The plaintiff recovered, and upon error assigned 
in the supreme court that the verdict and Judgment were unauthor- 
ized, there being no issue for the jury to try, it was held that the 
defendant, hav Ing permitted the case to proce seed as if an issue had 
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been joined on the execution of the release, would not be allowed { 
take advantage of the admissions in the pleadings. Crowley 
City R. R. C., 60 Cal., 628. 

Ihe objection urged in this court for the first time to the form o 

the verdict is equally without merit. The objection is as follows 

“It was error to find a general verdict in favor of plaintiff 
220 against all the defendants for the whole of the premises.’ 

No such objection was made below, aad no such objection is 
assigned forerror. If theirregularity complained ‘of in fact existed. 
which it does not, the appellants would not be entitled to a reversal] 
of the judgment upon thataccount. D.S. P.& P. R’w’y Co. v. Wood- 
ward, 4 Col., 1. 

The verdict returned by the jury was: “ We, the jury, find for 
the plaintiffs and that they are entitled to the possession of the 
premises in controversy, and we further find that the work done in 
15850 was worth one hundred dollars.” 

three persons are named in the complaint and process as defend- 
ants, Quimby, Boon, and Welch, but only two were served with pro- 
cess, Quimby and Boon, and they only appeared and defended the 
action. ‘lhe charge made that the verdict is against all of the de- 
lendants cannot be sustained. There is not a word in it. as set out 
in the transcript of the record, that can be construed to include a 
defendant not served with process and not uppearing in the action. 
The form of the verdict was correct. The parties defending were 
holding the entire premises from the possession of the plaintiffs, 
and as against them the plaintiffs, if entitled to recover at all, were 
entitled to recover the premises generally. Besides, the appellants 
are in no manner prejudiced by the supposed irregularity. If the 
verdict could be construed to include defendant Welch. since he is 
not a party to this appeal, an error prejudicial to him is not availa- 
ble to the appellants. De Lappe v, Sullivan, fl Col., 182; 2 West 
Coast Rep., 107; Chapman v. Pocock, 7 Col., 204: 2 West Coast 
Rep., 306. 

Krror is assigned to the admission in evidence of the loca 
tion certificate of the Paymaster lode, the objection being that 
it did not contain sufficient reference to natural objects and | 
nent monuments to identify the claim. 

The location certificate states that the claim Is situated Ol) the crest 
of Limestone Mountain, about three-quarters of cl mile south from 
the Arkansas river; that the Ben. Bolt lode adjoins the claim on t 
east, corners four and three of the former being coincident, respect- 
ively, with corners one and two of this claim. The bearing of the 
summit o? Banana Mountain therefrom is given, and corner number 
one is also tied to a tree, as follows: 
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COrilla 
he 


from corner number one a 
double spruce tree fourteen inches in diameter bears north fifteen 
degrees east four feet. 

The principal objection urged is to the spruce tree, and a letter 
from the Commissioner of the General Land Office is cited to the 
effect that a tree should not be considered a permanent natural ob- 
ject as an initial point of a mining claim (Sickel’s Mining L. & D., 
118). Mr. Wade, in his American Mining Law, page 113, in treating 
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of the requirement of section 2324 United States Statutes, that the 
record of a mining claim shall contain such a description, by refer- 
ence to some natural object or permanent monument, as will identify 
the claim, enumerates the following as satisfying the requirements, 
to wit: Stone monuments, blazed trees, the confluence of streams, 
the point of intersection of well-known culches, ravines, or roads, 
prominent buttes, hills, ete. He also says that the names of adjoin- 
ing claims should be given, if any. 
If the views of this writer be correct, it would be an un- 
222 ~=sv warrrantable act to declare this location certificate void, as we 
are asked to do, for want of necessary reference to identify 
the Paymaster claim. 

The words “natural objects and permanent monuments” are gen- 
eral terms, susceptible of different shades of meaning, depending 
largely upon their application. What might be regarded as a per- 
manent monument for one purpose might. not be considered with 
reference to a different purpose. So of natural objects; they abound 
everywhere, but their characteristics vary greatly, some being un- 
stable and ephermeral; others fixed and durable, and since only 
those possessing the latter qualities are suitable for land-marks it is 
evident that such only were intended by the terms employed in the 
section referred to. The section of the congressional Act wisely 
omitted to specify particular natural objects or permanent monu- 
ments to which references should be made, perhaps for the reason 
that those most suitable for the purpose might not always be avail- 
able, and when it is considered that the laws of Congress do not com- 
mand the filing of location certificates at all, but only provide that 
when required to be filled by local statutes they should contain 
such references as will identify the claims, courts should be slow 
LO adjudge a certificate void for uncertainty on account of perma- 
nent monuments to which the claim is tied, especially if, in other 
respects, it be sufficiently identified. 

The salutary principle of ‘law, that forfeitures are not favored, is 
specially applicable in the decision of such questions. 

Judge Sawyer’s views as to what objects and monuments will sat- 
isfy the law, expressed on the trial of the case of the Jupiter Mining 

Co. v. Brodie Co., 4 Mor. Min. R., 226, ’7, are highly instructive 
223 upon the point. This eminent jurist observed: “The natural 

objects or permanent monuments here referred to are not re- 
quired to be on the ground located, although they may be, and the 
natural object may consist of any fixed natural object, and such 
permanent monument may consist of a prominent post or stake 
firmly planted in the ground or of a shaft sunk in the ground.” 

Our conclusion, deduced from the foregoing reasons, principles, 
ana authorities, Is the objection mentioned LO the location certificate 
is not well taken. A tree is certainly a fixed natural object, and as 
a monument it is as firmly planted in the ground and as durable as 
or stake; it should be marked in some manner so as to be 

y identified, unless it possess peculiarities so different from 
trees in general that a description thereof is sufficient to identify it ; 
thus marked, naturally or artificially, there would be less room to 
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question the sufficiency of a tree as a natural object or permanent 


' , -y &- | 5 on - i}5 , 
monument witbin the meaning oi the law than the sutheiency of a 


. , ] } 5 1 | ' . | _-. } : 
shaft sunk in the ground, for unless the latter be timbered it is 


doubtful whether it could be said ts possess the quality of perma- 
nency. 


The other objection, that the certil eaoes not state t qgaistancs 
from the discovery shaft to the sid lines, merits no consid ration, 
since there is no such requirements in the law; and we come now 
to the objections ure d At the Lrial bel W Lo the (LUT ISSION in eCVi- 
dence of the plaintiffs’ title deeds. ‘he deeds were executed with- 
out the State of Colorado. the acknowledgments being taken before 


,* . s . 1 


, : y ° 
notaries public, and the principal ground for objection 1s that the 
- f we ; 


, ; _ > ant $i : o> | . | - 
authority or tne orl I's Li Ir Lille ACKNOW If rTiments was hot 
3 | af oS a } hae oneal on 
224 shown as the statutes require Lhis ovyection 18 most strenu- 
. ee ee — — 
ousiVv 1nsisted upon as tatal to the lidgment recovered bi the 
. i ‘ . 


plaintiffs. 


‘ : +) ; ] vy | ‘ . 4 " " ’ ’ . + . " ] ’ we t. 
Section 21 of th chaptel upon conveyances, Genel il Statutes, 176, 

> ? » } : , . . 
provides that before a deed executed out or this State hef re any 


notary public of any State or Territory of the United States or the 
record thereof “ shall be read in evidence a copy of the 
of such notary, certified by the secretary of the State or Territory 
under the seal of such State or Territory where such notary was 
commissioned, shall be recorded in the office of the reeorder of the 
county where the real estate affected by such deed or other instru- 
ment in writing is situated.” four of the deeds in question were 
executed in the county and State of New York and two thereof in 
the.city of Washington, in the District of Columbia. Copies of the 
commissions of the New York notaries. properly certified. attached 
and recorded, were produced in evidence in compliance with the 
statute. 

Two of the New York di eds wert ackn wl loed be fore 7 h, Hlas 
call, notary public, one on the fourth day of February, 1879, and the 


COTDDIISSION 


‘ 
other the eleventh day of the same month. UHaseall’s commission 
| re } } 1 — = 
as notary public bears date February ZU, 15/4. 


The other deeds executed in the State of New York were acknowl- 
edged before E. R. McCarthy, notary public, one on the third day 
of February, 1879, the other on the fifteen h dav of thesame m: nth. 
The latter officer’s commission bears date February 14th, 1878. 
Both commissions purport to be “for the term of two years, enaing 
March 30, 1884.” 

The point urged as fatal to thi yu 

225 =missions show on their face that the officers taking the ac- 

knowledgments were hol qualified LO act as notaries public 

at the dates the same were taken, nor for years afterwards. Defend- 

ants’ counsel argue that any implication to be drawn from circum- 

stances connected with the transaction must be adverse to the au- 

thority assumed by these officers, and assert, as conclusive of this 

inference, that there were conditions annexed LO both commissions 

making their vitality depend upon the future action of the State 
senate. 

The court below overruled the objections made to the admis- 
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that the dates a a In 
| upon which the terms of 


notaries were to expire were clerical errors. ‘There 
ire several considerations which support this theorv. hi first 
place sa notorious fact that exe e commissions are not issued 
to tal enect ONLY altel thi ipse ears In the next place the 
circumstances of the case and thi quences involved show the 
Iipposition to be absurd that such ; the intention in this case. 
Here are two instruments bearing tl road seal of the great State 
f Nev York by which LWenty pel Ss are duly commissioned 
notaries public, and because of the insertion in figures of dates on 
\ ch the terms of ofhee are to end ravely contended that ten 
of these officers are incompetent to take the acknowledgment of a 
dee for the period of four years and th other ten tor a period of 
fi ears after the date of their « ssions. ‘The form of these 
f nt Ons 18S positive and LLC I rT 7 The title LO the othee 
I ( mn fe rred and the Se Vera otheers commissioned ure au- 
226 thorized to perform the du ppertaining thereto for the 
term of two vears. Were it 1 that “ March 30, 1884,” 1s 
serted as the end of the several t there would exist no plausi- 
eC Tou U of o ect On tha Has in VMeCarty were not duly 
7 ed to act as notaries publ lebruaryv, 1879, when these 
nt wledgments were taken. ‘This fact alone creates the ambi- 
culties found in these instruments habe lum clause appear- 
1] in a subsequent paragt iph of nstrument affords evidence 
ola l nt to administer these offices the date of the commissions. 
It is as follows l‘o have and to hold the said offices, together with 
tha es, profits, and advantages 1 same belonging, for and 
during the tim amit | by thi ion and laws of our said 
Stat The commissions are, theret ot only full and complete, 
but consistent without the figu ch give rise to the am- 
bigult \pplying the well-knovw le of law ee 
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of each instrument, the function of which is to bear teste that it 
was issued by authority, that the senate is mentioned, thus: “ Wit- 
ness Lucius Robinson, Governor of our said State (with the consent 
of our senate), at our city of Albany, the twentieth day of February, 
in the year of our Lord one thousand eight hundred and seventy- 
seven.” ‘The issuing of a commission is the final act which evi- 
dences the fact that all necessary steps have been taken to perfect 
the appointment to office. 

When an appointment to office is vested in the President of the 
United States, by and with the adwice and consent of the Senate, 
the issuing of a commission is held to be conclusive evidence that 
the appointment has been regularly made; that the consent of the 
Senate has been obtained, and that the person so commissioned is 
thenceforth entitled to the rights and privileges of the office. 
Marsburg v. Madison, Secretary, etc., 1 Cranch, *137. 

In respect to the deeds executed in the District of Columbia we 
deem the authentication sufficient. Courts will not presume that 
the law-making power intended to require an impossibility. Law 
is founded in reason, and that which is not reason is not law. 
Section 21 of the statute, which requires a copy of the commission 


of the notary public, certified by the secretary of the State or Terri- 
tory wherein such notary was commissioned and the deed 
228 executed, refers to organized States and Territories. The 


political organizations mentioned and intended by this see- 
tion all have such officers or secretaries of State, but the District 
of Columbia, wherein two of the deeds were executed, it is admitted, 
has no such officer; its organization appears to be sui generis. It is 
known, not as a State or Territory, but as a District; and, not having 
a secretary of State, it cannot besaid to be either named or included 
in the requirements of section 21. Section 13 of the statute makes 
ample provision for the authentication of the officer’s certificate of 
acknowledgment, in such case by requiring that there be affixed 
thereto the certificate of a clerk of a court of record. That require- 
ment is duly complied with in three instances by ‘certificates under 
the hand and seal of the clerk of the supreme court of said District. 
These deeds, then, being executed in conformity with the statute, 
were, under the circumstances, properly admitted to be read in 
evidence. 

The only question presented by the entire record upon which we 
entertain any doubt is whether the evidence sufficiently showed 
that the annual labor performed by the plaintiffs for the year 1880 
was of the value of one hundred dollars. 

It is conceded that the jury were correctly instructed upon this 
point, and they found specially that it was of the value mentioned. 
The testimony on part of the plaintiffs showed that a contract was 
let by them for the performance of this labor; that the contract 
price was one hundred dollars, and that it was a usual and reason- 
able price for work of that character and extent, when performed 
under contract. But the defendants’ witnesses testified that the 

actual value of the labor performed was consitlerably less 
229 than one hundred dollars, this testimony being based on the 


-~ 
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price per diem of day labor in that vicinity, and the time which 
it would require to perform the work in question. A review of the 
whole testimony on the subject leads to the conclusion that the 
finding of the jury on this point can only he reconciled therewith 
on the theory that some of the witnesses were discredited. 

There are several considerations upon the merits favorable to the 
plaintiffs, and which were, doubtless, before the minds of the jury 
or ing the trial. The plaintiffs attempted in good faith to comply 

the law. ‘They paid the full sum of one hundred dollars for 
a » work performed, which is the sum required by law to be ex- 
pended annually to prevent a forfeiture. ‘he work performed was 
valuable development work, and it was done in a good, workmanlike 
manner. It consisted of a drift of at least ten feet in length run in 
upon the vein from a point-in the shaft several feet below the sur- 
face, this drift being over three feet in width and about six feet in 
height, the same being properly timbered and logged. 

it is probable that testimony could be obtained to show | that nearly 
all the : innual assessment work done u Lpor mining Cc laims was of less 
value than the law eee except! ng those instances where it 
greatly exceeds the sum of one hun lred dollars: and whil le the 
amount paid is not pret Ae that work of that value has been 
done, but the actual value thereof is the true test whether or not the 
law has been complied with, yet, where the testimony is conflicting 
as to the value, it 1s proper to consider whether there hus been ib 
bona fide attempt to et with fame 

It Is not strange if these consideration had their weight 

230 ith the jury ‘a eh a contest aati when re it was attempted 
10 epeeepelaty Gin Hale of the miaeeilil improvements 

and expendiares on the piss of forfeiture ‘by Qrewns ee ee 
labor for a single year to be of less value than one hundred dollars. 

1 ip edenitted that these have been theres. telalaal Ge sauna 
1 ae county where the controversies arose and one in another 
county, to which the cause was removed on change of venue upon 
app lig ation of the defend: ants, and that three several juries have re- 
turned verdicts in behalf of the plaintiffs 

As has often been remarked by this and other courts of last re- 
sort, there must be an end to litigation; and, in view of all the cir- 
cumstances, including the lack of merit in the defense, we do not 
feel justified in disturbing the judgment in this case. It is there- 
fore aftirmed. 

And thereby affirming the judgment of the court below in favor 
abd annpalleen: to alee eteent and decision of the court the ap- 
pellants, by their counsel, then and there duly excepted. 


And afterwards, and on the 4th day of April, 1885, the said ap- 


pellants filed their scliddem: tee sehensing in-aieuis ail mae 
lowing, to wit: 
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> et? . ’ ; 
Petition oT Ri heCartiig., 
7 ’ j . ‘ 
In the oupreme Vourt, State ol Colorado. 


W. M. Quimsy et al., Appellants, 
-No. 1160. 


921 ‘The py tition of W. M. Quimbv and John S. B appel 


? Boone. appeil- 
£2211 ui ‘ = 7 one ’ “age 
iants, respectiullv Shows to this honorabie court thoat there 
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Mas peel MIANITIESL error 1n the Couslaerarion ane yur ment here 
Kirst. Lhe court erred in mnading that no sufficient objection was 
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without having fully considered that the defendants were the actors 
7 , . . 
In the case quo Lhne reiletl soughp ind therefore the plaintifis, as 
, 
to the issu presenu i DOV tl ver. were 1n fact the def ndan 


Third. The court erred in holding that a tree is a proper nat- 
ural object { eae 

Fourth. ‘The court erred IT) holding that ‘the testimony on the 
part Ol the plaintiffs showed that a contract Was let by them ror t] 
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dred dollars,” or “that 1t was a usual or reasonable price for work 


of that character and extent when pre rformed a r contract.” 
Fifth. The court erred in declaring that “a review of the whole 

testimony on thie subject leads us to the conclusion that the f inding 

of the jury on this point can only be reconciled therewith on the 


theorv that some of the witnesses were discredited:’ whereas there 
lifference between the witnesses for plaintiffs aid 
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cif fendanuts as to the actual amount oI wor! ap ae hence 
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232 no room to discredit either without rejecting the entire testi- 
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Sixth. The court erred in declaring that the plaintiffs attempted 
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the law required, excepting more instances where it greatly exceeds 
the sum of one hundred dollars,” as a proper consideration for the 

he determination of whether the proper amount 
of work was done in any particular year and on any particular 
claim. 
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Kighth. That the court erred in holding that such considerations 
should have had weight with the jury 

Ninth. The court erred in giving undue weight to the f 
there had been three jury trials of this cause without givi 
heed to the facts undér which the said three trials were had 

Tenth. The court erred in declaring that there was a lack of 
merit in the defense. 

Kleventh. In the opinion the court has expressed divers 

233 propositions of law touching the true test of the value of 

annual labor to be done on any one claim in each year which 

are misleading, in that they are not sufficiently definite to guide one 
in an accurate compliance with the law. 

W herefore appellants pray the court that they may have a re- 
hearing of the cause, and that time may be granted them wherein to 
present fully their reasons therefor. 

W. J. SHARMAN, 
Alt’'y for Appe liants. 


act that 
‘Thy due 


And on the 25th day of April, 1885, the said appellants filed their 
supplemental petition for rehearing in said cause, which said supple- 
mental petition was, by consent of counsel and order of court, filed 
nunc pro tune as of the 4th day of April, A. D. 1885, and is in words 
and figures following, to wit: 


In the Supreme Court, State of Colorado. 


W. M. Quimby ef al., Appellants, ) 
vs. - No. 1160. 
J.Scorr Boyp et al., App llees. 


Now come the said appellants, and, by leave of court first had and 
obtained, file this their supplemental petition for rehearing, and 
thereupon they respectfully show to the court that there was error 
in holding— 

Ist. The plaintiffs’ location certificate to be valid, whereas it failed 
LO state the num ber of feet claimed Ol either side of the discovery 
shaft or middle of the vein. 

2d. That the location of plaintiffs was valid, whereas it was at- 

tempted to be made for surface ground on one side in ex- 
934 cess of the amount allowed by law, to wit, 267 feet instead of 
150 feet. and no boundaries were set on oneside within the 
legal lim] 


> . 4 
veSspeCl 
a 


~ 


’ 
fully submitted. 

W. J. SHARMAN, with whom is 
M. L. RICE, Att’ys for Appellants. 


And thereupon said petition for rehearing and said supplemental 
petition for rehearing were argued and submitted to the court, and 
the court, on the 12th day of June, 1885, denied said petition and 
supplemental petition for rehearing and delivered the following 
opinion: 
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QurIMBy et al., Appellant . Boyp et al., Appellees. 
Appeal from district court of El Paso county. 


Per curiam: Upon consideration of the petition for rehearing of 
this cause and the points urged in the oral nomi thereon the 
court is of opinion that the application should be denied. 

As stated in the opinion, the only question about which we en- 
tertained any doubt was the sufficieucy of the testimony to support 
the verdict of the jury as to the performance of the annual labor re- 
quired by law for on year 1880, and we are still of opinion, in view 
of the whole testimony a airy he repeated verdicts for the plaintiffs, 
that we would not be Canesaned In reversing the same upon that 
ground. 

While the testimony of the plaint = bel w was mainly directed 

to the point that the pric a id for the work performed was 
230 a reasonable price for work of that Pees. extent when 

done on contract, yet there was some evidence tending to 
show its actual value, and that came up to the legal standard. 

We are still of Op nion that there is no force 1n the objection urged 
against the validity of the location of the Paymaster claim. 

Rehearing denied. 

To which judgment and opinion of the court the appellants, by 
their counsel, then and there duly excepted. 

And inasmuch as the above matters do not fully appear of record 
in said cause the appellants tender this their bill of exceptions, which 
they pray the court to sign an de al and order the same to be made 
part of the record in this cause. 

All of which is accordingly done this 17th day of June, A. D. 1885. 

WM. E. BECK, [SEALt. | 
Chief Justice. 


There is no objection to the signing and sealing of this bill of ex- 
ceptions by the chief justice as of June 17th, A. D. 1885, although 
we do not think it necessary. , 
PATTERSON & THOMAS 

Endorsed: Quimby ef al., appellants, vs. Boyd et al., appellees. 
Bill of exceptions. Filed in supreme court Oct. 5, 1885. James 


A. Miller, clerk. 


236 STATE OF COLORADO, 88: 
Supreme Court. 


I, James A. Miller, clerk of the supreme court of the State of Col- 
orado, hereby certify the foregoing to be a true and complete copy 
of a duly certified transe ript of the record and proceedings of a cer- 
tain cause lately pending in the district court of E] Paso county and 
State aforesaid, wherein J. Scott Boyd, Jr., et al. were plaintiffs and 
W. M. Quimby et al. were defendants, filed in our supreme court 
upon appeal from the judgment of said district court by said de- 
fendants, with their assignments of error appended thereto, as also 
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all proceedings had in said supreme court upon said appeal, save 
and except the rules entered in said cause for the filing of abstracts 
of record and briefs by the respective parties, together with the com- 
plaint for writ of error from supreme court of the United States, 
allowance thereof, and the cost bond and power of attorney for exe- 
cuting same, and the approval of said bond, and appellants’ bill of 
exceptions, all of which remain of record and on file in said cause in 
ny othee. 

Witness my hand and the seal of said court, hereto affixed, at my 
office, in the city of Denver, this Sth d Ly of October, A. D. 1885. 


[Seal Supreme Court, State of Colorad 
JAMES A. MILLER, 
Clerk Si preme Court, State of Colorado. 


Endorsed on cover: Coloradosup.court. No. 392. W.M. Quimby 
and J. S. Boon, plaintiffs in error, vs: J. Seott Boyd, Jr., Richard T. 
Haines, Judson Bent, et al. Filed October 14, 1885. 
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W. M. QUIMBY and JOHN S. BOON, 


PLAINTIFFS IN ERROR, 


Us. 


J. SCOTT BOYD, JR., et al. 
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In Error to the Supreme Court of the State 
of Colorado. 
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Motion to Dismiss, with which is united a 
Motion to Affirm. 
GEORGE A. KING, 
Attorney for Defendants in Error. 
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HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &C. 1 


] Unitrep STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 
supreme court of the State of Minnesota, Greeting: 


Because that in the records and process, and also in the rendition 
of judgment, of a plea which is in the said court of Minnesota, you, 
or some of you, being the highest court of the said State in which 
a decision could be had in the said cause, between Charles C. Ben- 
nett as assignee of A. B. Van Norman & Bro., as plaintiffs, and 
Henry R. Denny, as defendant, wherein was drawn in question the 
validity of a statute of the State of Minnesota, on the ground that 
the same was repugnant to the laws of the United States, and said 
supreme court of Minnesota has rendered a judgment in favor of 
the validity thereof: also wherein is drawn in question an authority 
exercised under the laws of the United States and the decision of 
said supreme court of Minnesota is against the validity of such au- 
thority, a manifest error hath happened to the great damage of the 
said Henry R. Denny, as by his complaint appears, we, being will- 
ing that the error, if any hath been, should be duly corrected and 
full and speedy justice be done to the party aforesaid in this behalf, 
do command, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the proceeding and records 
aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with the writ, so that you may 
have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that the 
record of proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 

States should be done. 
13 Witness the Honorable Morrison R. Waite, Chief Justice 
of the said Supreme Court, this 18th day of July, in the year 
of our Lord one thousand eight hundred and eighty-five. 
(U.S. Cireuit Court Seal, Dist. of Minnesota. | 
OSCAR B. HILLIS, 
Clerk of U.S. Circuit Court for the District of Minnesota. 


| Endorsed j State of Minnesota. Supreme. Court. Sam. H. 
Nichols, clerk of supreme court, State of Minnesota. 


9 STATE OF MINNESOTA SUPREME COURT, 83: 


The answer of the judges of the supreme court, State of Minnesota, 
in the within writ mentioned. 


The record and proceedings whereof mention is within made, 
with all things concerning the same, are hereby respectfully certi- 
fied to the justices of the Supreme Court of the United States of 
America, within mentioned, in a certain schedule to this writ an- 
nexed and marked “ A,” as within it is commanded. 


I—335V 
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Witness the Hon. James Gilfillan, chief justice of the supreme 
court of the State of Minnesota, at Saint Paul, in the State of Min- 
nesota, this eighteenth day of September, in the year of our 
Lord one thousand eight hundred and eighty-five, and of the 
Independence of the United States the one hundred and 
ninth year. 


~~ 


SAM. H. NICHOLS, 


( ler} 0] the Supreme Court, Minnesota. 
i 


(Endorsed:) Chas. C. Bennett, assignee, «c., vs. H. R. Denny. 
Writ of error. C. D. O’Brien, att’y for pfi in error. 


? ; ? . 
; 
4 nended Complain 


STATE ()] NIINNESO’ A. ( ounty of Pai Sey : 
District Court, Second Judieal Distriet. 


CHARLES C. Bennett as Assignnee of Axer B. VAN NoRMAN and 
GUSTAVE VAN NoRMAN, Copartners as Van Norman and Brother, 
Plaintift’s, 

iis 


H.R. Denny. Defendant. 


Now comes the above-named plaintiff, leave of court first having 
been obtained, and files and serves this his amended complaint, and 
for cause of action against the above named defendant, alleges and 
shows to the court: 

That Axel B. Van Norman and Gustave Van Norman, co- 
partners as. Van Norman and Brothers, of the city of Min- 
heapolis, Hennepin county, and State of Minnesota, being 
indebted to divers persons in considerable sums of money and being 
unable to pay their debts as they matured, and all of their property- 
rights and interest hereinafter described, and of which they were 
the sole and exclusive owners and in possession, having been 
attached, levied upon, seized and taken possession of by John Peter- 
son, deputy sheriff of said Hennepin county, on the $list day of 
December A. D. 1583, under and by virtue of a writ of attachment 
regularly issued out of the district court of said Hennepin county, 
in favor of one J. H. Purdy, doing business as J. H. Purdy & Co., 
and against the said Axel Bb. Van Norman and Gustave Van Norman, 
co-partners us Van Norman and Brother, upon a good, valid, sub- 
sisting, and unpaid claim then due and owing the said J. H. Purdy, 
doing business as J. H. Purdy & Co., from the said Axel B. Van 
Norman and Gustave Van Norman, copartners as Van Norman 
and Brother, did, in accordance with and under and by virtue of 
the provisions of section one (1), chapter one hundred and forty 
eight (148); of the general laws of 1881, of said State of Minnesota. 
and fora good and valid consideration, on the said Sist day of De- 
cember, A. D. 1883, duly grant, bargain, sell, convey, assign, transfer 
and set over, by an instrument in writing, all of the property of the 
snid Axel B. Van Norman and Gustave Van Norman, copartners 
as Van Norman and Brother, except such as is exempt from levy 
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and sale on execution to this plaintiff for the equal benefit of 
() ull their creditors in proportion to their respective valid 
claims who should file releases of their debts against the said 
Axel B. Van Norman and Gustave Van Norman, copartners as Van 
Norman and Brother, and as provided by law 
That said plaintiff duly accepted said trust by an instrument in 
writing on the said 3lst day of December, 1885, and th * said assign- 
ment so regularly and duly made and executed by the said Axel B. 
Van Norman and Gustave Van Norman, copartners as aforesaid, 
and the acceptance of said trust in writing ,by said plaintiff was 
regularly filed in the office of the elerk of the district court of said 
Henn pin county and State : Moresald, on the said 3lst dav of Decem- 
ber, A. D. 1885. That on the said 31st d iy of December, 1883, said 
toe duly qui prwnig as such assignee by giving a good and suffi- 
lent bond in the lim ol elghteen thousand dollars to the State of 
innate as ehh by law, which said bend was duly approved 
v Hon. A. H. Young, one of the judges of said district court in and 
for said Hennepin county and State aforesaid, on the said 31st day 
December, A. 1). ISS5, and thi Sime Was duly filed 1 the othee 
of the clerk of said district court for said He nnepin coOuUnLY, On the 
22d day of January, 1884, and that said plaintiff was on the said 
Slst day of December, 1883, ever since has been, and still 1s, the 
duly appcinted, qualified, acting and legal assignee, of the said Axel 
B. Van Norman and Gustave Van Norman, copartners as Van Nor- 
man and erp, as before alleged 
That plaintiff, as such duly-selected, appointed, legal, and 
qualified assignee, immediately entered upon the discharge 
4) his « dut ties iis such. and (i}) the sald ist day of December, A. 1) 
1883, took actual possession of all of that certain stock of jewelry of 


every KI and des ‘ription, gold and silver watches, clocks, silver- 
ware, diamonds, and all the furnitur and fixtures of every kind, 
including one large safe; then situate and being in the store number 


419 Nicollet avenue, in said city of Minneapolis, Hennepin county, 
and State aforesaid, Lovet her with the said Lore, all « f which said 
ubove described property was at the time of the cs ad execution, 
and delivery of said assignment by the said Axel B. Van Norman 
and Gustave Van Norman, co-partners as before alleged, under the 
name of Van Norman and Broth r, on the Sal 1 olst day of Decem- 
ber, 1883, the sole and exclusive property of the said firm of Van Nor- 
ati and Brother, COMLPOs sed iis aforesaid. and all of which said 
property Was duly conveved ana asslone d by the said Axel B. Van 
Norman and Gustave Van Norman, copartners as Van Norman 
nd Brother, by their said assignment to this plaintiff so, as aforesaid, 
duly 1h) idle, ( xecuted, delivered, and filed in the othee of the clerk 
of the district court, within and for said Hennepin county and State 
aforesaid, on the said 3lst day of December, 18853. 
And plaintiff alleges that while he was in the lawtul, peaceable, 
ind actual possession of the store known as Number 119 Nicollet 
avenue, in the said city of Minneapolis, together with all of 
‘ the stock of jewelry of every kind, name, and description, as 
also all of the furniture and fixtures, including one large safe 
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then situate and being in said store on the 31st day of December, 
A. D. 1883, and so as aforesaid duly bargained, conveyed, sold, 
assigned and transferred by the said Axel B. Van Norman and 
Gustave Van Norman, copartners as aforesaid in the name of Van 
Norman & Brother, said plaintiff then and there being the sole 
and exclusive owner of all said property so as aforesaid duly 
conveyed and assigned to him, said defendant unlawfully and 
wrongfully seized and took from this plaintiff (then in the sole and 
exclusive possession of the same,) all of the above described property 
situate as aforesaid, against the protest and objection of this plain- 
tiff, and illegally and wrongfully ejected this plaintiff with force and 
violence from said store, (then in sole and complete possession of the 
same,) and unjustly and wrongfully deprived him (plaintiff) of the 
contro! and possession of all sald prop rly fil | said store, and has 
unlawfully and wrongfully converted all of said property to his own 
use, and still unlawfully and wrongfully holds the sams 

And plaintiff further alleg s that the property so unlawfully and 
wrongfully seized, taken possession of and conv rs d to his own use 
by said defendant, was on the 3lst day of December, -\. D. 1883, and 
at the time of its said unlawful 
of ten thousand dollars, and that a demand in writing was made 

upon sald defendant by the plaintifi ior the immediate Sur- 
J render and return of all said property so as aforesaid uulaw- 

fully seized and ‘taken poseession of, to this plaintiff, on th 
2d day of January, 1884, but that defendant neglects and still refuses 
to surrender and deliver up said property, or any part or portion of 
it, to this plaintiff, all to the damage and injury of said plaintiff in 
the sum of ten thousand dollars. 

Wherefore, said P aintiff demands judgment against said defen- 
dant for the sum of ten thousand dollars, and interest on the same 
since the said 3lst day of December, 1883, at the rate of 7 per cent 
per annum with the costs and disbursements of this action. 

MERRICK & MERRICK, 


a > an 
Plaintiti o Attorneys. 


; 
— 
’ 


} ] 
le reasoli ible yaiue 


STATE OF MINNESOTA, | 
(County of He nnepin, } 


Charles C. Bennett came before me personnally. and first being 
sworn, doth say that he is the plaintiff in the above entitled action, 
that he has heard read the foregoing complaint and knows the con- 
tents thereof, and that the same are true of his own knowledge 
except as to those matters stated on information and belief, and as 
to those, he believes it to be trus 

CHARLES C. BENNETT. 
10 Subscribed and sworn to before me this 8th day of Mav 
A. D., 1884. 
[NOTARIAL SEAL. ] L. A. MERRICK, 
Notary Public Hi nnepin County, Minn sota. 


(Endorsed :) Filed September 15, 1884. R. W. Bell, clerk. 
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STATE OF MINNEsoTA, County of Ramsey : 
District Court, Second Judicial District. 


CHARLES C. Bennett. as Assignee of Axel B. Van Norman and 
Gustave Van Norman, Copartners as Van Norman «& Brother. 
Plaintiffs. 


H. R. Denny, Defendant 


’ 


The defendant above named, for his answer to the amended com- 
plaint of the plaintiff herein, denies each and every allegation in 


said complaint contained and each and every part thereof, 
1] and denies that plaintiff is or ever was the duly constituted 


| 


assignee of the said Axel B. Van Norman and (Gustave 

Van Norman, copartners as Van Norman & Brother, or of either of 
of them, or the assignee of said copartnership, or that he is Or ever 
was the owner of any property mentioned or described in the com- 
plaint in the manner or form as stated in the complaint or in any 
title a LO the Poss ssion of the 


othe Way, OF that he 1s or ever Was « | 
sume or to any part of the same. 

And further answering, the defendant denies that he has any 
knowledge or information sufficient to enable him to form a belief 
“as to any Ol the matters stated in the od. tha, Sth, Oth. 7th. Sth, 9th, 
lOth, Lith, 12th, I3th, and 14th folios of said complaint and therefore 
denies the same and all of the same, and particularly denies that the 
said plaintiff was ever at any Ume in possession of any — said prop- 
ery described in sald complaint, and he denies that the property 
described in the complaint is or ever was of the value of $10,000, or 
Ol any or greater value than §3.5000. And he denies that by any act 
yr doing of this defendant said plaintfl has been damaged in the 
in the sum of $10,000, or In any sum whatever. 

And further answering, the defendant alleges that during all of 
the times stated in the complaint and for more than one vear last 
past he has been and still is the marshal of the United States for 
the district of Minnesota, duly appointed, qualified, and acting as 
such ; that heretofore, Lo wit, between the Sth day of Septem ber, 

1883, and the 18th day of December, 1SS5, Peter Lapp and 
l? Lem. W. Klershem, who were then and there copartners do- 

ing business under the firm name and style of Lapp & Fler- 
shem. and who were then and there each of them residents and 
citizens of the State of Illinois, at the city of Chicago, in the State of 
[llinois, at the special instance and request of the said Axel B. Van 
Norman and Gustave Van Norman, who were then and there resi- 
dents and citizens of the State of Minnesota, and who were then and 
there copartners doing business under the firm name and style of 
Van Norman «& Brother, sold and delivered to the said Van Nor- 
Mans as such copartners, goods, wares and merchandise, LO wit: A 
large quantity of jewelery, which was then and there of the value 
of and reasonably worth the sum of $4,025.70, and which said sum 
the said defendants at said city of Chicago, promised and agreed to 
pay therefor. 
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That upon the 31st day of December, 1885, the said sum of money 
was due and payable from said Van Normans to the said Lapp & 
Flershem, and that the same was then and there unpaid, although 
payment thereof had been first demanded by the said Lapp & 
Flershem of the said Van Normans. ‘That thereupon on the said 
31st day of December, the said Lapp & Flershem, as such copart- 
ners, duly commenced in the United States circuit court for the 
district of Minnesota, (which said court was then and there a court 
of general ‘uriediction of the United States, and which said court 
had, then and there, full jurisdic tion of the persons of said parties 

and of the subject matter of said ac tion,) an action against the 
13 said A. B. Van Norman and Gustave Van Norman, copart- 

ners as aforesaid, to recover said sum of money. ‘That there- 
upon such other preceedings were duly had in said action that a 
writ of attachment was duly issued by said court, together with a 
summons in said action, against said Van Normans, copartners as 
aforesaid, and that in and by said writ of attachment this defendant 
was, as such marshal, duly commanded to levy upon and seize the 
property of the said Van Normans, copartners as aforesaid, if the 
same should be found within his district, sufficient In amount to 
satisfy said demand of said plaintiffs, together with their costs and 
disbursements therein, and to safely keep and hold said property, 
when so seized by him, under said writ of attachment, until the 
further order of the said United States circuit court. That there- 
upon, in obedience to the mandate of said writ, this defendant, on 
suid 31st day-of December, 1883, did duly levy upon and seize under 
said writ, certain articles of jewelry and merchandise which were 
then and there the property of the said Van Normans, copartners. 
as aforesaid, and which was then and there of the aggregate value 
of $3,500, and no more. That said action has ever since been, and 
is now, duly pending in the said circuit court’ of the United States, 
and that said writ of attachment is still in full force and effect, and 
has not been in any way modified or vacated, and that under and 
by virtue of said writ of attachment, this defendant duly holds and 

keeps all and singular said prope rty so seized by him as afore- 
14 said. That at the time of the levy upon and seizure of said 

property by this defendant, the same and all of the same were 
the goods and property of the said Van Normans, and were in their 
possession at the city of Minneapolis, and that none of the same 
were in the possession of the said plaintiff, nor had he any right, 
title or interest in the same or any of the same. 

And the said defendant further avers that he never seized or took, 
either under said writ of attachment or otherwise, the said safe 
mentioned in the complaint herein, or any other or different prop- 
erty than % contained in his inventory and return to said writ of 
attachment, to which reference is hereby made for greater safety. 

And this defendant further alleges that he holds said property so 
seized by him as such marshal of ‘the United States in obedience to 
the mandate of said writ of attachme nt,and that the same is in 
the custody of the circuit court of the United States, under the 
mandate of said writ and in obedience to its precepts in that regard, 
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and he denies that he has ever, at any time or place, converted the 
said property or any of the same to his own use. 

And the defendant further alleges that after said writ of attach- 
ment had been duly levied upon said property, and after the same 
was in the possession of this defendant under said writ, the said 
Axel B. Van Norman and Gustave Van Norman, copartners afore- 
said, duly appeared in said action in the circuit court of the United 

Stutes. and thereafter moved the court to dissolve, vacate, and 
Ld set aside said writ of attachment, and thereafter such pro- 

ceedings were dulv had in said court, that the same came on 
for argument and was duly heard upon the merits, and was there- 
atter by sald circuit court of the United States duly denied, which 
said judgment is in full force and has never been appealed from 
or modified. 

And defendant further alleges that thereafter the said plaintiff 
bye rein duly appeared in said action in said circuit court of the 
| nited States and sought to intervene therein, and thereupon, with 
leave of said court, duly moved to set aside, vacate, and discharge 
said writ of attachment. and to obtain the order of the said cireuit 
court of the United States that said property be delivered to him: 
that thereafter said motion duly came on to be heard in the said 
circuit court of the United States upon its merits, and, after hearing 
and argument, was‘by the said circuit court of the United States 
duly denied, which said judgment still remains in full force and 
effect, and has never been in anywise modified, altered, or appealed 
from. | 

And defendant further alleges that in and by said proceedings SO 
duly had in sald cause as aforesaid, both of the said Van Normans 
and the said plaintiff herein duly appeared in said action and sub- 
mitted themselves to the jurisdiction of the said circuit court of the 
United States, and that said appearance has never been withdrawn, 

and that said action on the part of said Lapp X l’lershem 
16 against the said Van Normans, together with said writ of at- 

tachment and the proceedings duly had thereunder, and all 
and singular said proceedings, are still duly depending in the said 
circuit court of the United States and have not yet terminated, and 
that said Van Normans and the said plaintiff are still the parties 
thereto, and that all and singular said proceedings had been duly 
commenced and were duly depending in the said cireuit court of 
the United States, in manner and form as aforesaid, long prior to 
the commencement of this action 

And the said defendant further alleges that the said Bennett, the 
plaintiff herein, is not now and never was a freeholder of the State 
of Minnesota. 

Wherefore, defendant demands judgment that the plaintiff take 
nothing by this action, and for his costs and disbursements herein. 


O'BRIEN & WILSON, 
Defendants’ Attorneys, St. Paul, Minn. 


—— 
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STATE OF MINNESOTA, } : 
¥ . » SS 
County of Ramsey, | 


C. D. O’Brien came before me personally, and being duly sworn, 
doth say that he one of defendant’s attorneys in the above entitled 
action ; that the foregoing pleading is true to the best of his knowl- 
edge, information, and belief, and that the reason why this affidavit 

of verification is not, made by said defendant, is that he is 
17 absent from the county of Ramsey and district of Minnesota, 

wherein resides affiant and all of his attorneys, and further 
saith not. 


C. D. O'BRIEN. 


Subscribed and sworn to before me, on this 5th day of June, A 


D. 1884. 
| NOTARIL SEAL| DANIEL B. VERMILYE, 
Notary Public, Minn. 


Due service of the within admitted, this 5th day of June, 1884. 
MERRICK & MERRICK, 
Altorneys for Plaintiff. 


Reply. 
STATE OF MInNeEsoTA, County of Ramsey : 
District Court, Second Judicial District. 


CHARLES C. BENNETT, as Assignee of Axel B. Van Norman and 
Gustave Van Norman, Copartners as Van Norman and Brother, 
Plaintiff, 

us 


H. R. Denny, Defendant. 


Now comes the above-named plaintiff, and for reply to the answer 
of the above-named defendant, denies each and every allegation and 
statement of new matter and the whole thereof in said answer 
18 contained, and re-avers the truthfulness of each and every 
allegation and statement in his complaint contained. | 
Wherefore plaintiff asks judgment as prayed for in his said com- 
plaint. 
MERRICK & MERRICK, 
Plaintiff's Attorneys. 


STATE OF MINNESOTA, ) 
\ * . , SS 
County of Hennepin, { 


Charles C. Bennett, being duly sworn, on oath says that he is the 
plaintiff in the above-entitled action. That he has heard read the 
foregoing and knows the contents thereof, and that the same are true 
of his own knowledge except as to those matters stated on informa- 
tion and belief, and as to those, that he believes it to be true. 


CHARLES C. BENNETT. 
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Subseribed and sworn to before me this 16th day of June, A. D. 
1584. 
| NOTARIAL SEAL. }’ L. A. MERRICK, 
Notary Public, Hennepin County, Minn. 


riled September 15, 1884 


R. W. BELL, Clerk. 


Service of copy of within reply admitted this 2lst day of June, 
A. D. 1884. 
O'BRIEN & WILSON, 
Attorneys for Defendants. 


lv State of Minnesota, Supreme Court, April Term, 1885. 
STATE OF MINNESOTA. County ot Rams: es 
District Court, Second Judical District. 


CHARLES C. Bennett, Assignee of Axel B. Van .Norman and 
Gustave Van Norman, Partners as Van Norman Bros., 


rH. Be Di NNY., 


This cause came on for trial before the Hon. H. R. Brill, 
ZU judge of the district court in and for Ramsey county, with a 
jury, on the llth day of November, 188-4. 

A. N. Merrick, Esq., and A. L. Levi, Esq., appeared on behalf of 
he plaintiff, and UU. 1). (Brien, lusq : chp) pt ared On) behalf of the de- 
endant. 

A jury having been called and duly sworn, Mr. Merrick opened 
the Cause On behalf of the plaintiff, where upon the following evidence 
was introduced and proceedings had: 


t 


L. A. Merrick, sworn and examined on behalf of the plaintiff, 
testifies : 


Direct examination by Mr. A. N. Merrick: 


©. Your name in full? 
A. L. A. Merrick. 
©. What is your business? 


M 
A. Attorney. 

®. Of the firm of Merrick & Merrick ? 

A. Y es, sir. 

Q. In what business were you engaged on the 31st day of Decem- 
ber last ? 

A. Same business. 

(. As such attorney, did vou have anything to do with the claim 
of Purdy & Co. against the Van Norman Bros. ? 

A. Yes, sir. 

Q. On that day? 

A. Yes, sir. 

©. What was it? 


» ‘ ‘> 
2 ae beh D 


ee 


ce a ee 
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Objected to as immaterial and incompetent. 
The Court: What do you propose to show. 
21 Mr. Merrick: We propose to show that there was an 
attachment taken out, as we have alleged, and that the assign- 
ment followed the attachment. 
Mr. O’Brien: The record is the best evidence of that. 
Mr. Merrick: We can put in a copy of the record if necessary, 
if they object. 
Q. You procured the attachment, did you ? 
A. Yes, sir 
Mr. O’Brien: That I object to as incompetent. 
The Court: I suppose the record is the best evidence. 
Q. I will ask you if you presented this claim to the assignors, the 
Van Normans? 


Objected to as immaterial. 
Q. I will ask you if you went into the store of the Van Norman 
Bros. that day ? 


Objected to as immaterial. 


Mr. Merrick: I propose to show that he went in with the sheriff 
of Hennepin county, and propose to show what he did there. 

Mr. O'BRIEN: It is objected to that what either he or the sheriff of 
Hennepin county did is immaterial and irrelevant. 


Counsel for the plaintiff offers in evidence copy of complaint in 
the case of John H. Purdy, doing business under the firm name of 
J. H. Purdy & Co., against the Van Normans; the affidavit for an 
attachment the bond for an attachment, with the order of the court, 
the approval of the bond, and the return and the writ. 

Mr. O’Brien: The record is objected to as incompetent, 

22 irrelevant, immaterial, insufficient, and not a complete record. 

No service, no summons, no return of service of summons, and 

the return on. the writ of attachment bears date after the assignment 
was made. 

Objection overruled and defendant excepts. 


The record introduced was marked Exhibit “A 


s*¢ 
. 


Q. Was there a summons issued in that case ? 
A. There was. 

Q. What was done with it? 

Objected to as irrelevant and immaterial. 


A. The original summons and two copies were handed to the 
sheriff with the writ with directions to serve them on the 
defendants. 

Q. The sheriff or his deputy ? 

A. John Peterson, the deputy sheriff. 

Q. About what time was it ? 
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A. It was a few minutes before 12 of the 3lst of December—12 
o'clock noon. | 

(. Did you go with him? 

A. I did. 

©. Where to? 

A. I went to the store of the Van Normans. 

(). Situated where ? 

A. 419 Nicollet avenue, in Minneapolis; and was there while he 
took possession. 

(). What county? 

A. Hennepin county, Minnesota, was there while he took posses- 
sion of the store and stock under the writ. 


Mr. O’Brren: I move to strike out that testimony ; the return of 
the sherff here shows that he did nothing of the kind. 


23 The motion to strike out was granted by the court. 


, 


©. That was about noon‘ 
A. Yes, sir. 
(). What did he do with reference to the store? 
Objected to as immaterial, irrelevant, and that the return of the 
sheriff shows what he did. 


The Court: I think I will allow you to show. I do not think 
you can contradict the return showing that he levied on more prop- 
erty than he returns. 


To this ruling the defendant’s counsel duly excepted. 


©. What did he do with reference to the store? 

A. He announced to the clerk that he came there with an attach- 
ment; locked the door and pasted up papers over it; pulled one 
of the window curtains up and took possession of the store and stock 
and so announced. 

(). What about the fixtures ? 

A. Everything in the store and workshops. 

©. What, if anything, was done with reference to the door? 

A. I said the door was locked and papers were pasted over the 
olass. 

Q. That was a little after 12, you say? 

A. We left the court-house at 12 o'clock and went directly there. 
). How long did you remain there ? 
\. How long did I remain there ? 
Q. At that time, yes; how long did you remain there? 
A. Not to exceed ten minutes. 

Q. Did you return that afternoon 

A. I did. 
24 Q. State who was in possession then. 
A. Peterson, the deputy sheriff. 

). About what time was that, should you judge ? 
A. I think I was in there about three o'clock. 
(. What was the condition of the store then? 
\. The same. 


‘) 
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@. Locked ? 

A. Locked; and he unlocked it to let me in. 

Q. Lock it again? 

A. He did. 

Q. That was about three o'clock ? 

A. Yes, sir. 

Q. When did you go back next? 

A. I think it was about five o’clock. 

Q. Well, what was the condition of things then ‘ 

A. The deputy sheriff was in there; Mr. Hoppring was there, Mr. 
Ringwald was there, and Mr. Moreland. 

Q. What is Hopping’s name, do you know 

A. He gives it as Gus. J. 

@. You were in there when they went in? 

A. No, sir; I was not. 

Q. What was the sheriff then doing? 


} 


‘} 


Objected to as immaterial. 


Q. He still remained there, did he? 
A. He did. 
Q. That afternoon did you make out an assignment? 
@. For whom? 
A. For Axel and Gustave Van Norman, copartners. 
@. About what time was that made and executed ? 
25 A. It was executed about half past two. 


Counsel for the plaintiff offers in evidence a certified copy of the 
assignment. 

Objected to by defendant’s counsel as incompetent and immaterial, 
and that the assignment is void under the statutes of Minnesota. 

After argument on behalf of the respective parties the court over- 
ruled the objection and defendant’s counsel duly exeepted. 


Thereupon court adjourned until 9.30 a. m., November 12, 1884. 


oT. PAUL, November 12, 1S84. 

Court having convened, pursuant to adjournment, on the morn- 
ing of the 12th of November, the trial of the cause of Bennett vs. 
Deuny proceeded as follows: 

Counsel for the plaintiff offers in evidence the assignment of Axel 
B. Van Norman and Gustave Van Norman to the plaintiff in this 
action, containing the acceptance of the trust on his part, in writing, 
with the affidavit as to the value of the property, with the bond and 
approval of the court, with the schedules of property, schedule of 
debts, and the certific ate of the clerk of the court. 


Objected to as incompetent, no foundation laid for introduction, 
and that it appears upon the face of the assignment that it is an as- 
signment of partnership property alone, and is absolutely void upon 
its face. 
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26 Pending a ruling upon the objection, further evidence was 
introduced as follows: 


L. A. Merrick, recalled on behalf of the plaintiff, testified as fol- 
lows: 


Examined by A. N. MERRICK: 


Q. Do you remember the claim of J. H. Purdy & Co.? 

A. Yes, sir. 

Q. Did you present it to the Van Normans on the 31st day of 
December ? 

A. I did. 

(). What did they say with reference to it? 

A. I presented it to Axel Van Norman; he admitted its correct- 
ness, but said he was unable to pay. 

(). Said that it was correct? 

A. Yes, sir. “a 

Q. That is the same claim upon which the suit was brought? 

A. That is the’same claim. 

Q. And the one upon which the attachment was issued ? 

A. Yes, sir. 

(). The one we had here yesterday ? 

A. It is the claim of J. H. Purdy, of J. H. Purdy & Co., and the 
one on which the attachment was issued. 

(). These papers ? 

A. Yes, sir. 


27 Plaintiff’s counsel here renewed the offer of the assignment 
papers, etc., whereupon the same objection as before was 
interposed. 


The Court; I have some question whether the admission of 
Van Norman that it was correct would be sufficient as against this 
defendant. 

Cross-examination by Mr. O’Brien: 
). Are you Mr. A. N. Merrick ? 
A. L. A. Merrick. 
). You are the law partner of Mr. A. N. Merrick ? 
A. Yes, sir. 


ti 


7 


(). Who is your father ? 

A. Yes, sir. 

Q. You testified that you were the attorneys of John H. Purdy ? 
A. Yes, sir. 7 
Q. On the 31st of December last? 

A. Yes, sir. 

Q. The plaintiffs in this action that was brought against the Van 


Normans ? 

A. Yes. sir. 

Q. Was your firm also at that time the attorneys of the Van 
Normans? 

A. Not in that action. 
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Q. Were Van Normans your clients? 
A. Well, in one sense they were. 
Q. Well, there is not more than one sense in a man being a client, 
is there? 
28 A. There is when you say: Were we the general attorneys. 
We were not. 
Q. You also became on that same day—your concern also became 
the attorneys for the assignees ? 


Objected to as incompetent, irrelevant, and immaterial and not 
cross-examination. 

Objection overruled and exception by plaintiff. 

A. Yes, sir. 

Same objection and exception to all of these questions. 


Q. Mr. Merrick, what time of the day did you testify that you 
went to get that writ of attachment ? 

A. I testified that I left the court-house to come back about 12 
o'clock. 

Q. When was the complaint, in fact, drawn ? 

A. It was drawn during the morning. 

Q. Well, with reference to 12 o’clock, how soon before 12 o’clock ? 

A. It was drawn after I got to the office and opened the morning’s 
mail, 

Q. It wasn’t you that made the affidavit for attachment; did you 
draw the affidavit? 

A. Well, I wouldn’t be certain whether I did or not. I think it 
was Mr. Bennett who made the affidavit. I didn’t make the affidavit. 

Q. Did you know any facts concerning it? Did you know the 
facts contained in the affidavit that these parties were disposing of 
their property fraudulently, with intent to hinder and defraud their 
creditors ? 

Objected to as incompetent and immaterial. 

29 Objection sustained. 


Q. When was it that the assignment was drawn. 
A. It was completed about half past one. 

Q. When was it commenced ? 

A. It was commenced, I should judge, about one or a quarter of 
one. 
Q. At the time that you went to get this writ of attachment did 
you understand that the assignment was to be made” 

A. I did not. 

Q. You didn’t? 

A. I did not. 

Q. You didn’t suppose that any assignment was to be made then ? 

A. I didn’t suppose anything of the kind. I simply went for the 
writ. 

Q. lam asking you if, at the time you went to get the writ of 
= you supposed that there was any assignment to be 
made * 
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Objected to as incompetent, immaterial, and not proper cross-ex- 
amination. 

The Court: I don’t think that question in itself is material. It 
may have some bearing. You may ask the cuestion once more, I 
think, if you have any doubt whether the witness understood it. 

Exception by plaintiff. 

Q. Do ] ee you to testify that at 12 o’clock on the 31st 
day of December, 1883, that you didn’t know anything about an 

assignment being about to be made for these Van Normans? 
30 A. Yes, sir. 
Q. W . did you first hear of it? 
Axel Van Norman came into the office 


Same ain 

Q. I ask you when did you first hear of it? 

Same objection. 

The Court: You may ask the question. 

Q. When did you first hear the subject of the assignment dis- 
cussed or adverted to? 

It was one or a quarter of one. 

Q. That was the first you heard of it? You were a good deal 
surprised too, weren’t you? 

A. Well, I can state, Mr. O’Brien, that on—— 

Q. Never mind; just answer the question. 

I can state that I had no connection with the. business that 
the Van Normans had had in the office. 

Q. Well, then, you didn’t know anything about it; you were 
simply obeying the orders ? 

A. I simply obeyed Mr. Purdy’s orders. 

. Now, isn’t it se that before the 3lst day of December your 
father, Mr. Merrick, had gone to Chicago for the express purpose of 
getting an extension from all of Van Norman’s creditors ? 

A. He had gone to Chicago; yes. 

. He had been down for that purpose, hadn’t he? 

A. So I understand. 

Q. Employed by the Van Normans for the purpose of getting an 
extension from all their creditors ? 

A. So I understand. 

Mr. Merrick: A compromise ? 
31 Mr. O’Brien: Yes; a compromise; went down there for 
that purpose. 

Q. Did you receive any instructions from your law partner, Mr. 
Merrick, in relation to bringing this suit for the Purdys? 

A. Well, [ can’t say as to who it was that opened the letters that 
morning. 

Q. Eh? 

A. can’t say who it was opened the letters that morning. 

Q. I am not asking you about opening letters—I ask the plain 
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question, whether you received any instructions from your father in 
bringing this suit for the Purdys against Van Normans ? 

A. Well, whoever opened the letters did the business. 

Q. I ask you if you received any instructions from Mr. Merrick. 

A. I say I can’t say whether he gave me any instructions or not. 

Did you accompany the sheriff to the Van Normans’ store ? 
[ did. 
Purdy claims about $500? 
$525, I think. 
». The Van Norman stock was worth between nine and ten 
thousand dollars, wasn’t it ? 

A. I think so. 

Q. Did you tell the sheriff to levy on that stock ? 

A. Yes, sir. 

»Q. On everything ' . 
32 A. On everything; everything there was there. 
@. And to lock the door? 

A. And to lock the door. 

Q. And what there was in there was worth between nine and ten 
thousand dollars ? 

A. I think so. 

Q. Why did you tell the sheriff to levy on everything? 

A. Because I wanted to get—I wanted to get all I could. 

Q.. Did you expect to take a ten thousand dollar stock on a $500 
claim ? 

A. I expected to levy on it. 

Q. Well, what—you are an attorney—isn’t it a fact that a sheriff 
or plaintiff making an excessive levy is apt to make his client 
liable? 

A. He might. | 

Q. It is contrary to professional teachings to make an excessive 
levy, isn’t it; it is apt to involve a client in a good deal of trouble? 

A. It may. 

Q. Well, now, will you please state whether or not you intended 
to take ten thousand dollars’ worth of goods under $500 attach- 
ment ? 

A. I intended to levy on it. 

Q. Why? 

A. Because I was anxious to get, on that attachment, all we could. 

Q. Why, what did you want on that attachment more than the 

amount of your claim? 
33 A. Well, I wasn’t competent, nor the deputy either, to judge 
of what would cover our attachment. I say I think that 
stock was worth between nine and ten thousand dollars. 

Q. And you told the deputy to levy on the whole of it? 

A. I told the deputy to take the whole stock. 

Q. Now, I want you to get right down and tell this jury why you 
did that. : 

A. Well, I don’t know as I can repeat it in any different form ; it 
was simply because I wanted to get all I could. 
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Q. Did you want to get more on that levy than your claim 
amounted to? 

A. I don’t understand that question. 

Q. Well, you say you wanted to get all you could; you had ten 
thousand dollars’ worth of property to meet your $500 attachment. 

A. I don’t say I had ten thousand dollars. 

Q. You say in your judgment you had? 

A. Yes, yes. 

Q. You thought so at the time? 

A. Yes. 

Q. Well, now, tell the jury why you ordered that levy; why did 
you want to levy on ten thousand dollars’ worth of goods to secure 
$500? 

A. I don’t say I knew it was ten thousand, but I say I thought it 
was that. 

Q. I am taking your belief; don’t you know, as a matter of fact; 
that if you, as attorney for Purdy & Co., with due authority, levied 
on ten thousand dollars to secure $500 that you would make your 

client liable for all the damages that would result ? 
34 A. Oh, not necessarily. 
Q. Not necessarily; but wouldn’t there be a risk of it? 

A. There is a risk in a great many things. 

Q. Don’t you know, if it could be shown that J. H. Purdy levied 
on ten thousand dollars’ worth of property, and closed a man’s store, 
for the sum of $500, that he would be cast in damages for it? 

A. He might. 

Q. And don’t you know that there would be a suit that would 
cost him a good deal more than $500 to defend? 

A. I think that would lead to the doctrine that every debtor must 
be an expert. 

Q. Now, isn’t it a fact that you made that levy on that entire 
stock intending that the sheriff should hold possession there until 
the assignment was made? 

A. No, sir; not until the assignment was made. 

Q. Didn’t you intend that the sheriff should hold possession of 
that stock there until the assignee was ready to take possession and 
that he should hold there until he delivered it to the assignee, and 
wasn’t that your idea in locking the door? 

A. No, sir. 

Q. To keep other people out? 

A. Yes; to keep other people out. 

(). Why did you want to keep other people out? 

A. Because I didn’t want other people interfering with me. 

Q. Why didn’t you want other people to come in there; didn’t 
you want any other levies made? 

A. No, sir; I did not. 
30 Q. Why not? 
A. I wanted the least complications we could get. 
Q. Well, why didn’t you want any other levies made ? 
A. Simply to avoid all this question. 
Q. Well, now, wasn’t it your idea that the sheriff should remain 
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in possession until the assignee took possession from him, and make 
a clean thing ? 


A. No: my idea was to have him remain there until further 


orders. 

Q. What further orders did you expect to give him ? 

A. If we had had an expert and gone in there we might have 
valued that stock and taken a sufficient inventory. 

Q. You left the court-house about 12 o'clock; you got up to Van 
Normans about a quarter past twelve ? 

A. Yes, sir. 

Q. You madethis levy—told the sheriff to take possession of every- 
thing and lock it up; how long did you stay there? 

A. I think five or ten minutes. 

Q. You went right over to the office, and a bout aquarter of one the 
assignment was drawn up? 

A. Well, one or a quarter of one; it wasn’t drawn at that time— 
it was commenced. 

Q. Well, it doesn’t take very long to fill a blank ? 

A. Well, if you got at it uninterruptedly. 

Q. And you finally got it filed by 7 o'clock that night? Now, 
who were Merrick & Merrick acting for when they drew that 

assignment ? 
36 A. We were acting for the Van Normans and for the ben- 
efit of the Chicago creditors. 

Q. Did you know, when you drew that assignment, that it was 
going to cut out the Purdy claim ? 

A. No; I didn’t consider it in that light. 

Q. Wouldn’t it, as a matter of fact? 

A. It would cut out the attachment. 

Q. Well, that is what I say—cut out the attachment? 

A. Yes. 

Q. Simply cut out the attachment, wouldn’t it ? 

A. Yes, sir. 

Q. And still you drew the assignment and sacrificed the attach- 
ment that had been made? 

A. Yes. 

Q. Although, at the time you made the attachment, you had no 
idea that there was going to be an assignment ? 

A. No, sir. 

Q. And both the procuring of the writ of attachment and the 
commencing of the assignment occurred within the space between 
12 o'clock and a quarter of one—45 minutes? 

A. The levy of the attachment was about a quarter past 12, and 
I commenced drawing the assignment about a quarter of one. 

Q. You say you didn’t make the affidavit for the writ of attach- 
ment? 

A. No, sir. 

Q. So far as you know, you knew no grounds of it? 

A. Not of my own knowledge. 


Sled 


O7 @. Your firm had been in charge of the Van Normans’ 
business, and Mr. Merrick, Sr., had been down to Chicago a 
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week before trying to compromise with these creditors, and you oc- 
cupied the relation of attorney and client? 
For that special purpose. 

A. Well, that special purpose involved the business life of the 
Van Normans, and it was a confidential relation, wasn’t it? 

A. Yes. 

Q. Now, in your investigation of their business you had found 
them to be honest men, hadn’t you? 


Objected to as incompetent and immaterial. 
Question waived. 


(). Now, Mr. Merrick, after that attachment was made on those 
goods by the sheriff, what other steps, if any, were ever taken in 
the action of Purdy against Van Norman? 

The return on the writ, and the service of the summons and 
the inve ntory. 

(). The inve ntory was served on the first of January, as appears 
by the return. What was done in court about that case; was any 
judgment ever taken ? 

A. Not to my knowledge. 

Q. Has anything been done excepting to cause this deputy sheriff 
to make return on those papers to evidence the issuance of the at- 
tachment and the levy of the writ? 

A. Not to my knowledge, 

Q. You have never proceeded to judgment; you have never en- 
tered your judgment; you have never got any costs? 

A, No, sIr. 
38 Q. When were those returns made by Mr. Peterson asa 
matter of fact. They are all dated the 5lst day of December; 
they were not made on that day, were they ? 


Objected to as immaterial. 
Objection sustained. 


Q. Do the relations of your firm, as the attorneys of the Van 


Normans, continue up to this time? 
Objected to. 
The Court: You may ask the question 


A. I couldn’t say that, Mr. O’Brien. 
Q. As far as you know, don’t you know who your own clients 


A. Certainly, I do. 
). Now, ain't those men your clients’? 
A. No; I don’t think they are. 

©. When did the relation cease ? 

A. When the special work was performed for which we engaged 
ourselves. 

@. Did your firm appear for them in the United States circuit 
court in this case of Lapp & Flershem ? 
A. Yes, sir. 
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_ 
Q. Are you the attorneys of record for them ? 
A. Yes. sir. 
Q. Have you ever been discharged ? 
A. No, sir. 
Gustav Van NorMaN, sworn for the plaintiff, testified : 
By Mr. MERRICK: 
Q. What is your name? 
A. Gustav Van Norman. 
ov @. Where do you live? ead 
A. I live in Minneapolis, Twelfth street, No. 10. 
Q. Did you live there in December last ? 
A. Yes. 
Q. Are you a member of the firm of Van Norman bros. ? 
A. Yes, 
Q. W wey was the other member of the firm? 
A. Axel B. Van Norman. 
Q.. And you are the parties who made this assignment, are you? 
A. Yes, sir. 
Q. Did you on the 31st of December last (your firm) owe J. H. 
Purdy of Chicago ? 
Objected to as incompetent. 
Objection overruled and exception. 
A. Yes, sir. eo 
Q. Did you owe J. H. Purdy of Chicago? 
A. Yes. 


Q. Do you remember the amount? 
A. $525, I believe, and a few cents. 
Q. Is “ at the claim upon which suit was brought against you ° 


A. Ye 
Cross-examination by Mr. O’Brien : 


Q. What was that for? 
A. For jewelry. 
Q. When did you buy it? 
40 A. I don’t remember the time. 
Q. What months did you buy it in? 
A. I believe it was the first of Septem ber. 
Q. All bought in September ? 
A. Yes, I believe. as 
Q. It was all bought in September, was it. Are you sure of that? 
A. No, I don’t remember. 
Q. Well, let us know when this claim was bought 
A. I didn’t buy the goods. 
Q. Oh; then you don’t know? 
A. My brother bought it. 
Q. Then, how do you know—it is only what your brother told 
you that you know about it? ; 
A. I know it from the bill. 
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Q. Well, you have got no personal knowledge if you didn’t make 
the trade. Your brother bought the goods? 

A. Yes. 

Q. W a did he buy it—in Chicago? 


A. Yes, s 

©. You were not there when he bought? 

A. No: I wasn’t there. 

Q. All you know about it 1s that you saw some goods in the store 
that are said to come from Purdy, and a bill? 


A. Yes; I know it was $525. 
Q. You don’t know the month they were bought and the time 
they were bought? 
A. No, sir; [ don’t remember. 
Q. What is the general time that you bought your goods on ? 
L] A. Ninety days, I think. 
Q. Some of it four months, wasn’t it? 
I don’t remember. 
(). Some of your goods were bought on four months, weren’t 


7 
they ? 
A. Yes. 
Q. Ninety days and four months were your usual terms? 
\ Yes. 


(). Those were the terms you got from Purdy? 

A. I believe—I don’t know how long time it is, but I believe—it 
was ninety days. 

(. There wasn’t any difference in his terms from any of the other 

) 


nen ! 
There might be difference. 

©. You don’t know? 

A. No. 

(). But if those goods were bought from him in October on ninety 
days’ time they wouldn’t be due in December, would they? 

A. I don’t know how long a time we had it. 

(). Will you swear that there was any money due and payable to 
Purdy on the 3lst day of December from vour firm ? 


Objected to as incompetent and not proper cross-examination. 
The Court: I think it is proper cross-examination. 
Exception by plaintiff. 


A. I believe the money was due the first day of December to 
Purdy. 
12 Q. You think the money was due the first of December to 
Purdy ? 
\. Yes. 
). It was bought on ninety days, was it ? 
A. Yes; I don’t remember how long a time. 
¥. You say it was bought in September ? 
\. I didn’t say that we bought it in September. 
¥. You said you thought it was bouglit in September ? 
A. I say I don’t know. 
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-_ 
Q. That you don’t know. You don’t know whether it was due or 
not, do you? 
A. I know it was due. I believe it was due on the first of De- 
cem ber. 
Q. How do you know if you don’t know the time it was bought? 
A. I can’t swear the time it was bought. 
Q. Had Purdy & Co. been “dunning” you for that claim; had 
they been asking you for it? 
A. Yes. 
Q. How many times before the 3lst of December had he been i” ae 
asking you ? | 
A. I don’t know what time they asked first. Of course, my 
brother 
Q. I am talking about what you know; had you ever seen any of 
Purdy & Co.’s men asking for money? 
A. No, ‘sir. 
Redirect examination by Mr. MERRICK: 
Q. That was for goods you had of Purdy & Co.” 
A. Yes. 
43 Q. And you owed that debt on the 3lst day of December 
last? 
A. Yes: we owed it. 
Q. And he had been asking for it? 
A. Yes. ude 
Q. And your firm had been unable to pay it, had they ? 
A. No. 
Q. They hadn’t been able to pay it? 
A. No; they couldn’t pay it. 
L. A. MERRICK, recalled on behalf of the plaintiff, testified : 
Counsel for plaintiff reoffers the assignment and record. 
Same objection. 
Objection overruled and exception by defendant. 
The Court: I didn’t understand you to object to the specific parts ° 
of it; perhaps the schedules may not be material. 
Mr. O’Brien: I don’t care about that. 
The Court: Objection overruled and paper marked Exhibit “ B.” 
Redirect examination continued by Mr. MERRICK: 
Q. Now, after the assignment was made, executed—you say that _ 


was executed there about what time—the assignment ? 
A. Half past two or three o’clock. 
Q. Who did you deliver it to? 
44 A. I delivered it to Mr. Bennett. 
@. You went into the store afterwards? 
A. Yes, sir. 
Q. About what time was that? : 
A. I went in about three o’clock. : 
Q. Well, after three o’clock, I mean. 


) > 
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A. The next time I was in the store, I think, it was along about 
five. Along in that neighborhood somewhere. 
). Was the sheriff there then ? 
A. Yes, sir. 
Q. Then when did you next go in * 
\. Well, it was a few minutes after seven, I think. 
). With whom? 
\. With the assignee, and I think yourself. 

That was a little after seven, was it? 


¢- that vy 
A. Yes, sir. 


’ 


Who was then in the store? 


). 

A. The deputy sheriff was there. 
). Peterson ? 

A. Peterson. I think Hopping was there. Mr. Moreland, Mr. 
Ringwald, and I think the sheriff himself was there. 

(). Stoddard ? 

A. Yes, sir; I think Axel Van Norman was in there. 

(). What was done or said by the assignee, the plaintiff in this 
case, there? 

A. He spoke to the deputy sheriff, and announced that he was the 

duly appointed assignee, and pulled out his bond, with the 
15 approval of Judge Young on it, and demanded of Peterson 
the possession of the stock and the store. 

(). Did he say anything about having filed the assignment? 

A. He stated that he was the duly appointed assignee, and that 
the assignment had been filed in the clerk’s office. 

(©. And showed his bond? 

A. Yes, sir. 

(). And the approval of the court? 

A. Yes, sir. 

(). And demanded what, under him? 

A. Demanded of Peterson, the deputy sheriff in charge, the pos- 
session of the store and the stock and fixtures, and everything else. 

(). What did the sheriff do? 

A. The sheriff turned over to him the possession of the store, the 
stock, gave him the key to the front door, and gave him manual 
possession of some watches that were in a bunch by themselves 
on top of the show-case. 

Q. A part of the stock ? 

A. A part of the stock. 

(). Where were those watches? 

A. They were on the show-case nearest to the front door, in the 
trays that were put inside the show-case. 

(). What was done with those watches that were in the trays on 
the show-case when you were there? 

A. Mr. Bennett put his arm on them and took possession of them 

and the store and the stock and fixtures, as assignee. 
46 (. Did he make any announcement there? 
A. That was the announcement that he made. 
(). Who was there, did you say, besides the sheriff, in the store at 


that time? 
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A. There was Mr. Ringwald; he represented Mr. O’Brien, as I 
understood ; Mr. Moreland, Mr. Hopping. 

Q. Who did Hopping represent ? 

A. He claimed to be a United States deputy marshal. | 

Q. Now, what else occurred while you were there, if anything, 


with reference to that property ? 
A. As soon as the sheriff turned over the manual possession of | 


these watches to Bennett, Bennett either put his arm on them or 
around one of the trays; they were allina bunch. Hopping stepped 
up and said, “I levy on these.” 


®. What did he do with them ? a 5, 
A. He took them away from Bennett. Bennett says, “these are 
mine, as assignee.” 
@. Well, what next occurred ? 
A. I think the marshal proceeded to make an inventory. Hehad 
one partially made; he went on. 
Q. Do you remember who was in back handling goods or pre- 
tending to; pulling down goods, handling them? 
A. Mr. Moreland was handling goods. I think, when we first 
went in he was acting as caller. 
Q. What was Hopping doing, if you remember? 
A. I don’t think he was doing anything special except standing 
around. Mr. Ringwald was taking down the items. 
47 Q. During this time did any other United States officer ; 
appear upon the scene? 
A. Major Brackett came in. - 


q. About what time was that? 
A. I can’t say how soon after we got there that he came there 
that it was. 
Q. Well, what occurred there? Did you see anything of the 
transaction afterwards? State it. 
A. Well, the rest of the evening was devoted to their inventory ; 
a part of the time Moreland acted as caller, and a part of the time 
Axel Van Norman, and part of the time Mr. Bryant. 
: Q. Who was Mr. Bryant? 
| A. He was the watchmaker in the store. 
Q. Well, when did you go away from there? 
A. Well, I left the store between ten and eleven. 
©. Where was Bennett at that time? 
A. He was in the store claiming to be in possession. 
Q. So you, as attorneys for the assignee, brought him in there and 
made 2 demand from the sheriff who held for Purdy the goods -- 
| which you, as attorneys for Purdy, had ordered the sheriff to take 
) possession of? 
| No answer. 


4 

, . 7. 

| Q. Then you, as attorneys of Purdy, told the sheriff to surrender 
) it to you as attorneys for the assignee ? 

! A. No; not exactly. 


Q. Well, it came very near that, after you get the alliteration out. 
Well, then, the marshal kept right on making his inventory, and 
Bennett staid there claiming the goods? 


ee ee ee Ween 
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4S A. Yes, sir. 
Q. The last you saw of Bennett that night he was still 
claiming the goods and the inventory was going right on? 
A. Well, I think the inventory was completed before I left the 
store. Bennett was still claiming the goods. 
. And the goods had not been surrendered to him by the mar- 
shal ? 
A. Not by the marshal; no, sir. 
q. And he hasn’t got them yet? 
A. Not that I know of. 
Q. And he ain’t going to. That is all. 
JoHN Peterson, sworn on behalf of the plaintiffs, testified— 
By Mr. MERRICK: 


Q. What is your full name? 


4 

A. John Peterson. 

Q. Where do you live? 
A. In Minneapolis. 

@. Did you reside there in December last? 

A. Yes, sir. 

Q. On the 31st day of December what was your employment? 

A. Deputy sheriff of Hennepin county. 

(). As such deputy sheriff did you have placed in your hands a 
writ of attachment, and the papers in favor of J. H. Purdy and 
against Van Norman Bros. on that day. 

A. Yes, sir. 

©. What were the papers? 

A. It was a—two copies of the assignment and a writ of attach- 

ment. 
49 Q. What did you do under that writ of attachment? 
A. I proceeded up to the store, the place of business; took 
charge of the place. 

(). About what time? 

A. A few minutes after twelve. 

. What did you do there ? 

A. | stayed there. 

Q. I know; but what did you do? 

A. I went there and took charge of the place, got the key and 
locked her up and stayed there. 

Q. Locked the store up? 

A. Yes, sir. 

Q. What did you do with the windows—anything ? 

A. I hung some paper before the door and windows; I done it 
because callers there wanted to get in; and I closed her up and 
hung up the curtains. 

Q. You closed the thing up? 

A. Yes, sir. 

Q. Who went with you to the store? 

A. Lou. Merrick. 

Q. The young man ? 

L—5o0 
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” Bien 
A. Yes, si 
Q. Who was in the store when you went in? 
It was a gentleman 1n the re; who, I couldn’t tell his name. 
He was a watchmaker that worked there in the window 
®. A man apy worked there? 
A. Yes, si 
(). W all. you took possession of all thi property 
A. Yes, sir. 
50 (). In the store? 
A. Yes. sir. . 
Q. How long did you remain in possession of it? ai 
A. I remained there steady from the time I took possession until 
pretty near eight o’clock, or between seven and eight some time 


@. Well, what occurred in the afternoon ? 

A. Well, about between four and five, I should judge (I am not 
positive about the hour)—— 

Q. You made your levy, did you? 

A. Yes, sir; that is, I teok charge of the p 
and stayed there. About four o’clock there was a rap at the door, 
and | looked out through and I saw a venti man standing outside 
that looked very much like Mr. Merrick—Lou. I wasn’t thinking 
much of anything; I thought it was all right; I oy — the door, 
face to face with the United States marshal and Mr Bi Cll, and 
some other gentleman from St. Paul. 

@. Well, who was it came in the door 

A. Mr. Hopping. ” 

®. This man over here? 

A. Yes, sir 

Who was with him ? 

A. Mr. O’Brien and three other gentlemen; I couldn’t just name 

——. I know their faces: they are all here 
This re ntleman back here one? 

. Yes, sir; Mr. Moreland, I believe. 
©. What time was that? 

5] A. About four o’clock, I think; a few minutes before or a 
few minutes after; I couldn’t say exactly as to the hour. 

\. Well, what was done? 

A. Well, they had a writ of attachment also, but I told the gentle- 
men just as they came in through the door that I had cha 
place; was in possession. 

Q. You told them that you was in charge of the place 

A. Yes, sir. Mr. O’Brien demanded my writ and I showed it to on 
him, and he says: “ We'll recognize you as far as your writ goes, as 
far as the amount Is concerned.” 

Q. What did you do and say? 

\. Well, I says that I had possession and that I claimed it. 
Q. That you claimed possession ? 
A. Yes, sir. 


Well, go on and state next what occurred. 


' 7 
7a Coe locked the qaoor 
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A. Well, the next thing, he demanded an inventory; that we 
would go to work ; that I would have to take an inventory and call 
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out what stock I wanted for my amount; and in regard to that |] 
couldn’t command, because I had nobody there to rely upon as a 
nan that would know the prices of the goods ; but finally there 
was an expert in the gentlemen’s company that knew the prices, 
and we went to work to taking the inventory. We proceeded until 
there was an amount—about nearly $1,400; that was, so to say, left 
for my writ, for my amount; and they proceeded and took the bal- 
ance on their writ. 


(). Was that done with your consent? 
o2 A. It wasn’t wei with my consent, because my instruc- 


tions from the BI torneys were [fo hold the W hole thing ; and 
it was discussed several times about my having no right to hold any 


more than just the amount of the writ that [ had in my pocket. 


; 
ii 
y 
j i] 
vi 


The only thing I referred to was to notify the sheriff himself in per- 
son to come.up, and it was done, but he didn’t come up until pretty 


(). Well, what next occurred later on ? 

A. Later, about seven o’clock, or thereabout, or about six o'clock, 
the sheriff came first—let him in—and the next, about seven o’clock 
| should think it was, Mr. Bennett came in and announced himself 
as receiver, as an assignee to take charg of the place. He came in 
with the papers, appointed as an assignee, the way I understood it. He 
showed it to me and I asked the sheriff. The sheriff stood by his 
side, and I called his attention to it, and he says, “ that’s all right.” 
tle say . prem up. 

/. W h did you 
Pe pave up my possession there, and gave him the key. 

\). And the store ? 
A. Yes, sir. 
Q. And gave nim the property in it? 
A. Yes, sir 
Q. Including t that that they had allowed you to keep ? 
\. Yes, sir. 
). Where was that‘ 
A. That was oe rail top of the show-case. The show-case that 
was next to the front door. 
(. And what did it consist of? 
A. Of a lot of watches, gold and silver -_ nickel cases. 
Oo J. At the time the assignee came in there, Mr. Bennett, 
with his papers, had ae perfected your inventory of the 
property may you was going to take—had you got through with it? 

A. At the ime that Mr. Bennett came in ? 

/. Yes. 

A. Yes; I think so. 

Q. What did Mr. Bennett say or do when you turned over the 
possession of the store and the property 

A. He made a demand of the other parties th re to surrender the 
property—of the property that they had levied on. 

Q. Did you stay there after that? 

A. No; I didn’t stay—well, I went off and got my supper and 
came back again. 


give up to the assignee, if anything? 


oe oes, 
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Q. Now, Mr. Peterson, from the time you went in there you closed 
the door? 

A. Yes, sil 

Q. From that time until these parties came in did any property 
leave the store ? 

A. No, sir. 

. That is, did you move any property 

A. Didn’t touch anything. 
®. Was there any removed by anybody else 


J 


hat you saw % 
ley were taking the 


.? 

A. Nothing; only they were moving while 
inventory: there was nothing taken out of the store while | was 
there. 


Q. Who was handling these goods, the jewelery, while you were 


there, against your objections ? 
54 A. Well, they were handling it. 
Mr. O’Brien: He hasn’t said that he made any objections yet. 
Witness: Mr. Hoppi ng, an 1d this Mr. Moreland, and they were 
handling the goods, takin ig the prices. 


(). Well, they had these goods 1 

A. Yes, sir. 

Q. They were handling watch 

A. Yes, sir. 

Q. And handling jewelery ? 

A. Yes, sir. : 

(. And were in and about, and all around the store 

A. Yes, sir. 

Q. State whether the safe was there at that time? 

a, Yes, sir. 

Q. It was there? 

A. Yes, sir. 

Q. Did you go into what was called the little work room in the 
rear? 

A. Yes, sir; I went in there as I came in to see that the doors 
were locked and everything closed up. 

Q. You saw it was all closed up? 

A. Yes, sir. 

Q. Did the Van Normans come in there after 7 took possession ; 
either of the Van Normans come into that store from the time vou 
took possession and locked the door up to the time the deputy 

marshal arrived ; Hopping arrived with his attorney ? 
55 A. Yes; they were both in there right after dinner, so to 

say ; about one o'clock; not together, but one came in—Gus- 
tave Van Norman came in first. I served the summons on him 
and got the key te the door; then he left, and in a few minutes 
afterwards Gustave (?) come in, and he was in a very few minutes; 
he had some repairing to do in the back room; he asked me to stay 
a few minutes while he was repairing, and he finished his job and I 
stayed with him a few minutes there in the back room while he 
fixed a ring, I think, or something. I didn’t pay much attention 
to what he did, but I noticed that he was there a few minutes and 
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then he went off and stayed off; well, I didn’t see him any more 
that day; he didn’t come around at all. 
(). Did either of the Van Normans take anything from the store? 


A. Nothing that I could see; no, sir. 


Cross-examination by Mr. O'BRIEN 


*) 


). Sheriff, did you go to dinner that day 
A. No, sir. | 
). You got no dinner at all. 
A. 1 didn’t get any dinner that day. 
). How long had you been deputy sheriff of that county ? 
A. Well, I was deputy a little over a year at that time. 

(. You were reasonably familiar with the duties? 

A. Yes. 

). You had a writ of attachment for $525? 
ob A. Yes, sIr. 
You went into this jewelry store, and they had quite a 
| 

posed, at the time? 

A. Yo, gir: J thought SO. 

(). Did you undertake to take possession of that entire property 
under that writ for $500? 

A. Well, that is a question I couldn’t determine; but I held pos- 
session. 

(). You were told to keep the store shut up, weren't you, by the 
attorneys who put the writ in your hands? 

A. Yes, sir. 

Q. You had very much doubt as to whether you had a right to 
do it? 

A. No, not that; my ground for closing up the place was merely 
until I got some assistance. 

(. Until you got a chance to make the ievy? 

A. Yes, sir. 

Q. As a matter of fact, you didn’t undertake to levy on all of the 
stock of goods for S500 ? : 

A. I didn’t undertake to make the levy until I was sure whether 
| had a right to or not; but I held the possession. 

Q. Had you taken any steps to make the levy until the time I 
got there? 
A. No, sir; I was waiting for the sheriff. 
). You didn’t expect to be in the store long, did you? 
A. I don’t think so. 
You expected there would be an assignment, didn’t you? 

A. I didn’t know anything about that at that time. 
ay Q. When I got in there I asked you if you were in pos- 

session of that stock, didn’t 1? 

A. Nothing said about it. You said you recognized me for the 
amount. 

Q. Didn’t I ask you the question, after you showed your writ, 
whether you undertook to say you had levied on or was in _ posses- 
sion cf the entire stock ? 
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A. I can’t remember that there was anything said like that. 

Q. Well, as a matter of fact, didn’t I tell you to take enough to 
satisfy your writ and the marshal would take the rest? 

A. Yes. 

Q. Didn’t you agree to that 

A. I didn’t agree to it. I agreed to go to work and take the in- 
ventory. 

@. Did you say you would ? 

A. And hold my possession until I got some assistance from our 
attorney. 

Q. You didn’t forbid the marshal taking anything; you didn’t 
forbid his taking the stock ? 

A. I didn’t, for I had no right to. 

Q. Well, as a matter of fact, you did not, did you”? 

A. No. 

Q.. You had no trouble with the marshal; you and he got along 
all right. You didn’t forbid his do! be any thing that he did do there, 
did you? 

A. No; I don’t think there was—— 

©. You did not? Now then, as a matter of fact, didn’t 
o8 you, before seven o'clock, select some $1,500 worth of watches 
that you put into this return and satisfy your writ? 

A. Yes, sir. 

~ Isn’t that the extent of 1 he levy you made there? 

That was the extent of the amount I could get so as to satisfy 
my Somat 

Q. That was the extent of the stuff you levied on, you made the 
return here? 

A. Yes, si! 

Q. Is not the amount a true return ? 

A. I should think so; I wouldn’t sign my name to it unless il 
was. 

Q. When did you make this return with reference to the occur- 
rence ? 

A. The return was made, if 1 am not mistaken, the 2nd day of 
January. 

Q. Now, when Bennett came in there and claimed this property 
as assignee, the marshal’s inventory had got pretty well ahead hadn’t 
it? He had been making the inventory from four o’clock of the 
afternoon until 7? 

A. Yes, sir. 

Q. Wasn’t his inventory about completed ? 

A. I think it was very near it. 

Q. And at that time you had no claim on anything excepting 
those watches that you took in your return ? : 

A. Well, my claim in regard to that was that I held possession. 

Q. I don’t care anything about that; I am talking about the fact 
of the goods you took. Of course you are in possession of that seat 

now, but you don’t own this court-room by a good deal. 
59 The question, is whether or not you levied upon ‘the entire 
property. With the exception of the property contained in 
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your return the marshal had taken everything and completed his 
inventory in that store, hadn’t he? 

A. Well, as far as the levy is concerned, in regard to the return 
on the writ, of course that is correct. 

. And he had taken all of these goods without any objection from 
you or any warning from you not to do it; you hadn’t forbidden 
his doing it? 

A. Well, there some words in regard to 1t. 

©. Had you, as sheriff of Hennepin county, forbidden his doing 
it? 

A. There was some question in regard to whether he had the 
right to, or whether I had a right to; but there was a final settle- 
ment that we both had possession ; that is what we said. 

Q. You for the purposes of your levy, and he for the purposes of 
of his levy ? 

A. Yes, sir; it was a question in my own mind whether I had 
actually a right to hold at all, but I wouldn't surrender until I had 
found out from my authority whether | had a right to. 

@. Who was in the store with you before I came, besides you ? 

A. It was the watchmaker, and Emanuel was in the back room 
at the time we came in. 

. Emanuel was one of the employees there? 

A. One of the partners, I think; a brother of the Van Normans. 
They were not in the store all the time, but they came in be- 
60 cause the watchmaker wanted his tools, and the brother of 
Van Normans was in the back room from the time he came 

back from dinner. 

(J. So all those people were there all the time? 

A. Yes, sir. 

Q. The watchmaker took his tools away? 

A. No; I don’t think he did that day; yes; I think he took it 
after the— 

(). Do you know whether the safe was locked ; any drawers in the 
sufe locked ? 

A. The safe wasn’t locked when I came in there. 

Q. Were any of the drawers in it locked ? 

A. I didn’t examine the drawers. 


H. A. WANNER, sworn for the plaintiffs, testified— 
Examined by Mr. MERRICK: 


Q. What is your business? 

A. Wholesale jeweler. 

(. What business were you engaged in last December and prior 
to that ? 

A. Wholesale jeweler. 

(. Minneapolis ? 

A. Yes, sir. 

Q. Did you know the Van Norman Bros. ? 

A. Yes, sir. 


oz HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &C. 


Q. During the latter part of December did you have occasion to 
examine this stock of goods? 

A. I did; yes, sir. 

Q. I will ask you how long you have been engaged in the jewelry 

business ? 
6] A. About seven years. 
©. As a wholesaler? 

A. No, sir; three years as a wholesaler. 

(). And the rest of the time as what? 

A. Employed as a salesman. 

Q. You know the value of different kinds of jewelry ? 

A. I have some idea of it; yes, sir. 

Q. Well, you think you do? 

A. Yes, sir. 

Q. Handle a great deal of it? 

A. Yes, sir. 


Q. ‘You say you were there how late in December? 


A. The Saturday prior to the first; I think about the 29th of 


December. 

®. About the 29th of December? 

A. Yes, sir. 

Q. State to what extent you examined the goods there, the stock. 

A. I looked it over? 

@. With reference to what? 

A. To its value. 

@. Did you make an estimate of its value at that time? 

A. In my own mind, yes, sir. 

Q. Well, what was it ? 

A. I should say it was about ten thousand dollars, as near as | 
could judge without a careful inventory. 

Q. But you had seen this stock of goods from time to time before 
that, hadn’t you ? 

A. Yes, sir. 
62 Q. And you looked it over then, that would be the 29th, 
with reference to ascertaining its value ? 

A. Yes, sIr. 

@. You came to the conclusion that it was worth ten thousand 
dollars. 

A. In the neighborhood of $10,000, yes, sir. 

Q. That is, the stock irrespective of the fixtures? 

A. Yes, sir. 

Q. That is, irrespective of the safe ? 

A. Yes, sir. 

Q. Did you examine anything that was in the safe at that time. 

A. No, sir. 

(. And irrespective of the cases ? 

A. Irrespective of all the fixtures. 


Cross-examination by Mr. O’Brien : 


Q. You made this examination when ? 
A. The Saturday prior to the first of January; I think it was the 
29th. I went to Chicago that night. 
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). What time of day was it? 
A. It was along in the afternoon. 
). You didn’t see that stock again, did you ? 
\. No, sir 
). You didn’t see how it looked on Monday? 
A. No, sir; I was in Chicago at that time. 
Q. What was your purpose in examining that stock, M1 
Wanner ? 
A. I had been requested to do so by the credit clerk of W. B. Clapp ; 
his name I forget. 
63 Q. You were doing it for the benefit of those parties ? 
A. Yes, sir. 
). You were not a creditor of the concern, were you ? 
A. Yes, si 
). Were you a creditor 
A. 7% .° t 
). Well, if you were then you are still, | presume? 
A. Well, nb posed to be; yes, sir. 
(). What is the amount of your claim ? 
A. Well, in the neighborhood of $500; I wouldn’t say exactly to 
dollar. 
Q. How long were you examining this stock on this occasion ; 
how much time did you devote to it 
A. About half an hour. 
Q. Did you notice among that stock any diamond goods? 
A. Yes, sir. 


*) 


(. Will you please state their character generally, rapidly. 
A. Well, diamond rings and studs 
Q. Aggregating in value how much, in your opinion, that you 


saw there on that Saturday ? 
A. Well, I would venture to say, #1 500. 
©. Weren’t there some diamond crosses there to? 
A. I wouldn't be positive, sir. 
(). ‘T nose were in the show- -case, were they not t 
A. Yes, s! 
W ereil r : che re some or a brace l Ls there V4 
No, sir; I think not, 
This was in the afternoon of Saturday? 
A. In the afternoon of Saturday 
64 Q. You know of the concern of Lapp & Flersheim of 
Chicago. 
A. Yes, sir. 
Q. Do vou know their goods? . 
A. Oh, no, sir. 
Q. You couldn’t say whether you saw any of their goods or not? 
A. No, sir. 
But there was about $1,500 worth of diamonds in the show- 


( 


case ¢ 
A. Yes, sir; I should judge SO. 
Q. And that was Saturday afternoon ‘ 
A. Saturday afternoon. 
5—330 
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A. N. MERRICK. SsSworhn on behalf of the plaintiff, testified— 
Examined by Mr. Levi: 


Mr. Merrick, what is your business ” 

An attorney. 

). Where do you reside? 

A. Minneapolis. 

Q. You are one of the firm of Merrick & Merrick ? 
A. I am. 

Q. State, Mr Merrick, as briefly as you can, just what connection 
you and the members of your firm had with the bringing of the 
Purdy suit and the papers introduced here and the making of the 
assigument—the whole ground. 

Witness: If the attorney won’t obiect, I will say— 

Mr. O'BRIEN: I| won't object in chief if [ am not objected to in 
cross-examination. 

A. Some time about Christmas, I think it was, I don’ 
65 remember the date, the Van Normans employed me to go to 
Chicago and’ see their creditors; not alone to Chicago, but 
was to go to Chicago, from Chicago to New York, and from New 
York to Boston and see their creditors for the purpose of making a 
compromise—for that specific purpose. I went to Chicago and was 
in Chicago two or three days, perhaps more, I don’t know, but I found 
that it was impossible to effect any compromise. Clapp & Co., of 
Chicago, had already instituted a suit for some four thousand dol- 
lars; that suit was pendingagainst the Van Normans. I came back; 
got home Sunday morning, the 30th, if | remember right. 
Mr. Levi: Where was that suit pending i 


ome > c 
~ O wer 


Witness: That suit was pending in the district court at Minne- 
apolis. 

@. On a complaint filed ? , 

A. On a complaint filed. In Monday morning’s mail I had a 
letter from J. H. Purdy, of Chicago, enclosing a claim for $525, or 
$537 with a credit of $12, with instructions to commence a suit at 
once. 


Objected to as not the best evidence 


®. Have you that letter here? 

A. I have not that letter here ; it is at Minneapolis 

Q. Wiil you produce it? 

A. I will produce it if I can find it. 

Mr. O’Brien: That is the best evidence. 

Q. Well, proceed and state what you did pursuant to any instruc- 
tions. 

A. Pursuant to instructions contained—— 


Objected to. 
66 A. Pursuant to my instructions, then. 


Objected to. 
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Mr. O’Brien: I don’t like the expression “ pursuant to my in- 
structions.’ 


A. Well, after having received the letter, I will say, then 
Mr. O’Brien: That is better, a good deal better. 
A. | first gave the claim to my son and told him to present it to 
the Van Normans for payment 
(). That is this young man ? 
A. Yes, sir; he returned with it; I learned that they could’t pay 
it. I then drew the complaint, the affidavit for an attachment, and 
the papers in the case. They were given to my son, who took them 
to the court-house and obtained the writ of attachment. After he 
put it in the hands of the officer and went to the store, I went over 
to the store to see that he had possession of it and everything was 
correct. At his request I went to hunt the sheriff and relieve him 
so he could vet some dinner, and that they could take such action 
as they saw fit with refereuce to the property. I did go to the court- 
house, but didn’t find him. At seven o’clock—I think it was about 
seven o’clock—after the assignment papers had been filed and the 
bond had been approved, | went to the store with Bennett, the 
plaintiff in this case; went into the store; my son was with me. 
i was there when he presented the bon : and made the statement to 
Mr. Stoddard and Mr. Peterson (who were standing close together). 
He stated to him that the Van “sgn had made an assignment 
to him and that that assignment had been filed, and that he 
67 had the bond in his hand, approved by Judge Young, and 
demanded the possession of that stock of goods and fixtures, 
and all the prope rty in the store. And Mr. Peterson turned to Mr. 
Stoddard, and Mr. Stoddard said, “ That's all right, they are entitled 
to it”; and Mr. Peterson said, “Then, | turn over this erm of goods 
and all this property, with the key, to you.” Mr. Bennet took the 
key, and then he made the statement there that he was “ assignee, 
duly qualified, and he demanded the entire possession and didn’t 
want any interference with it. On the, I think it is the front show- 
case, near the front door, there was some watches in cases. I think 
the statement made there was that there was $1200 or $1300 worth 
of watches. Mr. Bennett went up and took those cases up, my recol- 
lection is, into his hands; at the same time, the gentleman named 
Moreland was figuring and handling goods away in back; I think 
he was working away at the plated ware. Mr. Ringwald was in 
there, and I have an impression that they had another man in there; 
they were making the goods fly around there pretty lively. Mr. 
Hop yping was active In his efforts, and stating that he was the deputy 
United States marshal, and I think before I left Major Brackett ap- 
peared on the stage. Anyway, I then went away, leaving Mr. Ben- 
nett there in charge of the store, as he claimed to be. What oc- 
curred after that I don’t know anything about. And the 2nd day 
of January, if I recollect right, I served a demand upon the marshal, 
Mr. H. R. Denny, the defendant in this action. He came to my 
oftice, and I served a copy of a writing. 
68 Q. (Paper handed witness.) Look at that, Mr. Merrick, and 
see if that is the demand. 
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sei 
A. Yes, sir; that is the one; I gave him a copy of that demand, 
in the office. If you want his statement, I will give you that. 
Paper marked exhibit “C.” 
Witness: He refused to deliver up the goods, saying he was a 
mere figure head in the matter. 
Exhibit “C” offered in evidence by plaintiff’s counsel. 
Objected to as not being a demand on this defendant. This is a 
demand on the “ United States marshal, for the distriet of Minnesota.” 
No foundation laid. ~~ 


WITNEss: I will state here that the marshal said he had the goods 
and the property. 


Objection overruled. 
Exception by defendant. 


> _ Ba 4 .. 
Recess until » o'clock p. 0 


tee 


A. N. MERRIE Recalled AS a WILNeSS for plaintiff, his direct 
examination continued as follows: 


Examined by Mr. Lev: 


i 


Q. I desire to ask you, Mr. Merrick. one more question: Mr. Mer- 
rick, state if you please, the character of ) it for the 
Van Normans, whether there was any general employment. ” 

A. There was none; never. 

@. Was the employment, as you have stated, 

thing. 
69 A. Yes, sir; the one thing. It was paid in advance. It 
was concluded in Chicago, and I notified the parties in Chi- 
Cago that nothing could be done. 

Q@. After that and after your arrival at 
claim of Mr. Purdy? 

A. Yes, sir. 


»yy y* 7eeeae Lr rye 
YOUP CHIDIOVITIG] 


Cross-examination by Mr. O’Brien: 


mo . 4 . ' . P 1} 4} ' 
(). 1ou were employed prior to all Luese matters —that Is, prior to 
those actions, Mr. Merrick, as I understand it. vour firm were em- 
a ‘ . . , . . . 
ploved In your professional Capacity WY the Van Normans LO etlect 


a compromise with their creditors? 
Ue possible. 
Q. In pursuance of that you proceeded to Chicago and made propo- 
sitions to the creditors looking to a compromise ? 
A. Yes, sir; | saw most of the creditors in Chicago. 
(). In order to enable you to perform your duties in that manner 
that involved an examination of the condition—financial condition— 
of the Van Norman Bros., didn’t it? 
A. I didn’t examine the financial condition. 


Q. Well, you had to familiarize yourself with it from their stand- 
point. 


Oe 
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A. If you will allow me to explain, I had nothing to do with it. 
I had placed in my hands an inventory of their property. 

@. You had to post yourself, from some source, of the con- 
70 dition, of the assumed condition, of their standing, before you 
could go down and effect a compromise with the creditors ? 

A. I did—that is, I had it put in my hands. I didn’t familiar- 
ize myself with it, but I had it 

Q. You had sufficient instructions to enable you to intelligently 
make that offer? 

A. Well, I 

Q. The proposition of compromise was to take a less sum than the 
amount of their debt, wasn’t it? 

A. Yes, sir. 

Q. And that, of course, would involve upon your part, a state- 
ment of their condition to the men that you proposed to make the 
compromise with ? 

A. Yes, sir; I took, if you will allow me, I took to the ereditors 
in Chicago just the statement that was made out by the Van Nor- 
mans. I made no statement except the statement that was furnished 
me. 

Q. I am aware of that; but I say this statement constituted your 
instructions ? 

A. Well, they constituted the statements so far as assets and 
liabilities were concerned ; but at that time the majority of the Van 
Normans’ debts were not due, so far as the term of credit was con- 
cerned. I didn’t examine with reference to that. 

(). You are aware now, from your general knowledge of the case, 
that a large proportion of their indebtedness was not due at that 
time. 

A. Well, I don’t know what proportion. I know that $4,000 had 

matured ; that had matured, and that a suit had been brought 
i] but I dica’t know at that time (when I went to Chicago), I 

didn’t know just what credit they had obtained—that is, the 
length of time. 

(J. Well, it is the fact, now, is it not, that the term of credit for 
a large proportion of their indebtedness had not expired ? 

A. Well, I don’t know; no, I don’t know that; I knew that Lapp 
& Flershem—a portion, as | understood, became due very soon. 

©. When did you go to Chicago, as matter of fact ? 

A. Well, I think I left just a week previous to the dist. 

. The week previous to the 51st of December ? 

A. Yes; I think so; I won’t be certain whether it was Monday or 
Tuesday. 

©. Well, I mean it was about that time? 

A. I could tell you if I was at home. 

Q. And during your absence in Chicago, that compromise was an 
offer of fifty cents on the dollar, wasn’t it? 

A. It is my recollection it was fifty cents on the dollar. And 
whether anything, I don’t remember now—lI have the paper 
though 

Q. And the instructions that you had were to the effect that unless 
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they got this compromise of fifty cents on a dollar they couldn’t go 
on. 


Objected to as improper; the counsel has no right to state what 
his instructions were without the consent of his client. 


The Court: I think he has stated enought in regard to it on direct 
examination to entitle the other side to cross-examine him. ‘There 


may be some question about it. 


ar 


~] 
to 


(). Did you not state in Chicago to the creditors there that 


4 
they cor uldn’t go on unless this compromise was effected ? 


Objected to. 

The Court: | don’t think that is subj ct to the same objection. 

Q. Didn’t you? 

A. I did. And I stated my reasons, and I will give you the 
‘easons. 

@. I am not asking you for them; you made that statement? 

A. I did. } 

. It was unquestionably a true statement when you made it, was 
it not, so far as you = ood the case ‘ 

A. I have no doubt of 1 

@. Now, sir, is it not the fact that while you were in Chicago 
making those statements and seeking to effect a compromise at fifty 
cents on the dollar, that these men were purchasing goods in the 
market 

A. I don’t know anything about it. 


od 
ce 


] 
I 


; , —_ 
Ybjected LO as Incompetent and Lin prop PP Cross-CXalill ination 


— 


The Court: He says he don’t know anything about it. 
Witness: I don’t wg anything about it. I didn’t know any- 
thing about the purchase of any goods of any one. 


Q. Now, the offer of compromise failed, and you returned to Min- 
neapolis, when ? 

A. I left Chicago the 29th, and arrived in Minneapolis Sunday 
morning the 30th, if | remember right 

@. Did you see the Van Normans during Sunday ? 
io A. I did not, neither of them. 
(. You saw neither one of them 

A. No, sir; didn’t gO down town. 

(). Did you see elther one of them before this action, in favor of 
Purdy, was commenced ? 

oe did not. 

Q. Then, after your mission to Chicago failed, you came back, 
and without seeing either of those parties, you, on the morning of 
the olst, commenced this action, or ordered it commenced, in behalf 

Purdy. 

A. I did. 

Q. And in that action you made the affidavit for the writ of 

ttachment ’ 


A. ] did. 


i 
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That affidavit states, as a ground of the attachment, that those 
persons were “about to assign, secrete, and dispose of their property, 
ith intent to delay and defraud their creditors.” 
That is my affidavit. 

(). Upon what condition of facts within your knowledge did you 
make that affidavit concerning those men, in whose employment 
you went to Chicago to eflect a compromise with their creditors at 
hity cents on the dollar. 


Objected to as incompetent, irrelevant, immaterial, and not proper 
cross-examination. 


The Court: I have a good deal of doubt whether it is material ; 
however, I think I will allow it at present. 


Plaintift’s counse] excepted t o the ruling. 


~] 


. Upon what facts did you predicate your affidavit made 

on the 3lst day of December, that those men were about to— 
A. l predicated it on the facts stated to me by Mr. a 
the Chicago man, what 1s bis name? 


. 


@. Purdy? 
\. Mr. Purdy. 
a. Those were contained in that letter that you have not pro- 


- The facts were contained in’ a statement made to me on Sat- 
urday morning, the 29th day of December, as I left Chicago, just as 
| was starting on the train—conversation with Mr. Purdy. 

And then you acting as the attorney of the Van Normans, going 
down to visit Mr, Purdy for the purpose of obtaining a compromise 
with those men at a any cents on a dollar, coming from your home 
in Minneapolis— 

A. Yes, sir. 

@. Went down there, and without reporting to them, procured 
the facts of this | AOE ; that they were about to dispose of their 
property with intent to defraud their creditors, in a statement made 
in Chicago by o one of the creditors you went down to compromise. 


Mr. Levi: That is objected to; the witness testified, as I under- 
stood him, that he eleseanlied the Van Normans after be had 
found out in Chicago that he could do nothing with reference to 
this compromise, telegraphed them at once the result, and that the 
matter had terminated. 

Witness: I said I reported from Chicago to them. 


©. I will put my question in this way: After your em- 

io ployment by these men and going down and trying to get 
those creditors to com promise at hity cents on the dollar, 

thout seelng your clients you came back and issued this writ of 
attachment, and swore that these men, who had been at least your 
own clients, were about to secrete and dispose of their property with 
intent to hinder, delay and defraud their creditors on a statement 


c 


that one of those creditors had made to you in Chicago, on the 29th ? 
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Objected if 
immaterial. 


The ¢ 


» as nol cross-examination. incompetent, irreievant ant 


or have any belief about 1 
A. I didn’t until I came 
signment was partly drawn 
®. You had no idea, when this action was commenced 
result of it would be an assignment? 
A. I don’t say that; I don’t Say that 
Q. That is what I want to know. 


he matter ? 


: Lit aa’ 3 
in, and | think in, the as- 


Cathe 


that the 


| hadn’t any idea. 
Same objection and except 
counsel. 


A. I could say 
which would 
to that point. 

Q. Then you knew that an assignm: 

A. I didn’t know it; no, sir. 

@. You believed it would come to that point ? 

A. I believed it ultimately would have to come to that point. 

Q. Didn’t you believe and understand that the assignment would 
be made just as suon as this attachment was made ‘ 

I didn’t know anything about it: 


on to all this testimony by plaintiff’s 


on the ¢ 
hat 


that, by reason of the suit 


Clapp foods, 
come into demand in a few days, t 


tit had got to come 


nt was to be made? 


a 


all. 
Q. You didn’t expect to 


| hadn’t seen the parties at 


act for the Van Normans? 


‘OURT: That may involve a question of legal ethics, but 
doubt whether it affects this case one way or the other: if he did, 
think [ will sustain the objection. 
Defendant’s counsel excepted LO the ruling. 
Q. Did you have any other information excepting what Mr. Purdy 
gave you 


Same objection as last before. - 
Objection overruled and plaintiff excepted. 
A. I had no other information only Purdy’s statement and the 
grounds for his belief, which was the statement embodied in the 
affidavit. 
. Did you believe Mr. Purdy’s statement ? 
A.-I had no reason to disbelieve it: I knew nothing about it. 
(. How soon after this Purdy action was ee was this 
; Se dematetay ete to be drawn ? 
A. Well, that I don’t know, Mr. O’Brien, for I wasn’t there when 
Mr. Van Norman—I think Mr. Bennett came in—I wasn’t there 
when they came in. 
©. Who did draw this assignment, as a matter of fact ? 
A. My son. 
76 (. I understood him on yesterday that he did not L. 
A. No, sir; I didn’t draw it; I wasn’t there when they 
came In. 
(). Did you know that there was an assignment about to be made 


_____ _____— —— 
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A. I had no reason to believe that I should act for them. 
iv (). You was entirely surprised ? 

A. I wasn’t surprised, for | knew nothing about it. I 
mdnt seen them or talked with them or had anything lo witl 
bai’ i wiat : vil til i bil anyt Nhe LO iV) Wit i 
them | had notified them that t! matter Was at an end, in 


, , 
(). rou knew that a writ of attachment or a new process was 

| ¥ | 7 on | me. 
necessary before they could make a issignment which would 


‘ 


retease their creditors ? 
A WV i il. knew the provisions Ol thie law 
as } ) 1; ‘ } . -_— . , ‘ 
(). And you also believed, when you drew this writ of attachment 
41 ‘ i . | , ’ ; 
that the result would be in an assignment 


i B\Jii« 


A. Well, I could say that it would, in my opinion, ultimately 
result in probably either voluntary or involuntary proceedings under 
that assignment law. [I didn’t see how it could be otherwise 
). That was your idea 
A. Yes, sir. 

(). Have you procured the letter of instructions from Mr. Purdy ? 
\. | have not been home, sir 

(). Do you intend to produce it 

A. I will to night, sir: if you want me to look, if I ean find them. 
(. I want the letter accompanying that claim of Purdy’s 

A. I will look for it. 
M Well. you ke ep your letters. gon t{ you 4 
A. We have had a great many letters 


*) 


(). That was your letter containing your instructions in relation 
to this suit ? 
78 a. Yes, sir; I think so. 
Q. It was upon that, and t 
ed to bring it? 


« 


A. No. sir: not that entirely. 


at alone. that you were instruct- 


. I understood you to say that your instructions concerning this 
suit, were included in a letter received by you in which this claim 
was sent? 

A. The claim was received by letter Monday morning, and in 
that letter I think were instructions. I will also say that on Satur- 
day morning, the 29th, after | had got through in Chicago, and a 
day or a day and a half after I liad notified the parties that we could 
do nothing, lL saw Mr. Purdy as | was FoOIng to the depot, and he 
said to me, “I have just got information from Minneapolis, inform- 
ing me that the Van Normans are endeavoring, or about to dispose 
of their entire stock of goods, and if so, they leave town.” He SaVS, 
“If I find that verified to-day, Or my suspicions, (| am coing to 
inquire from the other parties here who have telegrams,) I shall 
send the claim up there and have an attachment put on and hold 
that stock of eoods.” 

Q. When were you retained by Purdy & Co.? 

A. Well, sir, the first letter that came from him was on Monday, 
unless vou construe his speaking to me in that way that I was to look 
after that claim. 


6) aan ha SAD 
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@. Well, I don’t know if I could charge a man up a fee for saying 
{ 


A. He paid us for the attachment and all the proceedings. 
(). That was afterwards, wasn't it? 
7D A. I don’t remember the time when it was. 
Q. Now, at that very time you were under retainer of 
some hundreds of dollars from those Van Normans, weren't you ? 
A. I had notified them from Chicago previous to that that I had 
got through, that my mission was fulfilled. I could do no more for 
them and stated my reasons—that Lapp & Flershem, whom you 
represent, declined to do anything. | had acted also with the ad- 


vice of one of thre large SI creditors of the Concerth, who had told ne 
that it was absolutely Impossible for me to do anything In Chicago ; 
that was Clapp & Co. I then notified them by letter, and I think 
by telegram. Mr. Purdy did say that he wanted to protect not only 
his claim, but he wanted to protect all the creditors in that conver- 
sation. 

(). Have any further steps been taken in this suit of Purdy vs 
Van Normans? Have you ever entered judgment there 

A. No, sir; we have not. Mr. Purdy gave us directions that h 
would prove his claim. 

Q. I think you better leave Mr. Purdy out for a while, he is in 
Chicago now ; 

A. No: he has been here three times since that. 

(). He is not a witness in this case? 

A. He directed us to go no farther with it, but that he should 
prove his claim against the estate 

(). You are still the attorney of the Van Normans iu the case In 
the circuit court: appr ared for them there and defending the action ? 

A. No, sir; I am not attorney; have never been paid a 
SO cent by them, except for going to Chicago. I filed an answer 
there to protect the assignment. 


‘ 


\). You moved to dissolve the attachment, didn’t you t 

A. If you will allow me one thing at a time I will tell you just 
how it is. 

(). Do you meal LO say you are not the record attorneys of the 
Van Normans in this ease in the United States circuit court ? 

A. I mean to say Lapp & Flershem obtained an attachment, 
and—— 

(). The question is, do you say vou are not how the record attor- 
neys of the Van Normans in the case of Lapp & Flershem against 
them in the circuit court ? 

A. I do say that I am, and appeared there at the suggestion of 
the assignee. 

(). Always have been, haven’t you ? 

A. I didn’t know that there had been any substitution. 

Q. No, sir; there has not. It is also true that you have always 
been the attorney of the assignee ? 

A. Yes, sir. 


Q. Then, the interregnum of your relations as attorney of the 
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Van Normans must-have been that 45 minutes between the time 
you were drawing this writ of attachment and the assignment ? 

A. I don’t know what you mean by that. 

J. | mean to say you went to Chicago on their behalf, you 2 
back on Sunday, and on Monday morning at 12 o’clock commenced 
drawl eo ft he writ of attachment, and | quarter of one you were 

drawing the assignment for them 


oot 


te 
~~ 


Ss] A. I didn't say so. 
(). Well, that is the fact, isn’t it ? 
A. I don’t know; I told vou I didn’t know the time they came 
the office | Say this much, that Slice . came ee from Chicago, 


and after | gol through with the work | was specially employed to 
to do or to attempt to do, they have not paid us one single cent; we 
haven't made them a ch: irge of one single cent—never expect any- 
thing from them: and that the answer in the United States cireuit 
court was at the suggestion of the assignee, on the ground that the 
claim of Lapp & Flersham wasn’t due at the time the suit was 
brought, nor wouldn’t be due for some months: that is what I mean 


tO SAY 


Re-direct examination. D\ Mir. L 


’ want to ask you one question in that case, as to who employ- 
ed you and who paid you for drawing this assignment, whether Van 


Norman or not? 
1. The Van Normans didn’t 
). Who did? 
A. Mr. Bennett 


®. And your action in the United States court was at his request ? 
A. At his suggestion and his request 
(). You have made no charge to the Van Normans for that? 


\. No, sir: not one cent, nor received one cent, nor never expect 
one cent from them 


$2 N. P. LILLinGReEN, sworn for the plaintiffs, testifed— 
Examined by Mr. Merkick 


(). What is your full name’ 
A. Nels P. Lillingren 
(). Where do you live 
A. In Minneapolis. 
Q. What is your business 

A. Furniture manufacturi 

©. What business were you engaged in in December, 1883, and 
October, and sel item ber and Novem er ¢ 

A. In the Scanian manufacturing 
). In Minneapolis? 
\. Yes, si 
). Do you know the firm of Van Norman Bros, 
\. I do. 
u 7 you know what fixtures they had in their store on the 31st 
day o Dece mber, A. D. 1883 ? 


+) 
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A. Yes. sir 


Q. State what thev were. 
(Looks at memorandum.) 
Mr. O’Brien: What paper is that ‘ 


A. Just the names of the furniture. ‘There were two 12-feet 
counters made of cherry wood and stained in mahogany. 
(). What next? 


A. One 6-foot 7-inch counter, same material: one window show- 


17} 


case ; two upright show-cases or wWali-cases, same material : One 
on ' = a Reis : 
watchmaker! 5 desk : three SHUCiVes (a) | clocks: one watch- 

83 maker’s wall-case; two 12-foot show-cases, plate glass and 


silver balls: one about six feet, fine plate glass, silver bar 
show-case. 

Q. Did you manufacture any portion of that? 

A. I did. 

Q: What portion ? 

A. All the wood-work, and I furnished the glassware and trim- 
mings. 

@. Are you acquainted with the value of that kind of work ? 

A. Yes, sir; I am. 

@. And the value of those articles enumerated ”? 

A. Yes, sir 

Q. What time did you put them in there? 

A. I put them in there on the 19th day of October. 

Q. Had you seen them often from the time you put them in until 
the store was closed ” 

A. Yes, sir: at least most every day or sometimes two or three 
times a day. 

@. Now, will you give us a fair value of those articles on the 3lst 
day of December ? 

A. Yes, sir The counters, the actual fair value, seven dollars per 
running foot, which will amount to $180 for the two 12-feet counters; 
and the one 6-feet 7-inches amounted to $49.84 - one window show- 
case, amount, $69; two upright wall-cases, for each $185, makes 
$370: one watechmaker’s desk, $45: three shelves used for clocks: 
$14.50; one watchmaker’s wall-case, $16. That isthe furniture that 
I manufactured. 

(). Making a total” 

A. Making a total of $743.84. 
84 Q. Whatelse was the value that you was acquainted with‘ 
. A. There were two glass show-cases of French plate glass 
and silver balls, two 12-feet long, tO my knowledge, S| LD aplece, 
making $290; and one about six to seven feet, $85, it would amount 
to $375. 

©. Making the total, what? 

A. Making whole the total $1,118.84. 

@. That would be a fair value at that time? 

A. That would be a fair value—elegant, fine work; for the best 


work put in Minneapolis. I have been manufacturing there for 


) 
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eight years, and have put in a great portion of the fixtures in Min- 
neapolis. 
Q. And you know what the value is? 
A. Yes, sir. 
(. Do you remember what other fixtures there were there in that 
front room ¢ 
A. There was a large safe; very elegant fine safe. 
(). Will you describe it? 
A. Well. so near as I can recollect, (1 never took any rule to 
measure it). As near as ! can recollect, it would be about four feet 
and eight to ten inches wide and about five feet high. The inside 
work was very elegantly finished of the finest description that I ever 
saw in a safe In Minneapolis. 
(). Was it a fire and burglar proot safe? 
\. Yes, sir; 1t was. 
(). Have you any idea what that was worth? 
A. I heard a conversation with an agent opposite from the 
$5 firm that that safe came from, was in there at the time I 
worked there putting in the fixtures; he came in there and 
asked Mr. Van Norman how much he paid for the safe; Mr. Van 
Norman said: “How much do you suppose?” “ Well,” he said, 
“between six and seyen hundred dollars he must have paid for it;” 
and about the reply I didn’t hear the answer. 


Mr. O’Brien: That is not competent; I move to strike that out. 


‘) 


(). Well, were there any stoves there 
A. Yes, sir; there was a large coal stove. 

©. New or old. 

A. New—perfectly new; I was there the day it was put in. 


Cross-examination by Mr. O’BRIEN: 


’ 


LJ. What was the value of the work you did there ‘ 
A. The value of the work | did there was $743.84. 
). That is the same price you are putting on these goods, isn’t it? 
A. Yes, sir; that was the value of the work at the time, the actual 
value at the time, 3lst day of December. 

©. You are putting the values, the actual prices got for those 
soods ? 

A. No, sir; | did not. 

(). What would it cost, do you know what they cost ¢ 

A. I ean’t recolloct, just exactly up to the dollar and cents, what 
they did cost. 

(J. But your prices are  jusl avout the cost of them, aren't 

they ? 
86 A. The prices are not given so much as the cost of them. 
(). They were made for a special purpose, and were in use 

three months? 

A. They were not used quite three months. 

(). Well, nearly three months; the Van Normans paid you on 
the 2ist of December, didn’t thev, the balance of your bill ? 

A. Well, that I don’t recollect. 
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Q. Weren't you paid $399.75 on the 21st of December, the balance 
of your bill. 

A. I have no recollection what day it was. 

Q. You got your pay just before they broke up ? 

A. No; they were not ali paid. 

Q. How much is there due you ‘ 

A. Well, there was one note of $50, 1 don’t know whether that 
is paid or not. 

Q. That is all you can remember ? 

A. Yes, sir. 

Q. You don’t seem to have lost anything by this failure? 

A. Well, those fifty dollars I haven’t heard anything of. 

@. You don’t know whether you will lose it or not ? 

A. No; I don’t know whether I will lose it or not. 


} 


CHARLES C. BenNEtTT: Sworn and examined on his own behalf, 
testified— 
Direct examination, by Mr. Merrick : 


Q. What is your full name? 


87 A. Charles C. Bennett. 
Q. Do you live in Minneapolis? 
A. I do. 


@. How long have you lived there? 
A. About six or seven years. 
®. All the time? 
A. Yes, sir. 
Q. You lived there on the 3lst day of December last ’ 
A. I did. 
Q. A citizen of Minneapolis‘ 
A. -Yes, sir. 
Q. Are you a freeholder of the State of Minnesota? 
A. Yes, sir. 
Q. At that time? 
A. Yes, sir. 
Q. Do you know the Van Norman Bros. ? 
A. I do. 
Q. And you are the plaintiff in this action ? 
A. lam. 
©. And the assignee of the Van Normans’? 
A. Iam. 
Q. On the 3lst day of December what time was that assignment 
delivered to you? 
A. About half past two or thereabouts. 
Q. Who delivered it to you? 
A. The Van Norman Bros. 
Q. You accepted the trust in writing? 
A. I did. 
Q. Then and there. Now, what next was done; that was filed, 
wasn't it? 
88 A. Yes, sir; it was filed. 


; 


i. 
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(). You executed the bond, did you” 

A. I did. 

(). As has been stated here, after that had been filed and you had 
the bond executed and approved, what did you do and where did 
you gor 
A. I went to the store of the Van Norman Bros. 

(. About what time, now? 

A. | would say somewhere around seven o'clock in the evening ; 
it may have been a few minutes later; | might say about seven 
o'clock in the evening or maybe a few minutes later. 

(). Before the assignment was drawn you was notified of the 
attachment, was you ? 

A. I was. 

Q. By whom’? 

A. By the older brother of the Van Normans. 


(). And about what time was that? 

A. That was about_one o’clock in the day ; somewhere thereabout. 
Q. Then, what did you do with him’? 

A. I advised him to go and see an attorney; see what he could 


do in the matter. 


(. Did you go with him? 
A. I did. 
. You came up to the office of Merrick & Merrick, didn’t you? 
A. I did. 
S9 (. Who was there‘ 


A. Mr. Merrick, Jr. 

Q. The young man? 

A. Yes, sir. 

Q. Who employed the Merricks to draw that paper? Who spoke 
to them about it? 

A. Mr. Van Norman did; to draw the paper. 

Q. At whose suggestion ” 

A. At my suggestion. 


Mr. O’Brien: Oh, I object to that. 

The Court: On the ground it is leading. 

Mr. O’Brien: No, sir; I object to the question as immaterial. 
The Court: The question was asked and answered. 
Objection withdrawn. 


Q. The assignment was drawn there by the young man? 

A. Yes, sir. 

Q. You say that you went back after you got the bond, about 
seven o'clock. 

A. I did. 

Q. Now, tell the jury what you did and who you found there and 
what was done. 

A. I went tothe store of the Van Norman Bros. about seven o'clock 
with young Mr. Merrick and I believe Mr. Merrick, Sr., and when 


48 HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &C. 


I got to the store | found the sheriff of Hennepin county or his 
deputy 1n possession. 

Mr. O’Brien: Now, I move tostrike out that word “in possession ;” 

it is not the fact, itis the conclusion of the witness. 
90 Mr. Levi: All we claim is that he was in the actual pos- 
session, and whether he was in actual possession is a question 
of fact, and the witness can certainly testify as to that. 

The Court: There is considerable doubt in my mind whether he 
intends to state the fact or his conclusion. It appears here that 
there was several people there, two or three people claiming to be in 
possession. I think it is better for him to state just what the physi- 
cal circumstances were there. 

Q. Well, go on and state who vou found there and all that occur- 
red. 

A. The reascn why I say that 


The Court: Answer the question. 


Q.- Just state who you found in there 

A. I found John Peterson there when I came in. 

(). Who is John Peterson ? 

A. That was the deputy sheriff of Hennepin county; and being 
personally known to me as such, [ believed that he was in posses- 
sion. 


Mr. O’Brien: Now, I move to strike that out. 
The Court: It may be stricken out; just state the fact. 


Q. Now, you may state what he was doing there. 

A. After I came in I demanded the surrender of the property and 
the place, whereupon—— 

Q. Wait a moment. Whodid you address; did you show them 
anything; and if so, what? 

A. I showed the deputy sheriff my authority which I had 
91 got from the court and the approval of the bond, which I 
produced, and demanded the surrender of the property. 

Q. What property ? 

A. The stock of jewelry, fixtures, and everything there in the 
place. 

Q. What, about the store? 

A. And about the store, in the store. 

Q. Whom did you make it of? 

A. I demanded it of the sheriff of Hennepin county. 

Q. Was he there then? 

A. He was. 

Q). This Mr. Stoddard ? 

A. Yes, sir; both him and his deputy. 

Q. Standing together? 

A. Yes, sir. 

Q. Well what was done? 

A. Whereupon the sheriff said it was all right, and his deputy 
thereupon turned over to me the property and particularly some 
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watches laying upon the show-case, which I took at the same time 
and opened the show-case and was going to put them in there. 
Also I received the key of the store 

(). State if you made any announes ment there of your appoint- 
ment as assignee and qui alification as such. 

A. I did. I announced in as good a voice as I could that I was 
the duly appol inted assignee of ero estate, and I demanded that 
they immediately surrender everything that was there. 

Q. You say that these watches that you speak of were on the 

counter ? 
IZ A. Yes, sir 
J. Well, were they loose or in eases? 

They were in sort of trays laying in place together in a sort of 
he - on the center of the show-cas 
(. ‘Towards the door? 
A. Near the door—not quite. About the center of the show-case ; 
. | removed them further to the end of the show-case. 

Then what did you with them? 

A | tried to put them in further and into the show-case, and I 
was interfered with by some parties ther 

() Who? 

A. Mr. Ringwald, I believe his name is, the gentleman sitting 
there bebind Mr..O’ Brien. 

Q. Well, go on now and state what occurred, how long you staid 
there, and what was done to you. 

A. I staid there until, probably, between eleven and twelve o'clock, 
when I was forcibly ejected by Mr. Hopping. 


Mr. Hop ping? 


alie 


Well, state to the jury how you went out; whether it was your 
own will, or whether you went out against your will? 
A. No, sir; I went against my own will. Iwas shoved out be- 
tween the counters, out on the f floor ana wards the door. 
Q. Did they tell you under what authority they were putting you 
out? 
A. No, sir; they said they had no further use for me. 
\). \W hat did they do with the eoods ? 
YO A. Well, | believe they called it all around. 
Q. What did they do with the door? Lock it when they 
put you out? 
A. I believe they did. 


(. And they remained in possession 

A. Yes, sir. 

Q. Now, who were the parties that were in there with Gus. Hop- 
ping f 


A. It was Mr. Ringwald, and this gentleman sitting there -——— 

©. Mr. Moreland. 

A. Mr. Moreland and Major Brackett, I believe, and I believe 
there was another party. 

Q. You believe they had another one there ? 
A. Yes; that I didn’t know. 


(—od dV 
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(). What were they doing in there ? 

A. Well, in the early part of the evening they were all standing 
around there; Mr. Moreland was handling some goods inside the 
counter, and Mr. Ringwald was marking down the goods on paper ; 
taking sort of an inventory. 

Q. What, if anything, was said by Mr. Hopping or Major Brackett, 
about their having any writ or process ” 

Never showed me any. 
Did they say anything about it? 
No, sir. 
Made no announcement to you ? 
No, SIV. 
When Mr. Peterson surrendered to you the property and gave 
you the key, what did he say, any words? 
94 A. As far as 1 remember, he said that after I had showed 
the sheriff the paper and he said it was all right, and I believe 
it was upon his instructions that Mr. Peterson surrendered to me. 


(. In surrendering to you what did Mr. Peterson say‘ 
A.’He said: “I'll give up what I have taken, and here it is, and 


here’s the key to the store,” pointing out the watches on the show- 


, 


case. 

Q. Were you at all acquainted with this stock of goods? 

A. I was, somewhat. 

Q. How frequently had you seen it? 

A. Oh, I had seen it for the last fortnight, I believe nearly every 
day. 

@. You made an inventory of the stock of goods on or about the 
24th, didn’t you’ 

A. Yes, sir. 

(). Well, state how careful an inventory 

A. I made an inventory with Axel Van Norman, and we went 
through the stock pretty carefully, as I think, counted up every item 
there was there, and we made the inventory very low, and a great 
many things were omitted what was there in the place—small 
items. 

Q. That was on the 24th ? 

A. Yes, Sir. 

Q. Do you know what that inventory footed up at’ 

A. Somewhere in the neighborhood of $10,500. 

(). At that time’? 

A. Yes, sir. 
95 (). Between that time and the 31st day of December have 
You any knowledge of the Van Normans recei\ Ing goods ? 

A. I have. 

Q. To what amont or extent, could you stat 

A. I couldn’t say exactly to the figures, but in the neighborhood | 
of two or three thousand dollars. 

. Are you acquainted with the value of jewelry somewhat ? 

A. Somewhat, yes, sir. 

Q. Have you been in the habit of going in there evenings on 
your way home? 
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A. Yes, sir. 
(). Did you know anything about the sales ? 
A. I do. somewhat. 
(). From time to time ? 
A. Yes, sir. 
Q. And you went over this with Mr. Axel Van Norman for the 
purpose of determining its value about that time? 
A. Yes, sir. 
(). Listing it at low prices ? 
A. Yes, sir. 
, &. Now, did you see this stock of goods on the 29th—that is 
Saturday preceding the assignment ” 
A. I did, sir. 
(). Did you look over the stock ? 
A. Yes, sir. 
(). And knew something of what there was there? 
A. It was the same appearance of goods as a week previous ; 
couldn’t see any difference in the stock. 
(). How did it appear that night 
JC A. Everything was full what was in the cases and in the 
little trays ; everything was full of goods 
(). Did you see this, Monday, the 3lst? 
A. I did. 
(). What was its appearance then ? 
A. The same as on Saturday 
). About what time on Monday ? 
A. I believe about nine o'clock in the morning ; somewhere there- 
about. 
Q. Can you tell about what the value of that stock of goods was 
on Monday ? 
A. Well, | would judge between $9,000 and $10,000 of goods. 
.). Well, in that estimate, now, do you include the fixtures and 
the safe? 
A. No: i would only Say the stock 
Q. Well, basing upon a cost price, upon a fair valuation, as it stood 
there in the store, or upon what the goods cost, how did you esti- 
mate it? 
A. Wi ll. made my timat pre Ly low, accordll 
| took the stock. 
‘ou think between $9,000 and $10,000 ? 
think there was f ily between $9,000 and $10,000 worth of 


} 
i?) 


+) 


to since the 


oe 


‘\. 


A. Yes, sir. 
(). Now, between 9 o'clock the 3lst and the time the sheriff went 
in, which was about noon, did you see it again? 
A. No, sir: [ didn’t see it 
(). You didn’t see 1 
A. No, sir. 
Have you seen the stock of goods since it was taken away? 
No, sir; I haven't. 
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. You haven’t seen it? 

ee part of it 1 have. 
Some of 1+ was left there ? 

. Yes, sir. 

(). Some of it Hopping left ? 

A. Yes, sir; he forgot it 

Q. Now, where was Axel Van Norman the morning and forenoon 
of the 3lst, if you know? 3 

A. He was into my place of business about nine o'clock in the 
morning. 

(). How long did he remain there? 

A. He went from his store over to my pl! 
where about nine o’clock, and he remained 
or an hour and a half that morning 

(). W here did lye PO LO trom your pla 

A. I couldn’t say where he went to. 

Q. Well, how long before you saw him again 

A. He came back towards noon the same day. 

Q- Do you know where he was the Sunday preceding 

A. He was with me at my place in the morning for maybe two 
hours, or two hours and a half, on Sunday morning 

@. Do you remember what the fixtures were ther 

A. Yes, sir. 
98 Q. Then briefly describe them. o you know about their 
value? 

A. I don’t know exactly the 
There was two very large wall cases; there was three standing 


with show cases on top of it; there was one window cas 


ace. and that was some- 
there probably an hour 


a vooud 1dea o 


f there 


j 
a fine table, a large coal stove, carpets, two chairs, nice gas fixtures, 


and some very nice irons there 

(). Well, was there a stove ther 

A. Yes, sir. 

@. Do you know about the value of 1 

A. Well, the stove was worth, with t! 
and seventy dollars. 

(). Was it new? 

A. Yes, sir; it was new. 

. Well, was there any safe there ? 

A. There was a very fine safe, I think about five feet high, with 
double doors, and made expressly for the jewelry business; very 
handsomely finished inside, with drawers in plush, and all made to 
hold jewelry. 

Q. What was the fair value of that? 

A. I would judge the safe was worth about six hundred dollars. 

@. Now, in the back room—there was a little work-room, wasn’t 
there, at the rear? 

A. Yes, sir. 

®. What was there in there? 

A. There was two rooms, in fact; there was one small room used 

by Mr. Van Norman as sort of sleeping-room ; there was a bed 


» between sixty 


99 


and twosmall tables, some chairs, and some of his wearing ap- 


~*~ 


ry 
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parel in the back room: it was fitted up for a workshop; there 
was two stoves in it and tools and a work bench, ete. 
(). Were there any articles hanging up about the room ? 
A. There was a good many articles there, I believe, belonging to 


private parties, such as repairs, clocks, and old watches and things ; 


that 1s all. 
. Let me call your attention to whether there was a robe there. 
A. There was a fur robe on the bed; yes. 
Q. Do you know the value of that? 
A. Worth about $25. 
¥ \). W hat else ? 
A. There Was a gun that belong d to in vself. 


(). That was taken too, was 1t 


* : 

A. Yes, sir. 

Mr. O’ Brit he | move to strike that out. 

Mr. Merrick: Well. I didn’t make any claim for that 
Motion to strike out withdrawn 


Q. Was there any other property that you remember of being in 


’ 


that room? ‘The property of the Van Normans—that is what | 


mean 
\. That is about all I can remember 
RR Now, let’s Oo back a little bil [he watches that were laid out 


in the trays there, the deputy sheriff pointed to you, which you took 
possession of—do you know how much there was in value of those ? 
A. I do not. 
LOO ®. Do you know how many watches there were aside from 
those that were put there, about? 

A. There was several watches left in the case; how many there 
was | couldn’ say. 

(. I would ask you now if you know anything about there being 
two valuable watches—very valuable watches—there, and when 
you saw them? 

A. | saw them on Saturday. 

. Do you know what priced watches they were ? 


A. I don’t understand exactly the value of those, but l— 
(. I didn’t know but what they were priced. 


4 

Mr. O’Brien: I want to ask counsel if he claims those watches ? 

Mr. Merrick: Yes, sir; vou said they were ours 

Mr. O’Brien: The same assignee has caused another action to be 
instituted by a private individual for those watches. 

Mr. Merrick: We deny that; there is no sort of truth in it. 

The Court: It isn’t here now, at any rate. 


Have you authorized any suit against the marshal ? 
No, sir. 

xcept this one? 

Except this one. 

You have authorized but this one suit, you have‘ 
Yes, sir. 

Now I will ask you when you last saw those watches? 


, 


-_ ee ee 
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A. 
(). 
a 


I saw them on Saturday. 
10] W here were they then ” 
them to me. 

@. They were the Herzog watches ? 
They were sent by Mr. Herzog. 
From New York? 

. Yes, sir. 
( hbronome ters, weren 


we 4 


t they 


assignee ? 
A. Yes, sir; that is all. 
(). Those you have” 
A. Yes, sir. 
Q. Well 


articles you received in the store, 


. BENNE 


TT. 


They were in asmall box, and Mr. 


, I mean those you got possession of—I don’t mean those 


but those \ ju got 
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Van Norman showed 


.. es one worth Ss; 0 and the other S270. 

Q. You saw them, then, Saturday night ? 

A. a 

®. What time? 

A. I saw sa there, | think, between nine and ten o clock 

(. Did you see them after th it 

A. No, sir; | did not. 

@. And Monday, when you was thi yi lidn kK In th 
safe-at all? 

A. I did not 

®. And you don’t know what there was ther 

A. No, sir; I do not. 

(). You spoke of ores being certain propert ft in Min- 
nes polis by Mr. Hopping; will you state what that was—of fixtures 
or what? 

A. There was some fixtures; yes, s ‘here was a regulating 
clock, a piece of carpet, gas fixtures, and small silver tra 

(). You mean silver-plated. 

A. Yes; silver-plated. 

Q. The regulator complet 
102 \. No, sir; it is not. 
©. What is gone? 

A. The quicksilver. 

Do you know what the value of those articles are as they are 
now, or as they were when you received them—the value of the 
regu lator ? 

A. Yes, Sl] about. 

(. Well, about what were they ? 

A. It is worth about, I should think, about $60 to $70 

@. The regulator ? 

A. Now, as it 1s; yes, sil 

(). And the carpet and the—— , 

A. The carpet is worth about $10 

@. And the gas fixtures ? 

A. The gas fixtures about. $20. 

Q. So those are all the articles that you have ever received as 


possession of ? 


iia 
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A. I got possession of them ; yes, 
(. As I understand you, you did | 
the store? 

A Yes, sir. 

(). But what I mean is, was this : 


< 


A. Yes, sir. 
103 (). Weill, this 
kept by the 


vou In the 


3 


— ‘ 
SLOTE | It 


(). dap were not aware 


d 
a and Mr. Merrick had gone 
at fiftv cents on the dollar ? 
A. lw 
J. Pm didn’ te xpect that to be f 
A. Probably I was thinking it wo 
But the me was no conrersation 


M 

{ 

A. ‘There was not. 
\W hat did you 
cember' 


a made it because Mr. 
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Was 


of the I 


make that 


Van 
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sir. 


lave possession of this property 


pretty near ‘ 
‘ [ think so: five or SIX cay 
i, You authorized the demat Li 
you : 
\. I did. 
(). And the comme cement - 
..' we 
Cross-examination by Mr. O'! 
©. What did I understand 
Bennet ? 
\. lama fur manufacturer 
©. Well, how long have you 
Minneapolis ? 
A. Six or seven years. 
J You seerned to have been pret 
Matis Were vou a special friend 
| was 
(). They used to consult you | 
\. They did. 
(). When did you agree to becom: 
A. On the 3lst day of Decem 
LO4 ®. You hadn’t made any a 
A. No, sir. 
(). You didn’t know that they wer 
before and make an assignment ? 
A. No, sir | 
i, Ne ver Seas n of between » you 
A. No,s 


iventory for 


Norman 


don't 
—the propert 
ibly kept there about a week. 


} going 


or 


that you now have ID your 


know how it was 
y that was taken 


iOng 


} | } 
maae upon Lune marshal, did 
‘v7 
eN 

eral business to be. Mr 
iwed in that Dusiness In 
iLiInate With the \ in Nor- 
irs! 
matters, 1 presume: 
elr assioner 
ber 
? ° ! . os } ° 7. 
eement of that kind before 


to have an assignee 


nat they were 1D business dif- 
ist to fix up their difficulties 


. , ° > 
owed by an assignment ? 
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talk between you about the 


on the 24th of De- 


came to meon or about 
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x 
a 
se 


; the 17th of December and told me how he was situated, and | 


asked him then how much stock he had. He said he didn’t know. 


I said, Well, wouldn’t it be well for you to find out? He says, Yes. 
Well, I say, I haven’t time. He asked me then to goover with him 


and take an inventory. I told him Ihadn’ttime. But a little later 


on then I went with him; that was on the 24th day of December. 
Q. You made the inventory, then, you say, and found there was 
between nive and ten thousand dollars? 
105 A. Ata low calculation. 
Then I understood you to say that he received some 
four or five thousand dollars’ worth of goods additional between that 
and the 3lst 


A. He did. 


®. He did get in some four or five thousand dollars’ worth of 


goods, then, while his attorney was down negotiating this compro- 
mise ? 

A. He had all the goods previous to that time 

(). You seem to be pretty familiar with that business ? 

A. Well, I was 

Q. Well, the go ods ¢: ame In and were put right into the stock and 
went right along there, and if you - rt 1 got ‘a | of them they would 
have gone into the assignment, wouldn’t they, four or five thousand 
dollars’ worth of new goods, between the 24th of December and the 
olst ? 

A. No, Sll 


‘} 
— 
4 
Lf 


Mr. Merrick: He said two or three thousand dollars. 
The Court: That is what he said on his direct examination. 
Mr. O’Brien: He said four or five on his cross-examination. 


(J. You say you area freeholder of this State ? 
A. Yes, sir. 
Q. What property did you own in this State on the 31st of De- 
cember ? 
A. Yes, sir. 
Q. What? 
106 A. I owned two lots out in Highland Park 
. Are you deed of record to them ° 
A. Yes, sir. | 
@. The deed was recorded on the 31st? 
A. On what day ? 
Q. Was the deed of record on the 31st? 
A. No,.sir; it was not. 
Q. When did you record the deed ? 
A. I believe some time in August, this year. 
Q. Had you any real estate that stood in your name on the rec- 
ords on the 3lst of December ? 


Objected to as immaterial, not cross-examination, and the question 
whether he was a freeholder on the 31st of December. 


The Court: I think it is proper cross-examinatio! 
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@. Did you have any property in your name of record in this 
State on the 3lst of December last’? 

A. I had. 
(). Of record; did you have any propervy of record ? 
A. I don’t understand your question 
. Did you have any deeds to any property recorded; were they 
in the register of deeds’ office in this State anywhere on the 3lst of 
December ? 

A. I think I had. 


' <b ; 
same objection. 


J. Where was it; what property was 
A. Prope rty | am living on now 


Q. Is that the Highland Park proper 
A. No, sir; it is where | live now 
107 ®. When mony! oe buy that 
A. bou oht 1 ra! bout LWO years ago 
\ When did you aa your deed fo 


/. 

mes YOU Il about that time. 

Does it stand in your name on the record ever since you 
bought it? Is your deed in the register’s office—recorded there ? 
think it is. 


Well, don’t you know ? 


{) 
). 
A. No; Lam not aware of it mys lf, but I think it 1s. 
©. Your rame is Charles C. Bennett 
A. Yes, sir. 
@. Do you know the number or description of the lot’ 


< 
A. Of the lot I am living on? 


\). Yes 1] 

A. Y es, sIr. 

(). What is it? 

A. It is lot 5, Headerley’s addition to Minneapolis. 

©. What is the block? 

A. I don’t remember the block. 

. Now, you say that this assignment was commenced to be drawn, 
when ? 


e 
A. That was drawn on the 31st day 
Tell me the hour of the day. 


Q 
~* 
A. ‘The assignment? 


i 


)». Yes, sir. 
A. It was drawn up somewhere, I believe, by 2 o'clock. I be- 
lieve somewhere thereabout. 
@. When did the ‘vy commence to draw it up? 
A. Right after—I believe near the hour of 1 o'clock. They 
108 started it near the hour of 1 o'clock. 
Q. Did you execute it at the same time the Van Normans 
did; did you sign it at the same time they did ? 
A. I did. 
Q. Did you file that assignment yourself? 
Objected to as incompetent, immaterial, and not cross-examina- 
tion, and not the best evidence 
doV 
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The Court: I will allow the question without determining all 
the questions. 


| Exception by plaintiff. ) 


A. I did not, sir. 
(. Who did? 
A. As far as | underst and, young Mr. Merrick did it 
Q. Do you know where he gave it to the clerk ? 
[ do not. 

Q. You say you got it from the Van Normans—you say the Van 
Norm: ins delivered it to you ? 

A. Yes, sir. 

). What did you do with it? 

A. I gave it to Mr. Merrick. 
(). When? 
\ 
( 
\ 


~ & 


Right there and then. 

What time was that? 

d bout 2 o’clock ,. should think, or half past 2. 

(). Where did you go then ? 

A. I went with Mr. Merrick out to get my bond. 

(). ‘The same Mr. Merrick that you gave the assignment to? 
A. Yes, sir. 


(. How long did you stay with him‘ 


.¢ 


109 A. I stayed probably an hour and a halt 
®. Now, you don’t know when that assignment was filed 
} } a ‘) i , 
at all, do you 


(J. Yet you stated in the examination it was filed at 7 o’clock that 
evening ? 

A. No, sir: I did not. 

@. Now, when you went into that store to undertake to make your 
demand for those goods you don’t know whether that assignment 
had ever been filed or not, do you? 

A. got those papers from Mr. Merrick. 


®. lam talking about the filing of the assignment; when you 
went in LO unde ‘take to demand possession of 1 IS stock Vou don't 


know whe ther the assignment was filed or not? 
A. I saw the judge’s signature underneath 
WY). On the assignment ? 


. > 


A. Yes. sir. 
bjected to. 
The Os) RT don’t think this question is material In any event, 


(. Did you have any other paper with you at the time you went 
there excepting this bond ? 
A. | believe I had. (Same objection.) | had two or three, I be- 
lieve. 
Q. What did you have? 
A. Well, I had a bond—TI believe it was a bond—and a paper from 
the court showing that I was authorized as an assignee. 


’ 


a. 


leg 
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110 . You had two or three papers ? 

A. I had. 

2. You don’t know what they were 

A. I looked at them and found that one was the bond. 
J. That was the bond that was approved by the judge 
A. Yes, si 

)». W “ea was that approved? 

A. By Judge Young. 

). Did you get him to approve it? 

\. No, Sl 

J. Do you know when it was approved ” 

A. No, sir; I don’t know. 

). You don’t know when it was approved ? 

A. I have some idea when it was 

(). When was it? 


+) 


All taken under objection and exception 


A. Between five and six o'clock, I think 

). Now, what other papers you had you don’t know? 

A. I don’t know exactly the tenor of them now; it isso long since, 
that [ have really forgotten 
. Now, isn’t it a fact that you had no paper at all, excepting the 
bond ? 


The COURT: Well. what ditferenc d es it make whether he had 


‘) 


any or not: 


— 
se 


Q. Now, when you got to that store was the door locked ? 
A. It was 
. You say it was at 7 o'clock in the evening ? 
A Thereabout » VOCS. 
©. Who opened it; how did you get in if the door was 
locked ? 
LL] A. I believe Mr. John Peterson let me in. 
(J. Well, fn you know who let , ou in * 

A. Yes, sir; I am almost sure he let me in. 
(. Who did you find in there ? 

A. I found him and this young man sitting behind you—Mr. 
\Moreland—— 

(). And the sheriff? 

A. And the sheriff; yes; and I believe one or two other parties ; 
the watchmaker was there, too 
). Mr. Hopp ing was in there, wasn't 
A. Yes, sir. 
(). Major Brackett was there, wasn’t he 
A. I don’t remember if he was there, or if he came a little later. 
Q. Well, how long after you got in there was it that you say the 
sheriff surrendered you these things ” 

A. About five minutes after. 

Q. Now, what did the deputy sheriff do or say when you claimed 
his act to be a surrender of those goods ? 

A. He showed the paper to the sheriff himself. He said it was 


_ 
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all right. Thereupon he told me he gave me the possession of the 


4 oe eS Fy ae gf 4] Rees 
goods there Surrenaered |! Witil LLC KC Ol bie piace 
ry ‘ a ll - j | . ‘J 
Q. What words did he us 


ant . ne . | . 
A. His CXACL WOTUS ca remeni vel 


4 7 « i « l, i] j | . ' ] “cr 
(). You testified in chief Mat he told vou he woul 
] } ] } } , | | : ' ’ 
you the goods he ha aAKe ind gave you the key; did he give you 


the kev? 
A. Yes, sir. 


©. You were put out after awhile, weren’t you; you were 


} } } — 
(. Somebody else, th must have 1a key beside you 
er 
A robpabDiy Ln \ i) i ‘i | r if 
| } { 
, . 
@. ic that wasn’t the only key of the stor 


"Fi: 
~ 
Fa 
a 
« 
- 
— 

. 

° 
—s 
pu 

* 
we 
" 
" 
monet 
ee 

™ 


+. . ] ’ " 
(J. You found the door opel 
’ 


113&114 Q. Did you go over to see whether it was open or not? 
A. I passed by, and just as I passed by I lookedin and 

found the place was empty, and whereupon I tried the door and the 

door was,open, and I walked in and found certain goods there. 

(). W hat did you do : 

A. I took em and removed them. 


| 
. What di you take ? 


—" 


*, 


| 
a 
’ 
i 


“ ‘ U P . . »] iy ‘ a . , ‘* ] a 
A. | took a regulator Cid K, a Carpet vas mixture Q ind a siiver- 


plated frame. 
(). You took everything you found there. didn’t vou ? 
A. Yes: I did. 
Q. And have kept them ever since? 
A. Yes; I have. 
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’ ' . ; : . 
(). Now, that was the only time that you had been back in that 
store irom the tlme you were ut out of there at eleven o clock on 
| : gt ‘? + 1 } . ;% ’ ;y + oy : hd | 
he night of the 3lst of December until you went in there and made 


; 
a 


A. it WAS. 


i} . +] , ott vv Z ‘ly \ , | . 
dollar’s worth of stuff out of it vilG Val Norman 


A. | have not. 
(). Have you ever seen any of them take it? 
\ No sir 


(). Don’t you know that they didn’t take the safe 


\ hey took everything Loat Was thie 
(). Don’t vou know thev didn’t ta! e safe ? 


' 

_ 

tae 
i 


~* . 
‘4 4," : . 
.. No. sir: I never heard of 11 
’ ; } ! , 'f } . : 
(). Don’t you know that the safe was paid for, and that Bigford 
; ; | . « 7 ] t «i r) rehal +} ts | it 
LLL ‘ U praia iO! i ciO ' VOu rn hHiadtisilail qgaidan t LALA fF st . 
\ | I | anes f that 
ij © Cel iii ti Lt} 
’ ' ‘| ‘| | | i 4 ; 
J. Do vou swear that the marshal ald ine It 
5 | A I] | “yy ‘ oy al v7 . cur | ' : bys ry} \/ ' | w | 
| AAll CaAati SWeiaul aBUUUT is Wwiiadat ' ." bi VtLi il) \ Ow il KRDOWI- 
eave, 
a } . rt wy . 1] ** ’ ’ > ° ll. 
(). Didn’t Mr. Bigford call on you in relation to it—have a talk 
Witth VOU and the Van Normans auvOUu 
\" = a >i 
A. No. sir: not to mv Knowledge 
7 ’ . | ' - - 
(). Didn’t he to the Van Normans 
i. lf may be: that don’t KNOW 
: ; 1] , S +) 
i, Didn't they tell you of it 
‘ \” . « , 
1. sNO,. SI] 
{ pry ‘Ted T¢) 

(). Didn’t you know the fact ‘ Lnd your statement that you 
.* » | : | 1. | , * . } ' . * 5 . , ’ ‘ . 
never Knew Who took that sate or wha ecaumie OF 1618S Just as true 

as anything you have sworn to, 1s 
4 tins | a4 
\ LILITIK I iC 
©. How many times a day were you in that store during the 


sy >t * 
ae . > : 


robably once or twice a day 
Every day ? 
Pretty near every day. 
(). What business did you have in that store once or twice a day, 
A. I was just passing that way to my home 
116 @. You had a business of your own up there, hadn't you? 
A. I had. 
(). Occupied some of your time, | presume 
A. It did. 
Q. And yet you spent that entire time—you were in that store of 


‘ 
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Van Normans’ once or twice a day, and thoroughly familiar with 
all their business and business condition up to the time of the 3lst? 

A. I didn’t spend all my time there 

@. No; I say you were in there once or twicea d: 
oftener, weren't you” 

A. No, sir 


] ‘) ] : ] ’ ie . 1 4: 
~. On the 24th of December you took this inventorv: what time 


Vy, sometimes 


— 


). 
of day did you take | 
A. No, sir; I did not, the 24th day 


(). Well. that is what I say—the 24th of Decem bi 


\). No, no: on the 24th of December you took this inventory : 

what time of day did you take it’ 
A. Took it, I think, in the morning, and occupied pretty near the 

_— day, I think. 

That was Chistmas Eve 


Ye 


Q One of the busiest days in the jeweler’s business in the year, 
isn't it! 
A. I think so. 
L17 (). And you stayed there taking the inventory the entire 
day ‘ , 
\. Yes, sir 
Q. And you were busy in your own trade, wasn’t you ? © 
\. I am. 


On that particular day, if you are a fur dealer? 


uy VU 
A. Y es, sir. 


’ ’ ’ . ' . 
\). put you abandoned your own busivess and went into taking 
this inventory. Now, to make up the stock of goods that those 


Van Norma ns had on hand at different times and up to the Satur- 
day before this, there were certain valuable diamonds ? 
A. Yes, sir. 
©. Diamond bracelets ? 
VGo: 3 

| 


es, sir. 


©. Diamond brooches ? 

A. Yes, sir. 

@. And diamond rings ? 

A. Yes, sir. 

(). And loose diamonds? 

A. Ye Ss. sir. — 


When did you see those last ? 

I saw them there, to the best of my recollection, on the 31st 

December. 

(). W hat time of the Cay 
In the morning. 

Q. Where were they ? 
They were in the show-casi 

Q. And in plain sight, where anybody could see them ? 


A. Yes, sir 


+) 


lta 
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. (). Were they there that night when you went there? 
A. ‘The goods were all upset when I came there 


4} ) 


J) Did Vou see those things Loere Whneh You Cahie 
A. | didn’t see anything of it, sir; no, sir. 

Have Vou ever seen anvthing OF thnem sinc 

A. No, sir 


a } ’ ,* . 
() \\ nat became of those diamond 


L 

. ’ ’ ? 
A. l ean’t tell vou. I don’t know 

. , ’ 
. : } - 

LJ. Now, vou have been speaking a vaiuable watches here. 

‘ ‘ 
\. Yes. sit 

} Ae om - ~ , ' _ — — : ' . 
XY Has any ippiication been maa o you 1n relation to those 
tehes by anvbody representing Mr. He yr’? 
\ here has 
(). An attorney in Minneapolis 1 ipplication, presenting 
te Vou 
\. Yes. sit 
»¥ . , , 
2. Claiming the watches were com sion goods, didnt he 
d VY es. Sit’. 
° } | - % ‘ >. 
(). You conceded that to be true, did vou 
ee = 

‘Jprected to as immaterial 

le} ; ; " : } 1; ys “ 
() He claimed those were commiss yoods,. didn’t he 


Objected to as immaterial. 


, ' " . ’ } r | . 
Mr. O’Brien: I offer to show by this witness that among the 


Oe " ‘ ‘% | , ae . rr ; >. . ’ . 
‘OpDery he claims Isa wateh of the vaiue « some SoUU OF over. the 


itle to which the witness stated and admitted was in one Her- 


; } } . 7 } } ‘ ] | . . 1 
zog & Co., and that he aided and assisted the Herzogs in 

ef bringing a sult upol their title against the defendant in this 
case, and that the suit is of record and pending in court. 


Same obiection, ruling. and exceptio! 


7¢ 
a | 


‘) 


Where were the keys of the inside drawers of this safe 
A. L couldn't sav. I never had any 
(). Did you ever ask for them ? 
No, sir 
Never looked for them t 
. No, sir. 
). Don’t you know that on the day of the levy that Axel Van 
rman had those keys? 
\. | am not aware of that. 
(). Weren’t you present when he was asked for them and refused 
five them up? 
\. | can’t remember that. 
(). Didn’t you hear him asked for the keys of the safe by Mr. 


opping and the other officers there in the store in your presence? 


A. NO Sir: don’t recollect of it. 


(). Will you swear that those keys were not demanded from him 


‘the inside drawers of that safe in your presence that night ? 
A. No, sir; I ean positively not remember that. 
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(). You can’t remember; it may have been; they may have been 
asked of him that night? 
A. It might; yes. 
(). Did you ever ask him for the keys” 
A. No, sir; I did not. 
. Now, are you a jeweler ? 
120 A. No, sir; 1 am not. 


ny 


©. Have you ever been in the jewelry business 


| } : ] 
(). Have you ever dealt in diamonds or iewelryv articles of any 


kind 
A. No, sir. 
(J. lLiow do you claim. then. to be a judge of the value of this 
property ¢ 
Bi cause Iol the last three Vi ars have bi eT) in a store where 
jewelry was kept and sold and handled daily. 
(. What store was that? 
A: B. B. Marshall. 
\). Is that where your store Is ¢ 
A. Not now; it was last winter. 
©. Were you ¢ mploye din that store? 
A. No, sir. i 
@. You had your own portion of it, | presume, for your busi- 
ness ¢ : 
A. Yes, sir. 
Q. The reason, then, that you claim to be a judge of the value of 
those goods is that you had your business in one part of the store, 
the other part of which was occupied by somebody else in this busi- 
ness; did you attend to this man’s business for him? 
A. No, sir; I did not. 
@. Did you have anything to say to their business? 
A. Frequently talked about 
(). Did you ever see their cost marks? 
A. No, sir. 
@. Could you read their cost marks ? 
12] A. No, sir 
(). Now, will you please tell me what are the different 
grades of watch composing this stock ? 
A. Yes; they were 18 karats, 16 karats; as low as 10 and 8 karat 
gold watches. 
@. What are the makers’ names; what are the standard make of 
watches ? oe 


A. That I couldn’t exactly give to you. 

Q. State whether or not there are standard makes and whether,or 
not the different makers have different values attached to their 
goods. 

A. Y es, sir. 

©. Who are those different makers ? 

A. They are the Elgin and Waltham and a good many other 
makers. 
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©. What is the difference in value b 


tham makes in the same kind of a ca 


BENNETT, 


Lween 


\. Well. that would be hard to say W 
watches 

Q. Do you know what the rules are f 

A Yes, Sil somewhat 

(). How are they sold? 

A D\ k irats 

(). How mucl i karat worth 

A \ karat is worth abou i hundred 

(1). What would be the size of a dian 
ur karats 

A. It would be about as lar 
122 (). Does anvthing else exce} 
enter into its value ? 

\. The size of it. 

(). Well, that would be a part of 
the size and welght enter into the va 

A. Yes, sir; the brilliancy and Iustr 

LJ. (nything else? 

A. And the way it is cut; yes 

\) Anything els¢ ‘4 . 

A. The color of it. 

(). State whether or not diamonds 

A. | think thev have. 

(). What is it? 

A. From the way they are manufact 

(). Whiat is the idard value of a d 

\. If you will show me one | can pi 
of , 

(). | haven’t got any: | ask you what 


Vi standard valu 

A | ean state about that. I know 
itis W rn about 

UO. Ti vans only way you can 

A. 

() Sour, you are not any more fan 
stock than you were with what we hav: 
ticularly, and you don’t know anything 
diamonds? 

A. I never made any 
L205 iJ. Never bought or sold ? 


*% . ' ; . 

The Court: | think this witness s 
! ; = Ds war 
these Herzog watches on his direct 
ailow you to cross-examine. 


weren t 
about 


you applied to 


those watches 


to as incompetent 


iar with 


7 


and immat 


hos - on 1} 
y nearly tell 


OV tne 
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the Elgin and Wal- 
ithout seeing the makers’ 


valuing diamonds? 


(O.ag&rs, 


at would be about two 


should t hink. 


ad Wea, 
i 


¢ the weight of the diamond 


t; anything excepting 


standard value 


\ ou the value 


~ the —— Value of it i 
; ] *} 
of the diamond * 


ea diamond what 


the balance of this 
n speaking about par- 
re al watches than 


out 


ed something in regard to 


mination. I think | wi ill 


representatives of 


rial Exception by plain- 
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y 


; | ] ty . . { . : +] TZ r‘oOoTsg v4 

° i, W hat aqiagd vou KNOW about toost Hlerzog watches 
‘ } } } ’ } _ , ' — oe 
\. All I knew is that the watches were sent on approval and on 


‘ ’ ’ >? 7? zz +}, 7 ) ’ sy aT . ey f ™% ty ‘Ore 
a memorandum, and lf the watches did not sult thal they were 
wong to ve returned 
; ; 
(J WV el iid] VOu @e@Vel ay ner \\ (>< 
\. Yes, sir: I did 
\/. You Sou VW Line Tel Oratiig LT) 
A. Saw the memorandulh 
t } \ 4 t | 4 | ' ’ ryt ,y tf ) ree 
‘ NOW, DeIOTe ose Wwatcnes We ptLed, as natter of fact, 
| 
the attachment came 
\ VY es “ae 
(J Now. Vou Were iiLerwal is i } eC; TO D Liye ee rzogs ( > Gee 
' } 
bLhHell representa yes 10 1orma Ol COLLCeT!I ne them wereh t you 
; ’ 
A gagont reaily remembdel i i Wa 
7 y 
‘J What an extraordinarily | EK ry | occasionally have 
’ v 
\. | can't help that, si 
(). Don't you remember of the fact, and you told them 
1*)4 1? ’ We ’ ) ’ . y iy ’ t + :* , TI 
| 24 tien’ were ( i Iiit ij cali i ; ’ ( ‘ ‘ tiitl ren) 
; } : 
WILD 1) Lilt ASL IT re v\ ¢ / T 
. ‘ ik > ? ’ ’ 1 
\ Cali | rethii Ih} Cl Li | ~~ e 
LY Don’t KnHOW, SIT, Li L toe mars nas peen sued [ol thos 
watcnes Within the iast three ol Ir weexs 
\. No, sir: | was not aware of that fact 
(). Do you, as a matter of fact, clan ose Herzog watches to bi 
€) rrT. oot Tv ' } \ he ,oOT) 
<4 Da ri wil \ i | Orimnal t > ‘ 
: 4 
{ ji ected LO as Te) 
© ’ } 
Phy { Ol | i ae lik ‘ | t)) 
; 
* " > 
{ | ACEPvio! m\ | i Baee 
{ ) ly, ‘ % Llaim il, I] gery oY “— ; | + ; 4 " s° ; tiyy 4 , 
«¢ i O YOu Cially List CIiLVEE WALCLIICS ae. we a part ol Lillis ail 
‘arma ret. { } »by , o ore 
Norman estate of which you are ass O lit 
\ would & rtaini ‘aim Ti m it th twes aa . ane he] rect 
i i LA iti } qrii iy \ icttiilil | i% ii i | iit’ yt hf ' tit cALiCd . hmonvea 


to the stock. 
% i) ae Dos Soe | 
(). l ask you if you claim those watches to bi a partof the Van 
| } 7. a . . 
Norman estate and owned DY you to-dav as assignes 


A. think would. 


\). Do you-—do you swear that those watches are your property t 
()biected LO as before. and obie ection slistalne qd 
4" _ > | . ] 
(Exception by defendant 
' 
\/. What do you mean when vou say that vou claim those to bea 


part of ‘the estate ? 

A. I mean, simply, that if the goods are sent to the Van Normans 
(were bought by them) that that property is equally a share of the 
stock in trade ae | | 

(. Don’t you know that thuse goods were not bought by 
25 them; didn’t you see the memorandum, and don’t you know 
that they were there on memorandum | 
A. I know that for a fact. 
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. Didn’t you read the terms of the memorandum 
\. No: that I don’t think I did 


(. Don’t you know that that memorandum was never complied 


‘) 


The Court: | understand him to sav that he claims them if he 
ntitled to thi In: that. suppose, 1s a itter that he has not been 
able to determine 


Redirect examination by Mr. Merrick 


me | a 
(). Now, cbout one thing perhaps I did not understand you. 


} ' . ' ° o 
\fter you presented the bond, the evening of the 3lst,in the store 
+] _ & ii is | ] { ] } 1 . 
there, showed it to the sheriff and mad lemand, what demand, if 
any, did you make 1 Hopping, as the deputy United States mar- 


i ] ; 2 j | } 
J) hat deed of the Hie imCTLY Dropertyv, NOW Was that deeded. do 
: . ‘ 
Vou remeinover 


A. It was deeded to L. P. Gravee and C. C. Bennett. 
Mir. O'BRIEN | move to strike that out as not the best evidence. 


_— a ; ' — : 
ialntiti consents that It mav ve strickell oul. 


| a ee ' ee 
(JUSTAVE VAN NORMAN. recalled o ehalf of the plaintiff, testi- 


() You said that vou was oue of t firm of the Van Norman 


Y 

You testified before to-day ” 
Yes, sir 

— name is Gustav, and your brother, the other member of 
n, is Axel B. Van Norman 

es, SIT. 


rl 

Y¢ 

Al nd you were copart Hers Ol) the OLst day of December last ‘4 
y 


i Cs, sir. 
©. What was your department in the store; what did you do 
particularly ? 


A do manufacturing workm il 

(). And where did you work ? 

A. In the back part, in the worksh 

(). How long had you been in that business ? 
A. I have been in that business about 24 years. 
(). Where—in the manufacture of jewelry 
A. Yes, sIr. 

(). Where the most of the time’? 

A. I have been three years-——a little over three years—in America ; 
ree years and a half, about, manufacturing 

(). And where before in this country 
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Vinnipeg, Manitoba 
How long have you been in this country 
| have been a litt! 


i? over One Veh 


A 
®. How long have you b n America 
- } P| - } . 
A. A bout thre years and a ba 
Sa , 7 
(J. You KnOV apooutl i} ~~ SLO ‘ \ \ LAV ) | \ pt] 
A. Yes. sir. 


t 
\ 
brother Axel took an inventorv o accoun of the stock in 


| Yecem he rT’ ¢ 


A. No, sir; I was not present 
’ 
’ : ) ’ } ’ } ’ . . 
—_— . ] si ' ' or rt _ » = 

(). You nave a KNOW CULO OI Litt a ity UI MWweilry naven t you ‘ 
A. Yes, sir. 
f { }7 + ] 

i Watciies 


im, 
Owe 


. , * . } — . ; +) ‘ . j : > 

ou Saw this stock OI woods, did vou, the Zvth dav ol Decem- 
’ 
’ 


lat 1S, Saturday nig 


i * 
5 i 


coed 


} . 
bper—t 
¢ 1] + : j ; | ; | j — 
Q. Now, tell the jury what the condition of that stock was at that 


rm } ; ’ : \ ’ ‘ 
. t 7 | rat ei Tettt ‘ r ‘7 fan + . | : 
A. Phat SLOCK OT Wavtcies, Jewelry, ANd every KING What belonged 


%- 
A. I don’t understand what you mean by condition 
» ’ +4 
\). \\ ere LHe cases acee 
\. Yes, si 
() ( Li) \ Li MaKe ee esi I} LL } [ rut Wi it Like ‘ eae \ aS Liere 
cy ? 
on Saturday night, the 29th day of December ? 


A Y es. sir: think cal 
About how much? 
The value was about $9,000 to $10,000 


si] 1, :, ' . } } } ‘ = ’ 
J. I Wlil askK you to state 1f vou bad looked OvVel th Ss stock ol] 


goods Some day ~ before? 


~ — 


A. Yes, I took—lI looked over the stock 
©. You looked over the stock ? 

A. Y es, sir. 

(). ‘To see about it? 

A. Yes, sir 


hen diiaienae y= wow af 
because I took the book on the order of Mr. Bennett 


Yes, 


} 
i 
1 
} 
‘ 


Yecem ber. at all? 


- 


. 


; . Be 
what time did vou 


ont 


~O to the sTrore 4 


wore, 
‘ 


and made the inventory 
(. You took the book ? 
A. Yes; I thought there ought to be more than what there was. 
(). \ OU W ¢ j = ‘ I thy s_tt ke VOurse ij ‘ 
A. Yes. S]] 
Q. Now, did you see this stock of goods on Monday, the 31st day 
| 
A. 
). 
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A. About half past nine in the morning. 

(). What was its condition ? 

A. It was all full. 

(). Well, did it remain the same as it did the Saturday night 


i }t wore 


J 
“—~ 
— 

~ 

f. 
Ae 
o 
ae 
ras 


) 
Now, go on and state what | Did you PO 


) 
! 

A Yi Se Was there. ‘There WasS ADOUL a quarter after that that 
[I came in the store. The watchmaker asked me for watch 


129 repairing, and I went to the safe and looked for those watch 
repairing and Op ned one di iwer and there Was three fine 
watches in there, and there was two watches we got from Herzog. 
\. What was the value of those wat 
A. There was a chronometer worth $275,and a repeater watch, 18- 
karat. worth S350: the other one was a Dialhh Case, OHe plain box- 
case, worth about S165: tuen th re were, 1h Sauvle drawer, SOTNe 


pieces of tissue paper with loose diamonds in; they were worth 
about § LD 
Q. Are you acquainted with the value of diamonds? 
A. Yes, sir. 
(). Do you know what diamonds were there 
# es, sir. 
uu had seen them befor 
| saw them the time we bought them 


those diamonds were thers 


— a 


J 


‘4 
\ _,. 
() ow, What was in the work-room in the way of diamonds ? 


the work-room was tools and stoves—one stove and one 
forge and work-bench, chairs, and some kind of jewelry that we have 
lo repair; one dia mond ring and one plain ring belonged to Mr. 
Marshall’s jewelry 

() ~ sey state wh re that diamond was, what it was, and its value. 


a 


— 


Stor . 


\. The diamond ring was in the paper box; 1t was valued at $150, 


at what Mr. Marshall claimed 
\) Well, what was its value‘ 
A. Its value was 8150 
Q [t was there to be set 
Lov A. No: the ring have to be made snaller—it was too big. 
(). That was on your work-tabl 
\. It was just In my place on the work-table. 
. When di you last see that ther 
A. I saw the lng last the 3lst day of December—about a little 


. “ 
aiter ZO clock. 


(). You was in there then ? 
A. Yes, Sif 

(J. ‘Then on your table? 

A. Yes 


/. lu the box ? 
A. Yes, sir. 


(). Have vou seen it since 


) 


| 
: 
; 
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W hat else was there on that table there that you had ? 
There was one plain gold ring belonging to Mr. Harry Legg, 


—, 


& 


\\ nat time 1n the jmorenoon 


’ F } ¥ if j 1 ; 4] ° ’ 
: ’ . . . . | ; . 
( Oo, 1b was about nall Dast iV, 1 LOIDNK 
Q. What Dien theme in Bah whom 
ihait CISC Was Lilel itl ULIaL TOOL 
’ /- oo. : j } ‘ } 
} ' iH | ’ r) " »¢ 
f i bracelets ' solid a uristmas, and 1 
- | ‘ : i ] 
¢ 4 + ' ' . ’ : ‘y , 
IS COM ML VacK tO Ve Made SMaAailel when | cut one of those Oract 
| ‘ - ¢ ; ] 1) , 
i » i i i | ‘ i OL ' ra pole ‘ OT Chalk and soldered 
ee | ] ‘ ¢ . . 4] i 4] 
¥ : : | t “yt . 5 ; = " i. .% . ’ =~. 2 ' se @ 
Lol One SIGe OL lt Oh DIV tavuie. al i LOIS Was 1n the aiternoon tha 
r ans 4 
* ' : . 
i qj sf j WO! ‘ . i Lilt ~ SOOT) cls i Vi SOLrer i iit 
ot | ? ’ 1 +94 | ’ ' i +1? ’ * 
Side, Lt) a’ j ‘ aAtitl i] ‘i <i / iti a i ath ‘ , biiit ctl LO WOK 
° , 
. : > 
on it auaeaill W 1 my orovnel AX i COllle Lrida ¢ illed me ou LO ‘rq) Ub) 
x \ : +7 é + 
LO Nir. Mer) i . = € th ae. ‘7 | ‘ ~— ia ' iti 
— /. 
®. ‘To make the assignm« 
_ Yes, sll 
; 
? he j | 
\/. lf VW i= iti < Loe! Was 
1. Yes 
— 1 
" ' ' » 
©. Did you see that any mor 
1,,’4 } ‘ 
\. No: I didn’t see it after tha 
‘ : } 1 | ] ‘ é 
> p ‘ LY ? : 7? ‘ ’ . : 
\). Did you go DacK 1Nt0 thal piace airerwards that irernoon 
+ No. sll 


~~ 
F; 
f. 


y 


itil these men came in? 


ee me 
; 
, p= +} 
. | 
— — 
- 
—— 
s 


+ 


‘+ were some sal ~ mad . were tnere not 


a 
— 
~~ 

— e 
- 


~ 


+ -_ 
—“ 
. x 
j 


e week preceding? 


Objected to. 


ee 
_— 


‘ 


@. Can you state whether there were sales or not? 
A. Yes. 
‘he wet k preceding t 


A. Yes. 


13? (). Can you state, from the time, the 24th. when vour brother 


2. 


d- 4 
Axel and Mr. Bennett took the inventory, what amount of 
goods were received, about f 
A. Yes, about—well, about, 1 think, two or three thousand dol- 
lars, I think; I don’t know sure. 
Q. Do you know whether all those purchases are on the book or 
not ? 
A. I taink it 1s in the book. 
Q. Do you know? 
A. I think so. 
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Q. Do you know whether the Herzog purchase was on the book 
or not—the watches ? 

A. I don’t know if they were on the book. 

\) You received considerable many 2 ods ? 

A. Yes 

(). State whether or not you were in the habit of looking at the 
books tu see what the sales were, alon 

A. Sometimes I do, in the evening. 


_~ 
’ 


(J. Can you state a little more definitely, about the number of the 
watehes that you bad there: how m ny r | don’t ask you to be 
accurate, but about how many : : 
A. I think there were about ten dozen, together. 
(). What did this stock consist of principally ? 
A. Watches and jewelry 
(.). Well, such as what; watches and what else 
\. And silverware; clocks 
(). Do you remember about how many clocks there were ? 


| 


\. I think there were about one hundred clocks. small and 


Vhen did you form this partnership with your brother ? 
| formed the partnership 1881—it was in May, I believe. 
©. Where was that business carried on—Minneapolis ? 
A NO: it was by Michigan. 
\) In Michigan f 
() You and vour brother Axel were partners there, were Vou, In 


' , 
: + ; ‘> 
, 3 : + | 4 i ,% 
Lue Jewelry VDUSINESS 
‘ 


(). What became of that business 

| couldn’t do anv business—— 
(). Well, failed there, didn’t you ” 

\. No, sir; didn’t fail 


i ’ : " \ cy ! . ‘ , a Tl 
Lyorect d tO as Incompetent and iminaterial. 


Che Court: [ don’t think it is material what they did in Micelhi- 


LP, Well, where did you go ne xt—you and your brother ? 
A. We — going from Detroit to Winnipeg, in Manitoba. 
(). The same business and the sami partnership ? 

A. Yes, sir 


(). What happened to that business up ther 


Same opiection. Objection sustained 
144 , | es , _ e Tres : i” : oe 
134 (). When did you go out of business in Winnipeg * 


‘Jirected to as immaterial. O)biection sustained. and exception 
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A. No, sir: I went out. 
2. Un the 3lst day of December 


). Do you remember when the sh: 


BENNETT, ASSIGNEE, &C. 


Calne in there ? 


' % : } ; 
A. | wasn’t in the store at that tims 
\J Was the stock of foods dll on 


afternoon. when 
*) 


? | 
2 oclock in the 


r° 
ti 


|” I al ] 
ZO CIOCK 


\. I left the store about 1 o’c! 


\ a : } 
J) \ he sheriff vot in thers 
\. Yes. si 

, , 
(). Well, now, when you left that 


d iil 
store the next time alter | 
i ) 1. 
\ AD ut “a U CIUCK 
f | oa 47 ‘ 
XJ. \\ asn bt the sherit Lnel 
\. Yes, sil 
‘ , , } 
‘J L111qi | | a tise {) ¢) 
‘ ; ’ 
| ir watehmakey 
\ } 
i, NO Loe] (yl iver 
‘ \ 
i} ~.¥U. 
’ , 
() Was vour brother ther 
\. No, si 
— ' 
/ i, Phe watchmakers W 
\ VY es sil 
: 2 , 1} : , 
XY. Was Lne Stock ali there th 
\ Ves “ae 
. 4 
, , 
\J When did \y AG ro out oI to > 


\. | didn’t go back again 

(). You never went back 

A. No. 

(). Did you ever see that sto 
¥ N », Sil 

). From half past 2 up to the p1 
\. No, sir 

Lhen, you don’ know al Va 


Do you know whether or not 


’ 


” 


ere kept locked 4 


forenoon | was there the s: 


b Chetan 


i 1} iit sist Oo] December. 
eriff came there, or at 1 


when did you go into 
rom that time 


from half past 2 when 


} 


side drawers of that safe 


ife wasn t locked. 
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] | i ] ‘ 
Wi as that kept locked 
a 
no ; | mp 
rhov were never iocKked 


\. Do you swear that the inside drawers in that safe were nol 
locked on that rage 

\ an’ , ‘that thy ' + , : i + +] : | i 

J : CaTti t SWeH!l Lila Lie eae \\ ™ TIid)i roc Ket Al ri Lime tele) @e.e 


in the safe. 


2 | ] } ; | _ i ' | . ct 
155 (). i agont Mean the outsias | mean the inside 
, 4 . , 
A. Yes: I mean the inside, too 
©. Well, were they kept locked—did you ever lock the insid 


l, 
drawers ol that safe 
A. Sometimes they were locked and sometimes 
). When they were locked who locked them 
A. My brother. 

/. Did he carry the keys ' 
A. Yes. 


? ’ : ‘ : : : ‘ 
Did anybody eise nave ANY KeVS to those inside drawers 


). W hen you left the store did you leave your brother there ‘ 
A. W hat t time ? | 
). In the morning at 11 o’clock 
A. No. sir. 
. Who did you leave in the store besides the watchmaker ? 
\. There was my brother Emanuel 
(). How many brothers have you TO! up there working n that 
store 
A. Got three brothers 
@. Do you mean you and your brother Axel and Emanue 


). 
\. Yes. sit 
d 


‘) 


What was Emanuel’s business 

A. Manufacturing jewelry, too 
139 (). Was he a clerk in the store’ 

A, No, sir. 
v He was a repairing man? 
Yes, sir 

") Well, now, do you mean to say that your brother Axel left those 
drawers 1n that condition when he wasn’t around there ? 

A. At the time I was in the store—I came in—the watchmaker 


’ 


asked me for the watch repairing, te drawers was open 


. Where was your brother Axel then? 

A. I.don’t know where he was. 

Q. Why did the watchmaker ask you for the watch repairing if 
the drawers were open—couldn’t t he get them himself? | 

A. No; he didn’t go in the safe + elf 

Q. He could have got them, couldn’t he, as well as you? 

A. Yes, he could: but he came and asked me for them. 

(). W hy did he do it 

A. I can’t help it. 
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(J). Can you give this jury any reason for this man asking you to 
do that whie h he yen do himself? 
A. Every time he wants something in the safe then he asked me 
or my brother 

(J. Was the safe usually | lock isu lv open ¢ 

A. 1 don’t understand that 


(). Was the safe most always op r most always locked—was 
the sate petie rally locked Or velit rall y OD 
A. Sometimes when | came to the safe it was locked and some- 
times 1t was open 
140) (). Now, where were those diamonds that you say were in 
Ma for | 
\ In the same box with the Watci 
(). How much were they worth 
A. $455. 
‘J How much’ 
1. $450 
J. Mas) 7 
\. $455 
©. $000 7 
\. $455 
(). And the watches were worth about $255 apiece? 
\ (one 
(). How much were the others ? 
\. The other one was $350 
(). ‘There was two of them” 
\. Yes they ess ga there was one—— 
(). What did you keep them in the safe for? 
A. Because my brother wot uldn’ put them in the show-case, be- 


cause we have to send them back aga 


There was about a thousand dollars’ worth of stuff. then. in 


awer 1n the safe? ; 


. . a 
fox ~ , 
, . + 


i} 
Y 
(.). Who got those vou don’t know 
tage! 
y 


ou never saw that stock “vain atter two o lock in the after- 


(). Did you know at that time that you could not go on with 
vour business—that vou were going to fail’ 


L4] A. No, sir; I didn’t know it 
@. You supposed in that day that you were all right and 
going on right along, didn't you? 


(). Didn’t suppose there was any trouble about it? 


+) 


didn’t know what the sheriff was doing there 


No. 
). You 
A. Yes; I knew just as soon as I came to the store. 
). Well, — was at two o’clock ? 
A. Yes; at two o'clor *k. 
(. The frst you knew of any trouble was at two o'clock? 
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A. Yes. 
). When you came back there at that time? 
fi A. Yes, sir. 
. When did you execute this deed of assignment; when did you 
sign this deed of assignment to | 
A. It was between two and three—I think so; yes, between two 
and three. 


Redirect examination by Mr. MERRICK 


Q. In — watches he calls your attention to—how many 
watches were in the safe 
A. In the safe? 
. Yes: when you went there—in that drawer 
ee explain dthat before: there was three watches in thi 
112 drawers down-stalrs : Ol bie DOLLOM OT Lhe sate there was one 
plush Cause with a wateh n, and there was one plush Case 
with a pair of bracelets In. 


. ; - oe 
Recross-examination D\ Nir () BRI \ 


\). W here is your brother. Axe B Van Norm 
| ee —. know where he is now. 
(). Is he in Minne: ipolis ? 


A. No, si 
(). When did he leave it; when did he frO awi' 


Ob) ected to as immat ( rial 
The Court: I think you may ask that question. 


». When did he go away?! 
A. He is going away in the middle of March 
). He went away in March? 
A. Yes. 
). Is he a married man? 
A. No, Sir 
. Do you know where he went to? 
A. No, si 
(). Did you know that he intended to go away before he went ? 
A. No, sir. 
Q. Hav — heard from him sine 
A. No, sir 
®. Have you tried to find out whe 
A. Yes. 
@. You can’t find out? 
A. No, sir. 
143 (). Did he suddenly disappear; didn’t you know he was 
going away; didn’t you know he was going away ? 
A. He talked sometimes, he shall go up to Winnipey 
(. He has never written you since? ; 
A. No. 
Q. Have you had any quarrel or trouble with him 


H A. No. sir. 


( 


-_ 


oe 


wy 
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; 


Q. Is he a very sickly man—apt to die suddenly ? 
A. No—yes, he has been sick, because he goes here in Minneap- 
olis every day and do nothing. 
(). So last March he went awav ? 


\ In March. 


(). And you have never seen or heard from him since 

\. No, sir. 

@. You have never had any trouble or quarrel with him ? 

A No, sir. 

(). Your brother Axel was the financial man of this concern, 


WHsil 


n't he—the man that bought the goods and sold them and kept 
ie books, and everything of that kind? 


A. Yes, sir. 
nd you were the man that worked in the factory ? 


—s 


() A | 
A. Yes, sir 
i). He was the head man ol the f if 


\. Yes. 


(). He was the business man / 


sn’t your brother a married mai 
don’t know if he is married yet 
©. Well? 
l44 A. I don’t know that he is married 
(). Don’t you know where his wife lives‘ 
A. No, sir. 
(. Don’t you know that he is a married man, and that his wife 
lives out in Montana somewhere ? 
A. No, sir. 


{) Deadwood ? 


; 


} 


(). You never heard of it‘ 
No. sir. 


(Jr any woman tnat he referred to as his wife 


> } . on > “a 
Redirect examination: 


: : ‘ 

©. Where does vour father live 
7 ; . : ’ 

\ He lives In Sweden. 


(‘ourt here adjourned until 9.30 a. m., Noy. 18, 1884. 


A. N. Merrick, recalled on behalf of the plaintiff, testified : 
By Mr. Levi 


©. Mr. Merrick, will you please state when and under what cir- 
stances you serve d that demand uu stifled to yest rday upon 
lefendant ? 
\. On the 2nd day of January | served that paper. 
(). This year? 

A. This year. 
145 ©}. Where at? 


4 
A. In my office in the cit Minneapolis. 


tu 
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{). Under what circumstances 

desire d LO see him ; ind went over Ww the store. 
). What store ? 
A. To the store of Van Normans’: wentin and waited a little 
while, a half an hour or so, and Mr. Hopping was out. Mr. Bryant 
was there at hat time. He didn’t come in,and I left word for him 
to come over to the othee wl a he Came Up Mr. DD nny Came over, 
introduced himself as the United States marshal: said he was the 
United States marshal. I said, “I suppose you are the party that 
seized these goods.” Hie sald, ie Yes, he Wiis, and th: it he was up 
there LO arrange for tiie taking Or tnem away ' 
\ What voods did vou refer to? , 

The Van Norman stock of vO ds, belonging to the Van Nor- 
man Bros. I then said, “I have a demand which I desire to serv: 
upon you:;” and | gave him a copy, and he took and looked atit. |! 
said to him, “ Would it not be better sundel th circumstances, for you 
to give e these goods?” He said, “I would be glad to give them 
up, Mr. Brien is ‘ul nin this thing am obliged LO take ti 
to- St. tie and | am up | { ) ) 
down there.” 

®. Is that all? 
: think that was all. 
@. Do you remember—— 

A. I asked him, I know, if he proposed to take them out 


é 
f th tty ana h, ain | lia tia’ emer ¢ ‘e t] 
146 {i { 1@ CILYV. anid ie Sald fie Gidi. tlial bne\ were tnen eLliiY 
} | } 1 , - . 
boxed, as understood Dim to sav: that he was seelng to 


them. 
of; . 4 , ' <) 
(), Seeing to have them boxed 
4 j ] , . : " " 
A. Yes: that he cams Up LO) look aiter the mattel 


(). You understood that whatever he had taken he had taken as 
marshal ae under process from the circuit court of the United 
States of this district? 

A. Well, he so stated that he had a writ 

t). | say that Is your understanding of it? 

A. Well, I say he so stated that he had taken them under a writ 

@. And issued by the United States circuit court to the United 
States marshal ? 

A. Well, he st: ited he had taken them under a writ and that your 
(Mr. O’Brien’s) arora were to hold them under all | 
stances. 

Q. You knew it was a faci, didn’t you ‘ 

A. I.knew it was a fact that they « a d to have a writ. 

Q. Well, you knew it was a fact; it is a fact, isn’t ye ’ 

A. Yes, sir: sup posed it to be a iac te claimed i 

®. Well, you have taken part in all t the Aprcctcr von 1n ‘thecinall 
court ? 


' ‘ 
ili Circuni- 


Objected to as improper 
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The Court: I do not think you could show the writ by this wit- 


L7 Witness: I saw no writ—nothing of the kind; he merely 
‘aimed that he had some process 


Re direct examination: 


(). Was there anything said there by Mr. Denny in relation to 

A. I understood him that he was away at Carver or somewhere 
whi this came to the office, and for that reason Mr. Hopping, his 
deputy, was sent up, or one of his deputies; but he was away, and as 
soon as he came back and learned of this thing he came home— 
‘ame upto Minneapolis to take charge of it and to see how the thing 


: : 7 
Recross-examination by Mir () BRIEN 


_ ‘ 


Two letters of date, Chicago, December 29, and statement. dated 


’ ’ ’ ’ 1 cy ' 4 ‘ . 
8 and telecram. dated December 30. of 1883. shown witness, 


. Mr. Merrick, [ understand that is the correspondence with J. 
H. Purdy & Co. that vou have spoken of in your former examina- 


\. Yes. sir. I think there 1s still another letter. Mr. O'Brien: | 
think there is still a letter that we couldn’t find last night. We had 


a record of three letters on that day, and we found those two with the 
statement, and when I testified yest rday | had forgotten about the 


telegram; that telegram was received Sunday night, I think, about 


Len o clock, Ly cem bi r oW. 
148 () Well, this letter here is the one you referred to received 


on Monday containing the statement? 
\. Well, 1] can’t say; | have theimprs ssion that thereis another one. 


() You received only one statement / 


A. We received only one statement, and that is the statement. 
©. That was received and there is the letter enclosing it, isn’t it, 
ind it refers to the statement as being enclosed in it? 


A Well. then. that is the One: those [wo letters were received 
Monday morning. 
Pane I's otters d 1 evidence. 


Mr. Levit: We desire to reserve objection to all this testimony as 
irrelevant, incompetent, immaterial, and not cross-examination. 

(he Court: I have already said that I don’t think fraud can be 
shown 1n this ease to vitiate the assignment. If action was com- 
menced in that connection by Purdy, I think that is sufficient to 


’ 


tain the attachment on that point; but on that question I will 


“a. : 
‘ ati 


hear whatever testimony there may 


’ 


be bearing upon it; this may 
be received. 
Exception by plaintiff. 


Dispatch also offered in evidence and read. 
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@. Mr. Merrick, what was to be “arranged” on Sunday ? 
A. I suppose he had reference there to having the attachment 
papers made. 

Q. How long does it take to get out attachment papers in a case 

of this kind? 
14) A. Well, it wouldn’t take—didn’t take me very long, wouldn’t 
ordinarily, but what Mr. Purdy’s ideas were about time | 

don’t know. | 

Q. You think, then, when he said, “Arrange Sunday, execute 
Monday, as talked,” that it meant to arrange about the attachment ? 

A. Yes, sir; that was according to our talk. 

(). “Execute Monday, as talked?” 

A. Yes, sir. 

(). You didn't think that referred to the assignment, did you f 

A. No, sir; no, sir; had no reference 

@. The word “execute” would apply to the attachment? 

A. Yes, sir; because that was what he had talked about; he said 
if he sent the claim he should direct an attachment 

@. When you went down to Chicago to see those creditors how 
leng did you remain in that city ” 

A. Well, sir, my impression is that I went down—left Monday 
night; left there Saturday morning 


ae 
‘ 


——! 


Mr. Levi: It seems to me this counsel must be considered as eall- 
ing this witness as his own, and it don’t seem to me that this examl- 
nation can be material, nor these letters. We simply reserve the 
objection to all this testimony 

The Court: I think you examined him pretty fully on going to 
Chicago. 

Mr. O’Brien: Well, | know: but I want to examine now in view 
of this correspondence here. 


150 Q. You were there from Monday—you left Monday—you 
were there from the time you reached Chicago up until the 
29th ? 


Same objection, ruling and exception 


A. Saturday morning. 
Q. During that time did you see Mr. Purdy? 
A. Yes, sir. 
Q. You were at his place frequently, weren’t you ? 
A. Well, no, sir; I saw Mr. Clapp; I saw Mr. Flershem. 
(). Saw Mr. Klershem, did you t 
A. I think so; I saw one of the firm; I don’t know but both of 
them. 
Q. Mr. Clapp was one of the large creditors ? 
A. He was one of the largest. 
Q. The next largest was Lapp & Flershem ? 
A. Yes, sir. 
Q. You spent a good deal of time with Mr. Clapp ? 
A. I did not. 
Q. Saw Mr. Purdy? 
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A. Saw Mr. Purdy; I saw Mr. Clapp several times, and went 
with Mr. Clapp to Mr. Purdy; went with Mr. Clapp to Lapp & Fler- 
shem’s office. 

(). Now, without going into details, didn’t you on that occasion 
state you were acting on behalf of the Van Normans? Didn’t 
you state to Lapp & Flershem, at that time, that you had come down 
there to effect this compromise; that the Van Normans would pay 
fifty cents on the dollar; that if they did not take that they would 
not get anything, and that the Van Normans would make an assign- 
ment, and that they would not get ten cents on the dollar? 

151] Objected to as not cross-examination and as having been 
gone into before. Objection overruled. 

A. I did not. 

q. Or anything to that effect ? 

A. If you want the conversation I will give it to you. 

Q. I want an answer to my question. 

A. Lsay I didn’t make that statement. 

(. Did you make any statement to the effect that if they didn’t 
accept the compromise an assignment would be made? 

A. I said to one or other 

(. Now, you answer it yes or no. 

A. I didn’t state itin that way. 

. Did you make to these men any statement to the effect that if 
a com promise was not effected an assignment would be made? 


/bjected to as incompetent. 


A. I did not. 

@. Then you said nothing about an assignment at all down 
there ? 

A. I don’t say that; I say this: That I did state to them that un- 
less a compromise was effected, from the fact that Clapp & Co. had 
sued them for $4.000 (they would have judgment in a few days), and 
necessarily, it would necessarily result in an assignment, either vol- 
untary or involuntary; that is just what I stated; and | further- 
more stated to one—either Lapp or Flersham, it may be both of 
them—— 
©. You have answered my question 

A. Both of them 
152 . Stop! You are a lawyer, sir,and you understand; you 
have answered my question. I ask the court to stop the 
witness 


Mr. Levi: Well, the witness is proceeding now to state what was 
said. 

Mr. O’Brien: I bave had an answer to my question and he may 
stop right there. 

Mr. Levi: I submit it to the court. Having called out the testi- 
mony, the witness is entitled to give the whole of the statement. 

The Court: Well, Mr. O’Brien asked a question and he answered 
it, No. Then he went on to state something that he did state, which 
I don’t think to be responsive to the question. 

L } oe 


on mem 


Van Norman Bros.. was it ? 


154 was brought by Lane & Dodge, a 


ligne tat APs OR AEE: Bt 


os 


+) 
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. You have been speaking about a suit by Clapp & Co. against 
the Van Normans? 

A. Yes, sir. 

LJ. Was there more than one? 

A. | don’t think there was. It was on promissory 
wasn't interested, nor attorney. 

(. You said it was for $4,000? 

A. I had that impression. I don’t know that 
matured. 


notes. 


all the notes had 


Q. There is the summons and complaint. Is that the one you 
refer to ¢ 

A. I never have examined them. I merely took the statement of 
their attorney. [It may have been that sum | had an impression 


it was $4,000. It may be that their entire claim was $4,000, and 


that the action was for a less amount. 
53 (). ‘hat is an action and complaint in municipal court, at 
Minneapolis, for 85.3500 ” 
A. I didn’t read what court it was on, that $3,300. When I read it 
[ knew nothing about that suit, Mr O’Brien. The suit that I had 


reference to was in the district court and was for. as | understood it. 
$4,000—amount of notes. 


Mr. O’Brien: I desire to offer this in evidence. It is summons 
in the district court of Hennepin county for $33.27—suit of Clapp 
against the Van Normans. 


Objected tO as Incompetent, irre l¢ Vant, and immaterial. Objec- 
tion sustained. 


Mr. Levi: This is nota complaint Ag inst the Van Norman Bros.: 

it is a complaint against Van Norman and one Morganheimer. 
Witness: The suit, if. you will allow me to explain, the suit | 

have reference to 


Y. Une minute: I have no reference to it- 


WITNESS (continuing): Was brought DV Lane & Dodge. 


‘ 


Q. [ am not asking any questions in relation to tl 


4 


Paper marked Exhibit “ D.” 


Redirect examination : 


Q. The suit you are speaking of, brought by Mr Clapp, was against 
A. Yes; and was brought—— 

(). It was brought against Van Norman Bros., and it 
as attorneys for Clapp & Co., 
and was in the vicinity of S4 (00) 7 
A. And on promissory notes. 


Letter of December 29. 1885, marked Exhibit “ E 
December 29, 1883, marked “ F.” 
Statement marked Exhibit “ G.” 
Telegram marked Exhibit * H.” 
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EMANUEL VAN NORMAN, sworn and examined on behalf of the 
plaintiff, testified : 


. How old are you ? 
A. | am 19. 

(). Where do you live 

\. In Minneapolis 

. Where did you live during the month of October, November, 
and December. LSS3 ? 

A. In Minneapolis; No. 10 Twelfth street 

(). What business were vou engaged in? 

A. Manufacturing jewelry. 

(). Are you a brother of Axel B. Van Norman and Gustave Van 
Norman ? 

A. Yes, sir. 

(). Where was you engaged in working; where did you work? 

A. In Minneapolis. 
J. ihe gee gras 

A. In the back part of the stor 

(). Whose store ? 

rs v an Norman eg 

155 ). That is, Axel V: rman and Gustave Van Nor 
A Yes, sir. 


(>) When was that’ 


‘ 
A. It was last year. 
(). About what time did the Van Normans start business there ? 


It was in At — eto 1883 -1882, I guess. 
That Wi is 1n tl store on Nicollet avenue? 
Yes 
©. And you worked in the shop 
Yes, + | 
. Did the door open from the front room or the store room into 
this shop; how did you get into your shop’ 
A. Go through the store. 
\J You saw this stock of goods, did You, that has been spoken of? 
A. Y es. sir. 
. How frequently ; how often 
A. Oh, most every day. 
©. Do you remember seeing the stock of goods on Saturday, the 
29th day of December ? 

A. Yes, sir 

Q. Will you tell the jury about its condition at that time—what 
there was there? 

A. There was watches and clocks and jewelry and silverware and 
everything else what belongs to a jewelry store. 


(). Do you know about how many clocks there were there ? 
L56 \. There was about ninety clocks. 
Q. Do you know how many watches—gold and silver ? 


A. All the watches, I guess, was about ten dozen, and nickel 


‘} 


(). In all how many 
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A. About ten dozen. 
Q. Do you know about how many opera g 
A. I think there was a little over two dozen 
Solid gold rings t 


.< a 
\. About thirteen dozen. 
Were there any diamonds there ? 


’ 


. 3 omething has been said about some « X py nsive gold watches. 
‘ill you tell the jury when you saw those, if you saw them at all 
where they were f 

A. I saw them on the 28th of December in the safe. 
). What kind of watel | 
A. I don’t remember the name on it 


\) Weel] v e thi expensive W itches ? 
Yes 

\). Now, vou saw these Saturd 1} olt th) ZUtu lay of Decem- 
ber, at the sto1 

A. Yes 

J. The SLO k OL vi 

. Yes Sil 

®. When did you se n the Monday following—the 3lst ? 
What time did you go he store the 3lst 

\ Alb ra vy 

157 QO. Wi - ers t} 1) 


(). Now, will you tell thi jul what the condition of that stock 
xht before ? 
A. It was ]Ust the same as it was the Saturday night before. 
(). State now to the} iry what Loner you remained 1n there all the 
forenoon. 


was—whether it was the same as it was the Saturday ni 


. } 4 ’ . : ae 
A. | was In toe DacK SHOP: L Was Working 
7 , . 7 + | tt +i . . i. | : a 
(). Did you remain there all through the torenoon 


A. Yes. sIr 

2. When did your brother Axel go away, if he went away at all? 
A. About 9 o'clock. 
Q. He went away from the stor 
\. Yes, sir. 

». Was you there when he went away ? 
\ Yes, sir. 


’ 


ae 


4 


(). Did he take any foo ls with him ? 

A. No, sir. 

©. Did he come back any more to the store that forenoon ? 
A. No, sir; he did not. 

®. Do you know when he did come back ? 

A. He came back that afternoon one tine. 
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158 Q. Was you in the store after the 31st, in your shop? 
A. Y es, sir 

©. What day? 

A. The 2nd day of January 
). Who was meen hen ? 
A. Mr. Hopping, the deputy marsha hink he was alone when 
Well, who came in there, if a1 
The United States marsha! came 10 the re. 
‘his centlenian here 4 


Yes, Sir. 


XJ. le cal ne in) there ? 
A. Yes, 
(). About t wha time was that? 


A. It was in the afternoon: I can’t remember exactly the time. 

) Fide onatintnne adentel 

A. Yes, sir. 

Mr. Denny you mean, do vou 

es, sir; I don’t know the name, but that gentleman 

le came into the store: when was that? 

t was In the afternoon: I can’t ex ctly remember the time. 
(). Lhat was the second day of January; what was he doing 

there, if anything? 


Y 
| 


\. He was talking with the deputy marshal. 
(). What deputy marshal ? 
\. Mr. Hopping. 
(). How long did he remain ther 
A. 1 don’t know how long he was there. 
159 . Did you go out? | 
A. | — go out with our tools 
(). Did Mr. Denny remain there when you went out ? 


A | don’t remeé m ber. because we was golng out with the tools Ou 
Live hack door. 


(‘ross-examination 


’ 


(). Soa your business now—what are you doing now? 
A. Man ierering jposiry. 

\/. a been ever s nee tmis troubl 

| ie CS, sir. 

Q. Who are you in business with 

A. I am not in business with anybody. 

Q. You are working for yourself? 

A. Yes. 

(J. ae Ow got a shop of your 

A. Well, this 1s for my own in iencanilll 

(). Do you run your own business ? 

A. Yes, sir. 

(). And you have been working at that business and carrying on 


| 


the jewelry business there for yourself ever since this property was 
seized ? 


A. Yes, sir. 


ca REAR te 


HENRY R. DENNY VS . BENNETT, ASSIGNEE, &C. 


Were you a member of the firm of Van Norman Bros. ? 
Y es. ir. 
W ere you «al partner in that business t 


N 
1 
> ). Sil 


Q. You were paid $500 b; ynecern on the night of the 29th 
ol lecem ber vere vou 1 

/ , ' . ; . — . ; 

Ubjyected to as immaterial and incompetent. Objection sustained. 
Exception t enda ‘ 


| ‘ . , ’ « e 
(Counsel for defendant offers to show by the witness that Ol} the 


90 e 7 = i - Ory 
29th dav of December he drew from this concern the sum of S500. 


H. R. DENNY. sworn and examined on behalf of the plainti iff, 
testific d: 


. : : : ee - 17, _ . 
Direct examination bv Mr. MERRICK 


Q. Are you the United States marshal of this district? 
A. l am. 
i. Was You OD the olst day Ol receniber ¢ 
a Was. 
Who were vour deputies at that time? 
I had several. I suppose you wish to know particularly. 
). Mr. Hopping ? 
A. Mr. Hopping was dep 
161 (J. Major Brackett one’ 
A. Yes, sir. 


You went to Minneapolis when, with reference to this ? 


LV AL tbat time 


). . 
A. I went to Minneapolis on the 2d day of January 
). To take charge of this matter’ 
\. I went up there to see about it. 
(). And you visited the store? 
A. I did. ’ 
¥. And came from there to my office, did you? 
A. I did. 
). You arranged for the taking away of the goods’? 
\. Not at that time. 
(. But you were up there seeing _ ut them ‘ 
\. | was there to see about 1 he stoe to see what had been dons 
). And to see that eve! ‘thing was inhi f 

A. Yes. 

@. ‘To take charge of it? 

A. Yes. 

Q. Of the property 1 that had been taken by you, by Mr. Hopping, 
as your deputy ? | 
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A. Of the property that had been taken on the writ of attachment 
by Mr. Hopping as my deputy. 

(©. In what is called the Van Norman store, 419 Nicollet avenue? 
A. | 
@. And you then had charge of the stor 


A. Well, did, as marshal. 


. 


a 


«rs 


162 Cross-examlination : 


Q. What property did you take under that writ of attachment? 
A. The stock of jewelry which was in-the store at that time. 

(). Have you the inventory of it? 

A. I have an inventory of it; yes, sir 
(J. Produce it, please. 

A. Well, I haven’t it with me. 


Objected to as not cross-examination 


Counsel for defendant proposes to show the valué of the goods 
taken. 
Objected to as incompetent, immaterial, and not cross-examina- 


LIOT) 
} ? : p , 
. Produce your inventory and state what property you took. 


Same ob} ection 


rvs 4 


Che Court: I have some doubt about it whether it is a proper . 
question or not. [ think I will sustain the objection. 


Exception by defendant. 


Counsel for defendant otiers to show by the witness On Cross-ex- 
amination what property and the amount and valueof the property 
which was taken by him and his deputies at the time and place re- 
ferred to in his testimony-in-chief, and what articles claimed to be 
the property of the Van Norman Bros, the defendants in the attach- 

ment, were taken and carried away by himself and his dep- 
163 uty, at the time and place testified to in his examination-in- 
chief. 

Objected to as incompetent, irrelevant, immaterial, and not proper 
cross-exam ination. 

Objection sustained and exception by defendant. 


CHARLES C. BENNETT, recalled on behalf of the plaintiff, testified : 
Direct examination by Mr. MERRICK: 


. Mr. Bennett, in your testimony (yesterday, 1 think it was) 
which related to what occurred in the store of Van Norman Bros. 
when you went in there with your assignment and your bond, I 
ask you to state, for I didn’t understand particularly, how you left 
this matter; what was said, if anything, to Hopping or Brackett at 
that time’? 

A..I1 don’t remember particularly if I said anything to them, but 


OCI 


in ie aia AG PM 


Ce ie el i * 
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I demanded possession of all the parties what was there, and I pro- 
duced my papers. 

Q. Well, did you present the papers to any one? 

A. ] presented it to Peterson. 

®. Well, who next? 

A. And then. if | ain’t mistaken, I think that Mr. Hopping 
and Mr. Ringwald took the papers and read them through, and 
Major Brackett was also there. 

Q. Did Mr. Hopping examine tl 

A. He did. 


7) “s> > : ‘ ‘) 
em more than once‘? 


— 
eee 


164 Cross-examination 


@. Did you not swear positively on yesterday that you made no 
demand whatever on Mr. Hopping or any of the United States 
marshals? 

A. I think [ did. 

\. Was your statement yesterday tru 

A. It was 


Plaintiff rests. 


Counsel for defendant asks the court to note a motion to dismiss 
upon the ground that they have failed to substantiate the allega- 
tions of the complaint - that thev have failed to show the commence- 
is . ,* ’ - " = , ° 
ment of a valid action, the due and proper issuance and levy ofa 


‘ 


writ of attachment, the facts nec ssary to make an assignment 
Motion overruled and exception by defendant. 
Mr. O’Brien then opened the case to the court and jury On 
behaif of the defendant. 


ramos 
a 


. 


Lem. W. FLERSHEM, sworn and examined on behalf of the defend- 
ant. testified : 


Q. Mr. Flershem, you are a member of the firm of Lapp & 
Flershem, of Chicago? 
A. Yes, sir. 
Q. Composed of yourself and who else? 
A. Peter Lapp. 
@. What is the business of that concern ? 
A. Wholesale jewelry. 
165 Q. Were you in business there during the year 1883? 
A. Yes, sir. ‘ 
Q. The firm is composed of yourself and Mr. Lapp? 
A. That is all. 
Q. Are you both citizens and residents of the State of Illinois? 
A. Yes, sir. 
. During the time that is spoken of? 
A. Yes, sir. 
Q. And are now? 
A. Yes, sir 


Q. Do you know the Van Norman Bros. spoken of here in this 
“cy *? 
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A. I met Mr. Axel Van Norman in September, 1883. 
©. You — the concern in a business way ? 
a 
Q. The same concern that has been spoken of here as the Van 
Norman ‘Bros. ? 
A. Y es, SIr. 
(). Doing business in Minneapolis ? 
A. y CS, sIr. 
Q. Were they residing in this State during the time I have spoken 


A. Yes, sir 
Q. Now, let me ask you if your concern ever sold and delivered 
any goods to them ? 
A. We did 
@. When? 
A. In September or October and November and December of 
LSS3. 
). Aggregating how much In value’ 
A. ‘The amount we sold? 
(). Yes, sir. 
A. $4,025.70. 
). Have those ever been paid for? 
A. There has been $250 paid on that 
. Leaving how much due? 
A. $3,775.70. 
). Did you cause an action to be commenced in the circuit court? 
A. I did. 


LJ. lor the recovery of that amount ¢ 
A. Yes, sir. 

(). Last December ? 

A. Yes, sir. 


. That was the same action spoken of here under which the 
marshal made this seizure ? 
A. Yes, sit 

That claim still remains unpaid, does it not? 
A. It does. 


No cross-examination. 


JAS. C. MORELAND, sworn for the defendants, testified : 


By Mr. O'BRIEN: 
). Where do you live? 
A. Osage, lowa. 
W hat is your business ? 

A. Traveling salesman. 
L167 (). For whom? 

A. Messrs. Lapp & Flershem. 
). The same firm that the last witness testified to? 
A. Yes, sir. 
). How long have you been in their employ ? 
12—350 
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‘ 


A. Not « 


juite three years. 


| (J. eek, your route lead you into Minneapolis? 
| A Yes, sit 
| Have you the Minnesota departme nt of that house, among 


etn ‘4 


A. Yes, sir 


@. Do you know the two Van Normans spoken of in this case 
here ? : 
A. Well, I know Mr. Axel Norman ; I have met them both, 


[ think. 
(). State 

lershem. 
A. ] sold a portion of them 
. Of wane did t 
A. Dia 


whether or not you sold them the goods spoken of by Mr 


i 5 > 
hy i} = (OOS COS =~ | 
> 


1onds. fine Howard watches. Waltham watches, and gold 
chains, nt he bill that | sold them. 


(). Prior 
cember last 
at Minnea 

A. No, SIr: 1¢ 

(. You had been “ there be 


A. I think t 


to the 3lst of December 
had Vou heen 


299th of Di 
Van Normans, 


] 
last » tne 


ae 


prior t 
‘ 


Irequently » store of 
polis? 


re. bad you not 

was in their store was in December 

What time ra) | lecem bel f 
A. Somewhere about thi 


i 43 
biil 


165 At the time you took the order for some of t hese goods t 
A. I sold them and delivered the goods there. 

@. On the dth of December ? 

A. Yes, sir. 

®. ‘To what amount? 

A. De $2,500, th ink, the re abo Its 

(J. W hat class of toa were those 

A. Those were the roods ; that just mentionea—fine Howa rd 
watches, fine Waltham watches, and fine ladies’ gold watches and 


diamonds and gold chains. 
( ). You sold and deli vered those coods LO them Ot] 
cember ? 
A. Yes, sir: 
Q. 


the 5th of De- 


[| think it 


Some $2.500 worth ? 


was the 5th. 


Q. 
A. 
Q. 
A. 


A. 


Something over $2,500. 
Now, at that time d 
Yes, sir. 

And the general appearance of the 
Yes, sir. 


id you observe the condition of their store? 


stock ? 


(). Are you familiar with the jewelry business 
branches and the different articles? 

A. Well, somewhat. 

Q. You have been in the business how long ? 

A. Well, I have handled jewelry since 1857 in 
sale Way. : 
Q. What, in your judgment, was the value of 


in its different 
a retail and whole- 


that stock ? 


* 
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A. Well, I think 
169 (). Adding your $2,000 worth of goods to it. 
A. If I remember right, I wrote the house that the stock 
was worth somewhere about, | should say, $20,000 to $25,000. 
A. At that time? 
A. That is my recollection. 
®. Was that your judgment? 
A. Well, I should say that there was about that many goods there. 
Q. What was the character of that stock as to being fine goods, 
fine articles, high class of stock ? 
A. Well, it would average very well indeed with a city stock, I 
should think. It would be called a first-class stock ? 3 
Q. Now, when were you in there again, or were you there from 
time to time up to the 29th of December ? 
A. No, sir; | wasn’t there again until, I think, the 28th. 
M What did you say, sir? 
A. The 28th of December was the first time after that. 
). What was the occasion of your visit there then? 
A. | went there by request of 1 
Q. For what purpose ? 
A. For the purpose of trying to get back some of the goods that 
we had sold. 
(). Now, who did you see there at that time? 
A. Mr. Axel Van Norman and some gentleman that was working 
for them I don’t know—a watchmaker. 
(). Was there anybody in your company ? 
A. Not on the 28th, there was not. 
170 Q. What took place at that time between you and Axel 
Van Norman ? 
A. Well, we had some talk about the coods. 


) ; '} 
aie ° 
ict iLiVUSt 


( bjected to as immaterial and Incompetent. 
Exception by defendant. 
Objection sustained. 


\). What was the condition of the stock of goods at that time? 

A. On the 28th ? 

(). Yes, sir. 

A. Well, the stock was in very fair condition, but not nearly as 
large as it was on the 25th; I should judge not much over half as 
|. 


arge 


‘ 


_s 


(). State whether or not you noticed any goods there on the 28th 
that you recognized and identified 

A. Yes, sir; I recognized quite a number of articles in diamonds; 
ear-drops and studs and rings; and also several .fine watches that 
we had sold them. 

(). Some of these were included in the lot you had sold them on 
the 5th of December ” 

A. Yes, sir. 

Q. About to what extent—amount in value—did you recognize 


your eoods there—Lapp WN Klershein’s goods? 


A. Well, I should say there must have been somwheres from a 
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thousand to $1,500 worth of the goods—that is just a rough esti- 
mate—that we sold them. 

Q. Consisting of what classes—diamonds, you say ? 

A. Diamonds and fine watches and gold chains. 

Q. About how many fine watches were there there of your 

goods ? 
171 A. Well, I couldn’t say to the exact amount; I didn’t 
count them ; there was quite a number of fine watches. 

Q. Did you at that time observe other articles among the stock 
that you recognized, and coming from other sources; 
of that class—diamond articles’? 

A. Yes, sir; I ohserved some diamond bracelets that we had 
quite a talk about—Mr. Van Norman and |. I remember them 
very particularly on that account. I talked to him in regard to cut- 
ting down a pair of bracelets for me. 


other articles 


Mr. Merrick: Well, we object toany conversation. 
M Now, when did you 20 there again if 
\. Iriday. 
). That was the 29th ? 
A. Yes, sir; Friday was the 28th. 
). Went there again on Saturday ? 
\. Yes, sir; I went there in the morning. 
). Anybody with you? 
\. I met Mr. Ringwald after I had been there a short time. 
). Well, what was the condition of the stock then ? 
A. Well, about the same as it was Saturday, | should judge, 
about the same as it was Friday. 
@. Did you recognize these articles ? 
A. Yes, sir. 
©. Were these diamond bracelets still there ? 
A. I think they were. 
@. And you found no appreciable difference ; 
about the same quantity of goods? 
172 A. I didn’t notice any change in the stock. 
(). How late were you there on Saturday ? 
A. I was there all day, up to perhaps 5 or 6 o’clock. 


or 


vou recognized 


Mr. O’Brien: Now, | propose to show by this witness that he was 
there pressing for his claim. 


Objected to as incompetent and immaterial. 


The Court: Just what do you propose to show ? 

Mr. O’Brien: I propose to show by this witness that on the 28th, 
on the 29th of December he was there insisting on Van Norman 
surrendering those goods or making some effort to pay this claim of 
Lapp & Flershem, and informed him of the proceedings that would 
be taken to enforce it. 

The Court: Well, I am inclined to think it is proper to show that 
fact. 


Same objection and exception by plaintiff. 
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(. For what purpose were you there on that Saturday ? 
A. For the purpose of trying to get some of the goods back that 
we had sold them, or getting the pay. 
(). Did you state that purpose to those men? 
A. Yes, sir; to Mr. Van Norman 


©. Now, what was said between you in that matter? 


Objected to as incompetent and immaterial. 


The Court: I don’t think you can go into the conversation except 
as to the mere fact that he was pressing for the claim. 

79 Mr. Merrick: That he was there urging his claim we 
admit. 

Mr. O’Brien: I now offer to show by the witness that at that time 
he notified Mr. Van Norman that the claim of Lapp & Flershem 
would be pressed unless there were steps taken to secure it, and that 
Van Norman replied that if a compromise for fifty cents on the dol- 
lar could not be effected he would make the assignment; that he 
had employed Mr. Merrick, of the firm of Merrick & Merrick, to 
fo to Chicago (and had paid him $400 to LO down there) to effect 
hiscompromise; that he had selected his assignee to whom he would 
make the assignment in case the negotiations failed, and that he 
would have arranged the matter had he not gone into this enter- 
prise of effecting a compromise, but having started into that and 
sent his attorney down to Chicago for that purpose he proposed to 
carry if through. 


Objected to as incompetent, irrelevant, andimmaterial. Objection 
sustained and exception by defendant. 


©. Now, how late were you 1n there on that Saturday ? 
A. I think up to 5 or 6 o'clock ; I have forgotten just the time. 
(.). What was the condition of the stock then? 
A. About the same as it was—— : 
Did you observe at that time and recognize the quantity of ar- 
s belonging to your house that you testified you saw there on 
the 28th? 
174 A. Yes, sir. 
(©. And the different classes, watches and diamonds and 
other articles of that kind ? 
A. Yes, sir. 
(). Now, when were you In that store again? 
A. Monday, about four o’clock, I th 
(J. In whose company did you go there 
A. With yourself and Mr. Hopping and Mr. Ringwald. 


fad 


©. That was the time of the levy of the writ of attachment, wasn’t 


A. Yes, sir. 

@. Now, Mr. Moreland, when we got in there what took place ? 

A. I think you said to somebody (we found the sheriff there, or 
deputy sheriff ), and you asked him if he had charge of the store, 
and he suid he wus there under a writ of attachment, I think, in 
the interest of Purdy & Co. You asked him whatamount; | think 
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he said $525; and you asked him, I think, if he intended to hold 
the entire stock on that $525. 

Mr. Merrick: Waita moment. How is that material ? 

The Court: I think it is proper. 


WY. Goon,sir. What reply d did you make to that? 

A. He said that he wanted to satisfy his writ of attachment. And 
then you ordered the marshal, I think, to attach the balance of the 
stock, subject to this writ of atiachment. He went to work then 

and laid out some—well, all the watches, I believe, that was 
175 there, some $1,300 worth, and says, “ Now, that will satisfy 
my claim,and youcan goahead.” ‘That 1 

Q. Now, I want to ask you, at that time what 
of that stock with reference to the condition 
Saturday night before? 

A. Well, | should think there wasn’t — of the stock the re 
spoke to Mr. Hopping and Mr. Ringwald at the time, and told them 
it wouldn’t cover our claim if we had all 
than that. 

Q. Now, what class of goods did you miss? 

A. Well, all the fine goods were § 

(). Were all the fine goods gone’ 

There wasn’t any thing there but one pair of cuff buttons that 
I would recognize as being our goods ; they were not there on 
Monday 

Q. Now, on Saturday you saw your goods there to the amount 
you have stated ? 

A. Yes, sir; I saw what I took to be our goods. 

@. Watches and chains to the extent of some $1,500 ? 


A. Yes. 


s my remembrane 
Was the condition 
ot i | 

you ieit lt 1h on the 


i stock: not any more 


roOne., 


See 
< 
7 


@. And diamonds Now, those were all gone on Monday at 4 
o'clock ? 
A. Well, all those fine goods were gone; didn’t see any of them 


after that. 
Q. How many of your goods were left 
recognized on Monday ? 
A. I only saw the one 
pair of cuff buttons. 
Q. Worth how much? 
A. About three dollars. 
176 Q. The rest had disappeared? 
A. The rest wasn’t in the stock. 

Q. Now, how was the stock as to the other fine goods not from 
vour hoyse, these diamond bracelets and other matters ? 
A. Well, in fact, there was no fine — left there; | 
that there was one solid gold watch left there 
that there was; I think there was some filled 

have been probably a lady’s watch. 
was very few gold watches left there. 


Q. You are now speaking of other watches left by other people ? 
A. Yes, sir. 


remaining there that you 


article that I remember. and that was a 


don’t know 
I olathe’ say now 
cases; there might 
My recollection is, if any, there 
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What would be, in your judgment, the difference in value be- 
tween the stock as you saw it on Saturday and Monday at 40’clock ? 
A. Well, I should say somewhere from $5,000 to $7.000 difference 
in value. 
(J. The fine goods were all gone ¢ 
A. The fine goods were all gone. 
Q. Now, Mr. Moreland, did you find any empty trays under the 
counters ? 
A. Yes, sir; there was quite a quantity of empty trays. I think 
they found some in the safe and a lot on the counter. 
() What was the use of those trays < 
A. Well, trays that were used generally in show-cases for 
177 watches and rings and charms, and such things as that— 
regular jewelry ray, such as thi y use in cases for displaying 


i * 


eoods. 
(J. Were the Cases filled when 1 you were there on Saturday 7 
A. All that I saw were filled. 
iJ. How were they on Monday 4 
A. Well, what few cases were in the trays, I guess, were filled. 


(. I say were the show cases All d with these trays, and did these 
trays contain articles on Saturda 

A. Yes, sir: as far as I remember. 

®. And on Monday they were not there’? 


t- 
A. No, sir; not all the trays; the trays, quite a quantity of them, 
were empty. 

(J. Now, Mr. Moreland, what. li anything, did you do towards 
making an inventory of the goods there that were seized by the 
marshal ? 

A. Well, I simply gave prices, as best I could; the marshal 


quested me to do It. 


Q. Did you assist in making the inventory ? 
A. Nothing more than in giving prices. 

(). Were you present when it was made? 

4 Yes, sir; a part of it. 


Who made the inventory ? 

A Mr. Ringwald, I think, and | don’t know but Mr. Merrick. .I 
think young Mr. Merrick assisted in some part of the inventory ; 
he did some writing. 

(). Did you remain there all the time? 

A. I remained there until in the evening some time; I have for- 

rotten just when ; somewhere about 10 o'clock. 
178 Q. Was the marshal’s inventory finally made before you 
left—was it completed ” 

A. I think it was about completed. 

(). Now, sir, was that, to your observation, a true inventory of 
everything that was there ? 

A. Well, it was, as far as I know. 

(). As far as numbers and articles were concerned ? 

\. Yes, sir; and prices, as nearly as possible. I believe Mr. Axel 
Van Norman helped give some prices 

. Did you see a safe there ? 
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Yes, sir. 
Q. Do you know anything about its condition, as to whether its 
inner doors were locked or not 7 
A. I think some of the drawers were locked, perhaps. 


Q. Did you hear any demand made for a key ? 

A. Well, I heard some one ask for keys. | 

(. Was it got? | 

A. I think not; I think the drawers were left locked. 
Q. Just as they were? 

i ek 


@. Well, after these oceurrences on this Monday night you had 
nothing further to say in the matter? 
A. No, sir; I wasn’t there after that. 
Q. Were you there when the assignee came in and made his de- 
mand ? 
A. Yes, sll 
®. What time was that ? 
A. Well, it must have been somewhere about 10 o’clock—no, per- 
haps, it was earlier than that; come to think, I guess it was—I guess 
it was along about 8 o'clock. 
179 @. Now, Mr. Moreland, is there any question in your 
mind (you were up there at that t pl: ice)—is there any que stion 
whatever In your mind as to the fact that between that time Satur- 
day, when you were in that store, and Monday at 4 o'clock there 
were between four and seven thousand dollars’ worth of goods taken 
out 


Objected to as incompetent. 


What I mean is whether you have any question or doubt in 
your mind as to these facts you have testified as to the disappear- 
ance of those foot ls between those dates ? 


Objected to as improper. 
A. No, sir; there is no doubt in my mind. 


The Court: I understand him to ask, in substance, if he is cer- 
tain that there is this difference in the goods vocab Saturday 
night and Moncay morning. 

Mr. O’Brien: That is what I mean. 


Q. Are you certain of it? 
A. Lam positive. 


The Court: I will permit the question in that way. 


@. Go on. 

A. | am positive that the greater part of the fine goods were 
taken out by some one. 

Q. And that they were not in that store when you went in with 
the marshal for the first time on Monday afternoon ? 

A. No, sir; not that I saw. 

180 Q. And you looked for them ? 
A. Yes, sIr. 


ee eee itt 


a 
So ae - 


HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &¢. 97 
Q. If they had been there you would have found them, wouldn’t 


A. I think I would have been apt to see some of them. 
). When did the marshal commence to take this inventory ? 
A. In a very short time after we got there. 
). Immediately after four o’clock ? 
A. Well. some where, l SU Ppost 
©. What was the condition of that inventory when the assignee 
cot there, wheth: r or not the m: irshal had completed his inventory ? 
| don’t remember whether it was entirely completed or not, at 
that time, but I hardly think it was quite complete. 


ere 


_ 


Cross-examination by Mr. MERRICK : 
YQ The first bill of eoods you sold was the fifth of December ? 
| only sold them the one bill 


QQ. Well, . say that was the first time you had dealt with them ? 
A. Yes 
QQ You akties $2500 ? 


A. A little over 29 51). 
Q. And then you say that you think they had stock of how 
much ? 
18] A. Well, from’ $20,000 to $25,000, I should judge, including 
the goods they bought of me. 
(). Now, don’t you know, as a matter of fact, Mr. Moreland, that 
all the purchases from the time they commenced business in Au- 


gust until the store was shut up didn’t exceed $17,000? 


A. I don’t know that, si 
(). You don’t know it? 
A. No, sir. 
(). But if it so appeared it would vary your opinion, wouldn’t it? 
A. That might be; I just simply give mine as an Op inion. 
). It Was a nice store—appe ared well ? 
A. Very nice-appearing store. 
J. You had no suspicion, did you, or anything, then ? 
A. Well, I did look it over with a view of writing the house what 
amount of goods I thought they had 

Q. And you thought it was worth $25,000 ? 
A. Well, that their stock would range from $20,000 to $25,000. 
). Did they have a large amount of diamonds at that time ? 
A. Yes; they had a very nice stock. 
). Well, about how many ? 
A. I couldn’t—that is a very hard question to answer. 
). About how many fine gold watches ? 
A. I just simply glanced them over. 

Q. About how many diamonds in value now did they have? 
182 A. Well, that would be a very hard question to answer; I 
just simply lumped the stock. 

Q. Can you guess at that as near as you guessed the value of the 
stock ? 

A. I could make a pretty good guess. 

Q. Well, guess at it. 


J3—3930 
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A. I should say probably $5,000. 


Q. Would you swear that that was within $2,000 of being cor- 


rect ? 
A. No, sir: I wouldn’t swear to it at all. 


®. Well, then, you might guess it was $2,000; would you swear 


that there was $2,000 there in diamonds ‘ 
A. Yes, sir. 
@. You would swear to it? 
A. Yes, sir. 


Q. Just describe the diamonds, some of them, how you make that 


; 


\. Oh, they were in rings and ear-drops and studs 
Q. Did you take any memorandum of them’? 
A. No, sir. 
). This is mere guess-work, isn’t it 
A. Yes; just an estimate. 

Q. Well, now, you didn’t see the stock of goods again until 
when? 

A. The 28th, I think. 


+; 


Q: Now, haven’t vou sworn once before that you didn’t go in there 


until the 29th ? Haven't you so stated under your own signature 
that you didn’t go there after the 5th? 
183 A. I swear that | was in there on the 29th, but I was in 
there on the 28th also. 
Q. Didn’t you swear—— 
A. No, sir. 
Q. So vour affidavit that you once made was incorrect in which 
you swore that you didn’t go there until the 29th ? 
A. No, sir: I wasthere on the 2Oth 


~~ 


( \bjected Lo. 


Q. Did you so swear ? 

A. I think I swore I was there on the 29th 

Q. Well, whatever you swore to in your affidavit was correct ? 

A. That was correct—yes, sir; and I was there also before. 

q. If you swore in your affidavit that you didn’t go there from 
the 5th until the 29th, that was correct, wasn’t it ? 

A. Well, I don’t think [ swore that I didn’t gothere; I swore | 
was there; I think you will find my affidavit that way, too. 

Q. Well, on the 28th or 29th you went at the request of your 
firm, did you ? 

A. Yes, sir. 

@. You was informed that this concern was insolvent ? 

A. Yes, sir. 

(). Unable to pay their debts ? 

A. That they were in trouble. 

Q. Couldn’t pay their debts you mean, don’t you? 


184 A. Well, they told me they were in trouble, and go there 
and see what I could get; get some of the goods back if pos- 
sible. 


+ 
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(. You were satisfied that they were in trouble when you went, 
weren't you \ 
A. Yes, 
Q. You an there to seek a preference, didn’t you 
A. I went there to get our goods. 
). To get the pay for your firm, no matter what the others got; 
t was what you went for, wasn't 11 
A. 'To prevent somebody else. 


*) 


( 


? 
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(). ‘To get the pay for your firm, dollar for dollar? 

A. Yes. s 

Q. W ithout regard for others ” 

A. No: L wi isn t on business for others: only our own firm. 

Q. You w: inted to get a preference, didn’t you; that is the thing 


of it, isn’t it’ 

A. suppose SQ. 

Q. Well, so you went to seek a preference; you knew what the as- 
signment law was, didn’t you ” 

A. No, sir. 

Q. But you went there to get this preference’? 

A. I went there to collect our claim, if possible. 

(). Dollar for dollar? 

\. Certainly. I wouldn’t go there to collect 25 cents or 10 cents. 

Q. Didn’t you try to get this firm to turn over to you not only the 

goods you had sold them, but the goods of other parties ? 
185 A. No, si 
®. You didn't? 

A. No, sir; | simply asked them if they wouldn’t give us back 
some of the goods that I sold them | never asked them for any 
other parties’ goods. I would have been very glad to get back our 
OWTD. 

®. You were trving to get it secured, weren't you ? 

A. Well, you may call it what you are a mind to. I was trying 
LO get our pay. 

Q. Well, you knew you couldn’t get it in money, didn’t you ? 

A. Well. it looked that Way. 

. How did you expect to get $4,000, except you took the goods 
of other parties ¢ 

A. We would, of course, have taken other goods if we could have 
rot them. 

(). That is what you were there for, wasn’t it? 
A. I was there to get the pay. 
Q. You was in there the 29th and examined the goods ? 


‘ 


A. Yes, sir. 
Q. You was in there the 28th, and the store was about the same 
condition the 29th that it was the 28th ? 
A. Well, I should judge so. 
©. What? 
A. Yes, s! 
(). Haven’ any doubt about that, have you ? 
A. No, not particularly; on the 28th and 29th I didn’t see any 


particular ditterence. 
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Q. You was there in the evening. Were there any vacant places 
in those show-cases on the 29th ” 
186 A. | don't rethié mi be I" of any don't reine inber of seelng 
any. 
Q. Were there any when you went in there on Monday with your 
crowd ? 
A. Yes, sir. 
Q. Were there any vacant place in the main show-cases ? 
A. I think there were. 
Q. You think there were? 
A. I wouldn’t be positive about that 


Q. Would you swear to it now” 
A. I think there were. 


1? ‘) 


(). Well, will you swear to Ii 

A. 'To the best of my judgment—ves, sir 

(J. You will guess at it, will you ? 

A. t is the best of my judgment 

@. You found some old trays under the counter; you will guess 
there was some gone out of the main case; Is that what you mean ? 

A. No, sir; I didn’t mean that. 

Q. But you won’t swear that there were any vacant places in the— 
main show-cases? 

A. I think there were. 

Q. Well, now, will vou tell us what diamonds were there on Satur- 
day, the 29th? Just give us the list of them. 

A. Well, I couldn’t give you a list of them particularly. 

Q. Oh, do now, just to favor the jury. You are an expert here. 

A. Well, I didn’t go into the—— 

(. Well, that is what we want. 
187 A. Well, I dare say you want it, but I couldn’t give it to 
you. 

Q. How many watches were there there of all kinds and grades 
on the 29th? 

A. That is a pretty hard question to answer 

®. Well, can you give us within fifty? Let’s come right to busi- 
ness now; life is short. Can you guess within fifty ? 

A. Oh, I should say there were probably 25 or 30 filled cases and 
what appeared to be gold watches. 

®. Weil, how many gold and silver, good, bad, and indifferent— 
now, you are an expert, you know what the value is? 

A. I don’t claim to be an expert, understand me; you haven’t 
heard me say so. 

Q. But tell me on what you based your opinion, now, on Satur- 
day night? 

A. By general appearances. 

Q. Well, how many were there there ? 

A. Well, I couldn’t say how many; I didn’t-count them. 

Q. There was $10,000, wasn’t there, Saturday night in stock ? 

A. Well, that is what they estimated the stock at, and I should 
judge it probably wasn’t very far from that. 

Q. Are you estimating that at the cost price ? 


HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &c. 101 


a A. Lam estimating it on what Mr. Van Norman told me himself. 
He said that they just invoiced it, and it would run about $10,000 
and fixtures $1,000. 
188 Q. Now, didn’t he tell you that he took this invoice on the 
24th day or December ? 
A. I have forgotten whether he said the invoice 
(). Didn’t he tell you he took this invoice on the 24th day of De- 
cember, just before the attorney went to Chicago? 
A. I couldn’t say as to that. I don’t remember. He just simply 
told me that they had taken an invoice recently, and their stock 
— 


. amounted to $10,000 and fixtures about $1,000, and their indebted- 
hess was some $16,000. 
(J. Well, you know that to be correct, don’t you? 
A. Well, I supposed it was about—I had no reason to dispute it. 
. Now, did you take notice of the fixtures there ? 
A. Well, not particularly. 
(). Some nice fixtures ” 
A. Very nice fixtures, yes, sir. 
. New, weren't they? 
A. New In appearance, yes. 


LJ. Klegant cases ? 
A. Very nice. 
(). As nice as there were in the city ? 
. A. Yes, very nice cases indeed. It was a nice store. 
Q. Everything was new, wasn’t it—comparatively ? 
od A Y es, sir. 
(). The safe was a large safe, wasn’t it? 
\ 


ts 
} 


M 
A. 
(). Fora jewelry store of that kind ° 
\. Quite a large safe, I should jud; 


re. 
ham) 


(). Now, you didn’t go back there until Monday night? 
A. About four o’clock, | think. 
189 . Something was said by the attorney about Monday 


morning; you wasn’t there in the forenoon at all? 
A. No, ] wasn’t there Monday atall. I went up with Mr. O’Brien. 
©. What time? 
A. Somewhere about 4 o’clock, I should judge, when we got there. 
. Who com posed the party ¢ 
A. Mr. O’Brien, Mr. Hopping, and Mr. Ringwald and myself. 
J. Who did you find in possession of the store? 
; A. The deputy sheriff, I think. I saw him‘here; I didn’t hear 
his name. 
. Who went in the door the first of your party ? 
A. Well, I think Mr. Hopping, but I am not sure about that. 
We were all right together, and I don’t know who did go in first. 
Q. You waited in the alley, didn’t you, you and Mr. O’Brien ? 
A. No, we wasn’t any of us in the alley. 
Q. Do you think Hopping went in first ? 
A. Well, | couldn’t say as to that; I don’t remember who went 
in first. I may have went in first, for all I know, but I don’t re- 
member now. 
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Q. Well, you went in there and you found the deputy sheriff of 
Hennepin county in charge, under a writ of attachment, of that 
store, didn’t you ? 

A. Well, he claimed to be in there under a writ of attachment. 

(). In charge of the property, the store ? 
190 A. He said that he had attached. 

®. He said he was in charge of it, didn’t he? Yes, sir; 
that is all right; said he was in charge—so notified you—yes, sir; 
that was about ten minutes past 4? 

A.. Somewheres near 4 o’clock ; I don’t know the time exactly. 

@. He told you he was in charge of it, didn’t he; that he had 
taken an inventory ? 

A. He said he was there under a writ of attachment. 

(). Yes, sir. 

A. Mr. O’Brien asked him by what authority he was there. 

Q. Yes, sir; yes, sir; well, how soon after that did you commence 
taking the inventory? 

A. Well, I cannot remember exactly; it was but a short time 
after. 

. Yes; vou commenced ? 

A. Well, I helped—I assisted. 

Q. Now, who was this party of your party went to handling this 
valuable jewelry; who started in? 

A. Mr. Hopping, I believe. 

Q. Hopping went at it; what did Moreland do? 

A. I assisted him, by his request. 

Q. What did Ringwald do? 

A. He ye down the articles on paper, I believe. 

Q. Well all three of you were back of the counter handling these 
goods, were you? 

A. Were all over the Stull, pretty much 

Q. Different parts of the store? 


A. Yes, sir. 
191 (). oe up the goods t 
A. Yes, si 


Q. Picking up the goods ? 

A. Yes, sir. 

Q. You were handling watches ‘ 

A. Well, I didn’t handle many watches, because the sheriff had 
got all those; he had all the watches, I believe. 

Q. Now, is that as true as anything you have stated ? 

I think he had all that was in the general stock. 

©. Now, isn’t it true, as a matter of fact, that the sheriff hadu’t 
taken over two-thirds of the watches in number? 

A. Well, my recollection is that he took them all, but I couldn’t 
say positively. 

Q. Well, then, you don’t know anything about it, do you? 

A. Well, that is my impression. 

Q. Do you have any recollection of there being any valuable gold 
watches there? 

A. I think that some of the party found one watch in the safe, 


; 
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and I believe Mr. Brackett handed it to me and wanted to know 
what such a watch was worth, and I looked at it and I told him I 
should judge that was a valuable watch, worth probably $250 or 
$270. 

(). Yes; which of the party put it in his pocket and said he would 
keep it until it was sold on execution ? 

A. I don’t know; I didn’t hear that; | handed it back to Mr. 

Brackett. 
192 ©. I ask which of the party took that valuable watch and 
put itin his pocket and said he guessed he would keep it 
until sold on execution ? 

A. I didn’t hear that. 

(). Then you saw one valuable watch ? 

A. That is the only one. 

Q. Did you see more than one 

A. No; that is the only valuable watch I saw; that was in a 
buckskin or chamois bag, I think; they found it in the safe; I think 
Mr. Brackett found it. 

(). Now, you know, as a matter of fact, don’t vou, that the sheriff 
had laid out on the counter at cost value some $1,400 worth of 
watches? 

A. About $1,300, I think he called it. 

(). Now, I want you to say to the jury whether, as a matter of fact, 
he hadn’t taken overtwo-thirds of all he had of the gold watches. 

A. Well, I said before, my impression was that he had all the 
watches or very nearly all. 

(). Did he have these valuable watches ? 

A. No; except that I said, he had all that was in the show-case 
or very nearly all of them. 

(). You are positive about that? 

A. Yes, sir; that is my recollection of it. 

J. Do you know the number that he had ? 
A. No; I do not. 
). Now, how many clocks were there there ? 
A. Well, I think there was somewhere about 80 or 100 clocks. 
. Do you know how they were averaged ? 
193 A. I have forgotten about that; I am not posted in clocks. 
(. You are not posted much, are you? 

A. No, sir; not in clocks. 

). You don’t know much about the value of that stock, do you? 
There are a hundred clocks and you cannot put the value on them. 

A. That would be very hard to do; there is a vast range in 
clocks. 

Q. Now, will you take the opera-glasses and give us an estimate 
on those? o 

A. I have forgotten about those: there was quite a number of 
those, | think. 

Q. Now, will you give us an estimate on those? 

A. If | could see them I could come nearer, perhaps. 

Q. Well, if we could see the stock we could tell more, perhaps, 
but we are not permitted. So you cannot put an estimate on them? 


a 
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A. No. 

Q. Can’t you give us an estimate of the number of solid gold rings 
that were in that stock ? 

A. No, sir; I couldn’t 

Q. Of their value? 

A. I have forgotten—oh, I would know about what they were 
worth a pennyweight. 

Q. Do you know about what the cost price would be ? 

A. They are worth about eighty cents a pennyweight. 

Q. Do you know how many pennyweights there were there ? 
A. No, sir; I don’t know. It 1s a year ago, if you remem- 
ber. 
How much silver-plated ware was there there? 
I don’t know. 
A good deal of that, wasn’t there? 
Well, there was quite a number of articles. 
A very good showing, wasn’t there? 
No; I shouldn’t call it a:good showing. 
For a small store? 
No, sir; I should ca!l it a remnant of a stock. 
You know the value of safes, don’t you? 
. No, sir. 

Q. Of that kind? 

A. Well, I have but a very poor idea of safes; I have never dealt 
in them, and have never been fortunate enough to own very many, 
so I don’t know much about the price of them. The safe they had 
there was quite a nice appearing safe. 


Q. They don’t sell these rings with settings in them by the penny- 


, 


weight, do they i 
A. Some do and some do not. Some houses sell them exclusively 
by the pennyweight. 
@. Did you go into the workshop? 
A. No, sir: I wasn’t in there. 
Q. Well, who was in there while you was around there? 
A. I don’t know; they might al! have been in. 
Q. Did you know how many there were in the Hopping 
party ¢ 
195 A. There was Mr. Brackett, Mr. Hopping, and Mr. Ring- 
wald. 
Q. Well, who of that party went into the workshop ? 
A. I don’t know of any of them going in there; they might have 
gone in and I not have noticed them. 
@. Do you know anything about their taking a fur robe there? 
A. I didn’t hear of any fur robe being there. 
Q. Did you hear of any diamonds being out there on the work- 
table ? 
A. No, sir. 
(). Didn’t hear of that? 
No. 
Did you hear of there being a valuable gold bracelet there ? 
A. No, sir. 
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). You — know who went out there? 
A. No, si 
). Some of the party did go, didn’t they 
\. I don’t know, indeed. 
\). Well, did you see a fur robe there 
\. No, sir: I didn’t hear of one being there, either. 
). How oy did you stay l= 
A. Well, it must have been about 10 o’clock:; I think, pe rhaps a 
little after 0 o'clock when we left. We got back to this city some- 
where about between 11 and 12 o’clock: I came back with Mr. 
Brackett. 
Q. You didn’t place any estimate upon the fixtures at all? 
1Y6 A. Well, now. it seems to me that I did. It seems to mel 
Y valued the fixtures somewhere about athousand dollars—the 
entire fixtures 
(). Well, irr spective of the safe 
A. The safe, | think, our understanaing was 
(). —- not what your understanding was; I don’t care any- 
thing about that; [ am asking you if you valued the fixtures, irre- 
spective of the safe, at a thousand dollars? 
A. I think so, because the safe wasn’t included ; it wasn’t paid for, 
as | understood it 
Q. You had possession there, didn’t you’ 
s Yes, sir: the marshal did 


a 


“7 


/; 


? The — had possession of it? 
x Yes, S] 
(). And aie don’t know what was taken in the back room? 


A. I didn’t hear of —— ng being taken in the back room, and 
I don’t know that any of o1 * party was in there. 
(). You say you did hes a part in making sort of an inventory ? 
A. Well, my part was simply —— 

©. You was caller? 

A. Giving prices. When they wou 
know the price of they asked me. 

©. You didn’t do any of the writing‘ 

A. No, si 

XS. You didn’t read it through ? 

A. No. 
197 Q. And you started in with setting down prices and then 
you abandoned that, didn’t you ? 

A. Well, not until the heft of the goods were taken. 

Q. Didn’t you abandon it after you had called off some of the 
goods—give up putting down prices . 

A. No, sir; I think not. I think the prices were given on most 
all the articles. 

(). Were the prices pul down 
A. I think so. 
Q. That is as correct as anything 
A. I think itis. 


—" 


d find anything they didn’t 


yi yu have stated. 
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A. No. 

Q. Can’t you give us an estimate of the number of solid gold rings 
that were in that stock ? 

A. No, sir; I couldn’t. 

(). Of their value? 

A. I have forgotten—oh, I would know about what they were 
worth a pennyweight. 

Q. Do you know about what the cost price would be ‘ 

A. They are worth about eighty cents a pennyweight. 

Q. Do you know how many pennyweights there were there ? 


; 


J 


14 A. No, sir; I don’t know. It is a year ago, if you remem- 
ber. 

How much silver-plated ware was there there 

I don’t know. 

A good deal of that, wasn’t there? 

Well, there was quite a number of articles 

A very good showing, wasn't there? 

No; I shouldn’t call it a good showing 

For a small store? 

No, sir; I should call it a remnant of a stoc 

You know the value of safes, don’t you? 

No, sir. 

Of that kind? 

Well, I have but a very poor idea of safes; I have never dealt 
in them, and have never been fortunate enough to own very many, 
so I don’t know much about the price of them. The safe they had 
there was quite a nice appearing safe. 

(). They don’t sell these rings with settings in them by the penny- 
weight, do they 7 
A. Some do and some do not. Some houses sell them exclusively 
by the pennyweight. 
Q. Did you go into the workshop ‘ 
A. No, sir; 1 wasn’t in there. 
@. Well, who was in there while you was around there? 
A. I don’t know; they might all have been in. 
Q. Did you know how many there were in the Hopping 
party ¢ 
195 A. There was Mr. Brackett, Mr. Hopping, and Mr. Ring- 
waid. 
Q. Well, who of that party went into the workshop ? 
A. I don’t know of any of them going in there; they might have 
gone in and I not have noticed them. 
Q. Do you know anything about their taking a fur robe there? 
A. I didn’t hear of any fur robe being there. : 


*; 


| 


K. 


; 


Q. Did you hear of any diamonds being out there on the work- 
table ? 
A. No, sir. 
©. Didn’t hear of that? 
A. No. 3 
A. Did you hear of there being a valuable gold bracelet there ? 


a 
A. No, sir. 
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). You don’t know who went out there? 
A. No, sir. 

). Some of the party did go, didn't they ? 

A. I don’t know, indeed. 

? Well. did you see a fur robe there ? 

A. No, sir: I didn’t hear of one being there, either. 

). How late did you stay ? 

A. Well, it must have been about 10 o'clock: I think, pe rhaps a 
little after 10 o'clock when we left. We got back to this city some- 


+ 
where about between ll and 2 o cloe \ [ came back with Mr. 
Brackett. 


Vell. now. it seems to me that I did. It seems to me! 
the fixtures SOT w hye rt about a thousand dollars—the 


). You didn’t place any estimate upon the fixtures at all? 
LD6 As % 
| 


(). Well, irr spective of the saf 
The safe, | think, our understanaing was 
Q. Well, not what vour understanding was; I don’t care any- 


thing about that: I am asking you if you valued the fixtures, irre- 


a | 


‘} 


spective of the safe. at a thousand dollars * 
A. I think so, because the safe wasn’t included ; it wasn’t paid for, 
as | unde rstood it 


J. You ha d possi ssion there, didn't you ¢ 

ie es, sir; the marshal did. 

XJ. The marshal had possession of it? 

A. Yes, sir. 

(). And you don’t know what was taken in the back room ? 


A. I didn’t hear of anyt — being taken in the back room, and 
[I don’t know that any of our party was in there. 

(. You say you did take a p: Cin making sort of an inventory ? 
A. Well, my part was a ——-- 

®. You was caller? 

A. Giving prices. When they would find anything they didn’t 
know the price of they asked me 


\) hag do any of the writing ? 
A. No, 
J. Tou “didn’t read | t through 


A. No. 
1D Q. And you started in with setting down prices and then 
you abandoned that, didn’t you ? 

A. Well, not until the heft of the coods were taken. 

Q. Didn’t you abandon it after you had called off some of the 
goods—give up putting down prices 

A. No, sir; I think not. I think the prices were given on most 
all the articles. 

(. Were the prices put down 
A. I think so. 

That is as correct as anvthing you have stated. 
A. I think its. 


‘7; 
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OscarR B. H1Luis, sworn and examined on behalf of the defendant, 
testified : 
Direct examination by Mr. O’BRIEN : 

@. You are the clerk of the United States circuit court of this 
district, are you not ? 

A. Yes. 

(). Have you with you the records in that court in the case of 
Lapp & Flershem vs. Van Norman Bros.? 

A. Yes, sir. 

(). There is such a case pending in that court, is there not ? 

A. Yes, sir. 

Q. Will you turn to the first entry in the docket? That is, the ap- 

pearance- — isn’t it? 
198 A. Yes, si 
(. That is one of the records in your court, isn't 1t? 

2. Yes, sir. 

Q. Book of original entry ’? 

A. Yes, sir. 

Mr. a: | offer In evidence page 916 of the appearance 
docket “C” of the United States circuit court for the district of Min- 
nesota, in a with the entries on that page. 


Counsel for plaintiff objects to any of this testimony on the ground 
that it is incompetent, irrelevant, immaterial, and tends to no 
issue in this case. 


Q. You have here, also, the other records of the court and papers 
containing the entire proceedings in the cause ‘spoken of, haven’t 
you ? 

A. Yes, sir; I have all the files in the term minutes of the court. 

Counsel for defendant offers in evidence page 576 of the appear- 
ance docket “ C” of the United States circuit court for the district 
of Minnesota, together with all entries thereon, in the case of Lapp 
& Flershem against Van Norman Bros., being tle case pleaded in 
the answer. 

Also offers term minutes of the testimony at the June term, 1884, 
f the United States circuit court touching the proceedings had in 
that action in open court. 

And offers all the files and records in that case identified by the 
clerk as being the records. 

Those offers are made for the purpose of substantiating the alle- 
gations made in the answer connected with that case. 


199 Objected to as incompetent, irrelevant, and immaterial. 


No question is made by p yaintiff as to the authentic ity of 


the records produced by the cle rk in case they should become ma- 
terial, and no question as to what they show, the only question being 
whether they are admissible. 


Pending argument on the objection, court took recess until 
o'clock p. m 
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Court convened at 2 o'clock p. m., and after further argument the 
court sustained the objection, and the defendant excepted to the 
ruling. 


Mr. O’Brien: I want to make a precise offer. I want to offer 
every paper by itself and have the record complete. In the mean- 
time, with your honor’s permission, | will put another witness on 
the stand. ' 


Ki. J. DAveENprort, sworn for the defendants, testified : 
Direct examination by Mr. O'BRIEN: 
(), Mr. Davenport, are you the clerk of the district court of Hen- 
nepin county? 
A. lam. 
(). Were you such clerk during the last year” 
200 A. Yes, sir. 
(). And in December last? 
A. Yes, sir 
(). Do you know anytiing about this assignment, a certified copy 
of which is here—the assignment of the Van Norman Bros. to C. 
C. Bennett ? 
A. I do. 
(). Dated on the 3lst of December, 1883 ? 
A. Yes, sir. 


Q. When was that assignment delivered to you ? 


> , co , 

Objected to as incompetent, irrelevant, and immaterial, and that 
the witness cannot contradict the record 

The Court: What do you propose to show by this witness ? 

Mr. O’Brien: I propose to show by this witness that this assign- 
ment was not filed in his office until the Ist day January, 1884, but 
to show that it was delivered to him at his house, at a private resi- 
dence, at half past 7 o'clock on the 3lst of December, and that he 
Wis requested to file it in his office the next day. 

The Court: I don’t think it is material. 

(Exception by defendant.) 

Mr. O’Brien: | propose to show by the witness that at that time 
no bond was delivered to him or filed in his office until the 2d day 
of January, 1554. 

Same ruling by the court. 

Exception by defendant. 

Oscar B. HIxuts, recalled on behalf of the defendant, testified : 

| 20) Examined by Mr. O'BRIEN 

©. Is this book the “ term minutes?’ 


A. This book with the brown cover is the “term minutes” of the 
United States circuit court. 

Q. Now, will you turn to that portion that shows the proceedings 
in this case of Lapp & Flershem against Van Norman Bros.? 
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A. What proceedings ? 


Any of them. 
A. The first order is page 263. 
Mr. O’Brien: I offer in evidence page 263 of the “ term minutes.” 
I offer also in evidence page 269 of the “term minutes.” I also offer 
in evidence page 292 of the “term minutes;” and also in evidence 
page 280 of the “term minutes;” and also page 297 of the “ term 
minutes,” (those being “ term-minutes ” I). 


Q. You have got the files of the court? 
(Files produced.) 


Mr. O’Brien: I offer in evidence the complaint and the sum- 
mons, with the return of service in the original action, the afhiidavit 
for attachment, the order for attachment, the undertaking for at- 
tachment, ana the writ of attachment issued. I ofler the order to 
show cause why the attachment should not be dissolved and five 
affidavits’*made upon the part of the defendants; also offer in evi- 
dence the order postponing the hearing of the order to show cause 

why the attachment should not be dissolved, and offer the an- 
202 swer. I desire to offer in evidence the defendant’s and as- 
signee’s affidavits on the order to show cause. 

Also the affidavits on the part of the defendant; I offer in evi- 
dence the application and motion of Charles C. Bennett, the assignee, 
the plaintiff in this case, to intervene and to become a ge defend- 
ant, and the order of the court granting that interventio 

Also offer in evidence the order to show cause, the or " r staying 
proceedings, and the order requiring the plaintiffs to serve soplen ol 
the affidavits On the defendant and the assignee. | offer in evi- 
dence the affidavits on the part of the defendants an A of the as- 
signee, including the affidavit of the assignee himself, and the ex- 
hibits; also the affidavits on the part of the plaint tiffs. : offer in 
evidence the written notice of motion of ass onee to dissolve. | offer 
in evidence the brief on the motion of the “gesignes to dissolve the 
attachment, and the plaintiffs’ brief in reply; and 1 offer in evi- 
dence the order allowing the assignee leave to intervene as a party 
defendant. I offer in evidence the order denying the motion to 
dissolve the attachment. in 

Mr. Levi: To ali of which we object as belng incompetent and 
irrelevant and immaterial. : 


Objection sustained, and defendant excepts 


It was agreed by counsel that the reporter should procure copies 
of the records so offered in evidence, if necessary. to be Incorporated 
into this record. Such copies are hereto attached and marked for 
identification Exhibit “ Z.” 


203 Q. Is that case referred to still pending and undetermined 
in your court ¢ 


Objected to on the same ground. 
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The Court: I suppose the record would be the best evidence. 

Mr. O’Brien: I offer the records in evidence for that purpose. 

Mr. Levi: We object to that also as incompetent, irrelevant, and 
immaterial. 


’ 


Objection sustained, and exception by defendant. 


Ii. S. GORMAN, sworn and examined on behalf of the defendant, 
testified : 


Direct examination by Mr. O'BRIEN: 


). Mr. Gorman, you reside in this city? 
A. I do. 

J. Lived here how long? 

A. Thirty years. 

Q. What is your business? 

A. Lawyer 


(). Connected in business with me, are you not? 
A. Yes, sir. 
‘ Were you last December? 


’ : 
43 Y es. Sir. 
(). Do vou knowthe Van Normans. the defendants in the case of 


v 
Lapp (VY Klershem against Van Normans ? 
A. I know of the firm. I have met the oldest brother of the 
firm. 
204 (). Did you visit their place in Minneapolis last December ? 


A. I did. 
(). Representing this claim of Lapp & Flershem ? 
A. Ye 3, sir. 
©. When was that—what was the date of it? 
A. It was either the 27th or 28th of December. 
(). State whether or not at that time you had your attention called 
to their stock of coods. 

A. I did. 

(). Were the defendants, Van Normans, in possession of it at that 
time ? 

A. They purported to be. 

LJ. Will you state what articles that stock consisted of or any 
portion of it? 

A. Well, from my observation it consisted of a stock of jewelry 
consisting of diamonds and watches aad rings and lockets and 
clocks and matters of that kind —ordinary stock of jewelry. 

(). Was your attention called to any particular articles ? 

A. Yes; during my conversation with the party there, supposed 
to be A. B. Van Norman, the oldest member of the firm, whom I 
supposed to be A. B. Van Norman, there was customers coming In 
and going out; and, in the mean time, while he was waiting on 
customers, I made a litthke memorandum of what stock [ could. 

. Have you got that memorandum’ 

A. I have; yes. 
(). Do you remember the day of the week this was? 
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A. It was on Friday, the 27th or 28th 
205 (). It was the last Friday in December? 
A. Yes, sir: it was the Friday before New Y ear’s. 

Q. Now, what were these articles that you made a memorandum 
of ? 

A. Well, this isa littles ly of paper that [ made the memorandum 
on at the time ] ser “rg store. I saw what purported to be four 
dozen gold watches and five dozen silver watches and one case of 
what I supposed to be diamonds; I don’t know—they looked like 
diamonds—had the appearance of diamonds. Three cases of rings 
and one Case O f — ts of diffe rent character, cold and silver and 
filigree work of diffe ‘ent kinds. That is the principal portion of his 
stock that I saw ean the time. 

(). Where were they contained ? 

A. These were in the show-cases nearest to the street 

(). Now, did you visit that place again prior to the levy of the 
attachment by the marshal ? 

A. I did not. 

Q. But you identified those things in the way you describe ? 

A. i was — over the show-case 

~ And made the memorandum? 

Made the memorandum, looking in right over the articles 
= agar and a half of them. 


Mr. O’Brien: Now, | offer to show bv this witness that these Van 


Normans made the same statem nt to hi that 1f they didn’t com- 


1 
i 
promise for hity cents on a dollar they wol 1ld make the assilgnimeé It. 


Same objection, ruling, and exception. 


206 Mr. O’Brien: This is offered for the purpose of showing 
that this assignment al attachment were not made in {F() d 
pad mh 


fuith. 


pame objection, ruling, and exc ptiol 


Cross-examination by Mr. Merrick : 


Q. How long have you been in the jewelry business 

A. I never was in the jewelry business. 

Q. You were entirely unacquainted with the different values of 
jewelry ? 

A. Yes, sir 

Q. You merely went up there on Friday, the 2 

A. Yes, si! 

(). Went into the store, and you took this memorandum ? 

A. Yes, si 

(). le deenekeieiisitiatinn were there than what you have on 
your memorandum ? , 

A. I don’t think there were any more; I don’t think there were 
any more in the show-cases. 

©. What else did you see there ? 

A. Well, there was a lot of miscellaneous jewelry that I couldn’t 
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describe. I don’t know what they would call it. There was 
chains. 
(). Did you see any opera glasses ? 
A. I don’t know that I did. 
). See any gold chains ? 
A. Yes; I think so; I saw one case of rings. 


(). Did you see any plated war 
A. Well, I presume it was plated ware. 
207 (. Did you see any fancy articles ? 
A. Quite a number. 
(). ‘Toilet sets ? 


). 

A. | don’t know that I did. 

). You didn’t pay much attention to it, did you? 

A. | paid pretty close attention to what was in the show-case. 
Which show-case was it ! 

A. Well, the watches were in the one nearest to the street, and | 
think the diamonds and lockets and rings were in the second show- 
case from the street. 

(). Now, wasn’t it a matter of fact that the watches were in the 
show-case nearest to the street and in the one next to it; .weren’t 
they in both those show-cases ? 

A. Well, I don’t know that there was but one show-case there; it 
may have been divided into compartments. 

(). How many show-cases were there in the room ? 

A. Well, it may have been two or it may have been one; it 
may have been divided off into compartments that looked like 
\). Might there not have been three ? 

A. There may have been a very small one. 
\) Isn't 1t a fact that across the rear of the room there was one 


*) 


considerable-sized show-case 
A. Yes. 
(). Isn’t it true that on the counter in the front part extending 
from the window part that there was a show-case, and from there to 
the rear part there was another large show-case ? 
208 A. Well, it run down this way and then again that way. 
(). Wasn’t that three show-cases? 
A. It may have been three or it may have been one divided into 
compartinents. 
(. Will you say that there was not a large number in that large 
show-case ? | 
A. No, sir; there was none 
(). About what time of day? 
\. About this time of dav (about 4 o'clock). 
). Is that as true as anything you have sworn to‘ 
A. Yes, sir; about half past 3 or half past 4 I was there. 


; 


ik. RINGWALD. sworn on behalf of the defendant. testified : 


Direct examination by Mr. O'BRIEN: 


(). You reside in this city ? 


< 
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A. Yes, sir. 

Q. You are in the employ of our firm, are you not—O’Brien « 
Wilson ? 

A. Yes, sir; have been. 

@. You were last December ? 

A. Yes, Sir. 

(). Are you the Mr. Ringwald that has been spoken of as being 
along with Mr. Moreland and Mr. Hopping when they were up there 
and made this seizure’ 

A. Yes: I was there. 

(). Had you been up there before? 
209 A. Yes, sir; I was up there Saturday, the 29th. 
(). Did you se the condition of the stock of goods at that 


; 


time? 
A. Yes, sir. 
. Could you tell what it contained generally ? 
A. I know some particular items that were there. 
(). What were they 4 
A. A couple of diamond bracelets 
®. Did you see other diamonds about there—diamond rings? 
A. I don’t know but what I did, but I took particular notice of 
those bracelets. 
©. Where were they { 
A. In the show-case. 
Q. Now, you went up there again with the marshal, did you not? 


A. Yes, sir. 


Mr. O’Brien: I make the same offer to prove by this witness the 
same declarations to him as to the former two witnesses in relation to 
making the assignment. 


Same objection ; same ruling and exception. 


Q. Now, you went up there on Monday with the marshal and 
myself, did you not? 
A. Yes, sir; Monday afternoon, at half past 3, left here. 
(). The testimony is you fot there about 4 o clock t 
A. That ts true. 
Q. Go on and state what took place when you got into the 
store. 
A. We fot LO Minneapolis at 4 o'clock, on the Manitoba 
210 += road; took a carriage and drove to the Van Normans, on 
Nicollet avenue, believe it was, and the party consisted of 
Mr. O’Brien, the deputy marshal, Mr. Moreland, and myself. One 
of us knocked at the door. We vot to Van Norman’s store and 
found papers pasted across the windows, and the door was locked. 
We knocked at the door and it was opened; we went in. Mr. 
O’Brien, I think, acted as spokesman and asked the gentleman in 
charge who he was and what he was. l believe he said he was a 
deputy sheriff, and was in charge of the place. Mr. O’Brien asked 
him to let him see his writ. He produced a writ. commanding him 
to levy—secure $525. Mr. O’Brien then announced that he intro- 
duced—he first introduced tie United States marshal and said that 
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the marshal would levy on the entire stock, subject to the rights of the 
sheriff—subject to his previous levy—which was done. Mr. O’Brien 
then went away and we requested the deputy sheriff to start to 
make his inventory. He said something about not knowing what 
the value was, so Axel Van Norman was there and picked out the 
watches, one by one. I am quite sure they were all the watches in 
the show-case, and picked them out. I took the inventory. The 
deputy sheriff requested me to write—take the inventory—write it 
down—I don’t know why—and I did the writing. Mr. Van Nor- 
man did the—picked out the watches, and they were turned over to 
the sheriff as they were picked out and inventoried. After that, as 
soon as that was done, well, he (the sheriff) insisted in going on, and 
we thought, when the property inventoried to about $1,000, we 

thought it was about time that he would have enough. We 
21] suggested itto him also. “ Well,” he said, “he didn’t know.” 

He said he proposed to take all the watches. Well, he took 
them all; they amounted to some $1,300, I believe, at their cost 
price; the value was given by Axel Van Norman. We then pro- 
ceeded to make an inventory of the balance of thestock. The mar- 
shal—I acted then for the marsha! The deputy sheriff had charge 
of those trays containing the watches at the head of the show-case, 
and that is all he was in possession of. He stayed right by them 
and watched them If any one Wwe nt to yo hear them he went also. 


} 


Mr. Levi: I ask to have that last statement stricken out, “ That 
Is all he Was 1 possession iy 
WITNESS: That Is all he claims | to have possession of. 
Ir. LEVI: | ask to bave both statements stricken Out. 
The Court: I don’t think it is very material in any aspect of the 
case. It is not of enough Importance LO spend any time over. 


®. You and Mr. Hopping and who else were engaged in making 
the inventory for the marshal ? 

A. Well, think Mr. Mor land also the watchmaker—somebody 
employed by Van Norman: he assisted us for awhile: and | 
think Axel Van Norman assisted us for awhile. 

Q. When did you finally get the marshal’s inventory completed ? 
A. Well, I think it was about half past 7 o'clock. 

212 ©. You had a ful! inventory, then ? 
A. I think so. 

(). Who were present during all of that time ‘ 

A. Well. there was the marshal, Mr. Moreland, and I don’t know 
what time Mr. Brackett came 1n. 

Q. You mean Mr. Hopping 

A. Mr. Hopping and Mr. Moreland and myself, Mr. Brackett-—— 

(). Who of the Vau Normans were there? 

A. Well, Axel Van Norman was thi re a part of the time. The 
deputy sheriff was there, and I guess the watchmaker or some clerk 


mployed there. 

(). Was that inventory, so made, a complete inventory of every- 
thing in the store? 
A. When it was completed it was. 


] F) cme be 0 
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). You say it was completed about half past ri f 
A. Yes, sir; I think it was about half past 7. 
). And included everything you could find in that store 

A. Yes, sir: except it did not include the tools of the workmen 
). ‘Those you didn’t take at all 
A. Those we did not take 


+) 


' 


). Now, were those diamond bracelets you saw in that store pre- 
vious to this, there ? 

A. They were not. 

Q. It has been testified to here that there were three watches in 


the drawer,in that safe; is that true? oo 
A. That is not true 
J. W hat is the fact about 

215 A. The fact is that after the di puLy sheriff thought he had 

enough LO Satisry his claim and we walked to the safe—I don’t 
know but what it was Mr. Moreland, Mr. Brackett, and myself; 11 
Was three of us, anyway , — Say positively Live three—we welll 
LO the safe and ¢ Ope ned the dr: ers—| didn't Op I) them. stood be- 
hind—and they pulled out this watch ; they showed it to me, and 


also the bill. 

() Was there more than one watch in the safe 

A. Not = | saw 

? And were there aly diamonds in the safe 

\. None that I saw e 
(). Did they open all the drawers in that safe? 
= 


A. hey did not 

(). Why not 

ee portion Ol them were locks d 

( Wa uf lie WwiOhk Mm id LO an od \ OF a Ke\ 4 


P| 
{ To whom ? 

ee Axel Van Norman 
Q. What did he say to that 


Ob jected to as incom pets ni Obie ction overruled 


Q. What did he reply ? 

A. Well, he said he that knew nothing about it. 

Q. He didn’t give up the keys, did he ‘ 

A. He did not. I asked him who had the keys 

(J. What did he 3 o that 

A. He said he didn’t know. His brother said he had them. 
214 (. Were those drawers in that safe opened, as a matter of 
fact, while vou were there? 

A. Not while I was there; no, sir. 

©. You remained until what time 

A. Until late in the evening. I guess I was about the last one to 
leave. 

Q. Now, during the time that the deputy marshal and yourself 
were in that store, were you ever alone in that store during that 
evening—that is, your party ? 


- 
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A. No; I think not, until after we put Mr. Bennett out. I think 
we were alone afier that—not until then. 

(). Were there any other persons in your party except those you 
have mentioned? 

A. Not in our party ; there was about a half a dozen deputy sheriffs 
in there after supper. 

(). How was it about Bennett—when did he come in ? 
\. About 7 or half past 7, I guess 
(J. Who catine in with him ? 

A. I don’t know—but both of the Merricks—but one anyway. 

(). How long did he stay ? 

A. Well, they staid and had some consultations, and he wanted to 
SLAY there all the time, wanted to stay for food, Crot pretty late and 
| guess Mr. Merrick left and went home. ‘There was nobody there 
but Hopping and Mr. Moreland, Mr. Brackett, myself, and Mr. 
Ben nett 

That was the time that he was led tothe doorand walked out? 
Ae Yes, sir: we were all put out 
(). Who remained in ? 


Mf i 
215 A. The marshal. 
Q. Mr. Hopping ” 
A. Mr. Hopping 
(). sae left’ 
A. Yes 


Mr. O’Brien: Now, I desire to prove that anterior to this day 
\xel Van Norman stated to the witness that he had emploved Mr. 
Merrick LO LO to ¢ ‘hieago cali to offer to settle with his creditors ul 
fifty cents on the dollar, and that he had his assignee selected, and 
if the offer was not accepted he would make an assignment. 


same obj. ction. 
Objection sustained and exception by defendant 
There has been some talk he — this man Bennett having 
the key to that store; did he have any ke +y tO that store? 

A. Well, if he did he didn’t use it while | was there. 

(. On the contrary, did Mr H ypping have the key? 

A. Yes, sir: Mr. Hopping always had the key. I believe there 
was a key sticking in the door. When it was understood that the 
sherll anneal In there for $020—— 

Mr. Levi: One moment; we object to that; we don’t want the 
understanding. 

®. Regardless of the understanding, what was the result ? 
216 A. Well, the result was that I guess Mr. Hopping took the 

key out of the door and pore sided there himself. 

XJ. W hat became of the watches that t the sherifl har levied on ? 
A. Well, they were laid aside. He had them up at the farther 
end of the show-case near the street, and I think Mr. Bennett came 
in then and demanded of him the surrender of the property he had. 
[ don’t know what the words were, but he surrendered them; and 
he asked him then, “ Do yow surrender this property?” He said, 
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“Yes,” and he says, “ Well, we come in next. I guess we will take 
an inventory of them.” 

(). And they were added to the inventory ? 

\. They were added to the inventory. 

J. A-full, true, and complete inventory was made of everything 
t store that was taken ? 

l‘o the best of my belief 1t wa: 
You said you saw no diamot 
| saw—I guess there were three or four litthe diamond rings. 


— 
—- 
— 
> 
comet 
— 
~ 
a 


a true inventory 


Q. Trays that apparently cont: | goods 
A. Yes; velvet-lined trays 


Cross-examination by Mr. Merri 


(). How old are vou? 


217 A. Something over twenty 
®. You are in Messrs. O’Brien & Wilson's office, are you? 
A. Yes, sit 
@. You went up there Friday ? 
A. No, sir; I didn’t go up Friday 
(). It was the 29th you went up ? 
A, Yes sir. 
Q. At what time? 
A. I don’t really know what tims t was about 2 or 3 o’clock 
©. In the afternoon 


A. In the afternoon 

Q. Who was with you 

A. I went all alone 

Q. You wen t all alone up there to that cit) 

A. Yes, sir. | 

(). And i went up to the store of Van Norman Bros., 419 Ni 
ollet avenue? 

A. I think that is the number | went to their store—the store 
they pretended to have 

(). And you Saw one bracelet there—one diamond bracelet ‘ 

A. Yessir; one that I took not 

Q. Eh? 

A. One that I saw. 

©. You saw one diamond bracelet? 

A. Yes, sl] 

@. And you never saw it any more 

A. I never saw it any more’ 
218 (). Did you take any memorandum of what You saw 
there—the voods VOU saw there on Saturday, the 29th : 

A. I did not. 

Q. Can you tell where the watches were located ? 

A. | have ail) 1 idea waere they we re locat ted. 

Q. Well, can you tell—I don’t want any guess-work, but I want 
you to tell the jury where thev were located ? 


‘j 


f 
f 
L 
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A. Well, my impression is that they were located in the forward 
show Case. 
(). None in the next case—the second case ? 
A. None that | could remember of. 
(). Where were the diamonds located ? 
A. In the forward show-case. 
Q. Eh? 
A. They were in the same show-case with the watches. 
(). ‘There were no loose diamonds? 
A. None that I remember of seeing 
(). Well, you would remember, wouldn’t you? 
A. I don’t know whether I would or not; I didn’t know it would 
come to this: probably might have remem bered if I had. 
(J. Well, you saw them again On Monday, and you remem ber 
distinctly that one article—that bracelet—wasn’'t there? 
A. Y es, sir. 
\) Can you describe those ? 
A. That one bracelet ? 
Q. Yes; give us a description of i 
A. Well, it was a plain band bracelet; I think it had 
219 something like a little leaf turned up, and in the center there 
was a diamond. 
(). Serpent's head, wasn’t there 
A. No, sir. 
Q. That is the best description you can give of that diamond, 
is it? 
A. Of the diamond bracelet it is 
@. Do you know anything of the value of that diamond brace- 
A. No; I don’t know anything about it. 
(). Well, that is all you missed on Monday—was that diamond 
bracelet—from the stock of goods as you saw them on Saturday ? 
A. That is all I can say | am positive of. 
(). You took a good view of it? 
A. I don’t know as I took a particularly good view of it. 
(). You cannot describe that diamond bracelet any better? 
A. I think I have given a good description of it, haven’t I? 
Q. Then you went up again with the party on Monday ? 
A. Yes, sir. 
Well, what time did this party arrive there? 
think about 4 o'clock. 


l 
. You went up with the deputy marshal? 
A. Yes, sir. - 
s his aid? 


». A 
A. No: I don’t think it was as his aid; I did aid him, 
though. 
ZLU (J. When you got to the store at about t o'clock, or 4 o'clock 
and 10 minutes, you found the store locked up? 
A. Yes, sir. 
(). You found the curtains down ? 
A. There were no curtains on the windows. 
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! Q. No papers or anything? 
A. Yes; there was papers pasted on. 
. (). You found the door fastened ? 
A. Yes, sir. 
Q. And you got in? 
A. Yes, sir. 
Q. Well, now, you assisted there, aiding the marshal, wasn’t you, 
in taking the stock you speak of? 
A. Also the deputy sheriff. I assisted most everybody. 
(. You was a useful man there ? 
A. Yes; I think I was. 
(). You staid until you took this inventory? 
A. Yes; I staid later. 
Q. Now, will you staté to the court and jury how many watches, 
all told, there were in those show-cases or 1n that shop ? 
A. I can tell you. (Looks at memorandum.) 
Q. Of everv kind and description. : 
A. I will give you the gross number of watches in a moment. 
Well, there was about eighty watches there. ‘There may have been 
79 or 76, or there might have been 81. 
\. There was no halves, was there? 
| 221 A. Yes; there were some halves; some watches there with- 
out works. 
Q. Now, the deputy sheriff laid out all the watches? 
A. Yes, sir. 
Q. Will you swear to tha 
A. Yes, sir. 


QQ 
\ 


. 


Q. 


; 


. And that is as true as anything you have stated ‘ 
. Yes, sir. 
Now, don’t you know, as a matter of fact, that he only laid out 


57 watches, and among them there were no gold watches? 


A. 
Q. 
A. 


I know that isn’t a matter of fact. 
You know that isn’t a fact? 
[ know it is not. I have got the inventory here that I made 


for him at the time. 

Q. Will you just look at that return (showing witness sheriff’s 
return)? 

A. Yes, sir; I see his return. 

Q. Does that say anything about eighty watches ? 

A. I don’t know that that says so. I am saying from this. 

Q. Then, if the sheriff’s return is correct, you are incorrect; is 
that so? 

A. You can take whichever you prefer. 

Q. I say, if the sheriff’s return is correct, then you are incorrect ; 
isn’t that so; either one statement or the other is incorrect, isn’t it? 


A. So far as I am concerned, mine is correct. 
Q. No, I am not saying whether yours is correct or not; I say 


one statement or the other is incorrect? 


222 A. I won't say that; I will say that mine is correct, though. 
Q. And that he took eighty watches ? 
A. In that neighborhood; close on to that; there may have been 
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some cases without the movements, but to all appearances watches. 
(). You was standing behind and keeping a memorandum ? 
A. Yes. 
J. Who was calling off? 
_A. | think Van Norman was a part of the time; a part of the 
me bis ¢ ‘le rk. 
Q Who else? 
A. I think Mr. Moreland did some calling. 
J. Who else ? 
A. I guess that is all. 
(J Didn't you have Moore back in there handling these goods ? 
A. eere? 
(). Yes, sir. 
A. Who 1s he? Oh, more peopl 
XJ. Y es. Did you have anybody els handling these goods t 
A. don't reme 1m be r enybody els 
Moreland was h: indling the goods 


Yes 
(). You were handling the goods 
No, I wasn’t at that time 

(). Who else? 

220 A. I said that Mr Bryant, | believe they called him (he 
was the clerk), Mr. Van Norman, and Mr. Moreland. 

(). Now, was Mr. Van Norman in there at all when you com- 
menced taking your inventory 7? ' 

A don’t know whether he Was in there when we commenced or 
came in shortly after. He was in there while the inventory was 
being taken, howe ver. 


. Did he come there before half past 7? 
A. My impression is that he did; I won't say positively as to 


bat. 
(). Didn’t he come in after Mr. Bennett went in there? 
A. | don’t think he did. 
(). Well, what is your recollection about it? 
A. My recollection is not one way or the other. 
©. You don’t know, then, when he did come in? 

A. No, I do not; not positively. 

Q. Who was there aiding you when Mr. Bennett came in and 
made this demand ? 

A. IL don’t know. No one was aiding me but Mr. Brackett, Mr. 
Moreland, and Mr. Hopping. 

Then Brackett was helping you ? 

A. Yes. 

. Was Hopping back handling goods too? 

\. It seems to mehe was. 
). Now, you say you think this was a correct inventory? 
A. Yes, sir. 

. Will you swear that it was correct and that you took down 
every item of eve ry article in that store? 
A. I will say this: I took down eve ry article that was called. 
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224 Q. Will you swear that you entered in that inventory 
every article, good, bad, and indifferent, that was in that shop 
on the 3lst day of December last? 
A. I will not. 
Q. I thought not. 
A. The workmen’s tools were not included in there for one thing. 
Q. I am not asking you about the workmen’s tools. Let us see 
what there was included in the workshop. Now, what did you get 
in there? 
A. I don’t know whether we fot anything in there but a bracelet. 
Q. O, vou got a bracelet in there, did you? 
A. Yes; I think that was all 
@. Was that a bracelet that had been cut in two for making it 
smaller ? 
A. I think so. 
@. You think you got that? 
A. I think so; yes, sir. 
©. You have no doubt about that 
A. No; no doubt at all. 
(J. Now, do you remember of 
No, sir. 
You don’t remember anything about it? 
No, sir. ‘There were no diamonds in that room, so far as | 
knew or ever did know 
(). Did you pick up the things In that room ? 
A. I don’t know that I did particularly. 
225 Q. ‘Then what makes you swear that there was none there 
if you didn’t pick it up? 
A. None, so far as | know. 
Q. Well, did you examine with reference to loose diamonds 
around there? 
A. I did not. 
Q. Did you take up this bracelet? 
A. I think I did. 
Q. What else did you take up in that back room 
A. I think we went through this trunks. 
©. You went through his trunks? 
A. I think so; I think the marshal and myself. 
@. You helped the marshal go through the trunks? 
A. Yes; we went through the trunks. 
Q. Did you find an overcoat there? 
A. No, sir. 
Q. You didn’t find any overcoat? 
A. No, sir; we were looking for stolen property. 
(). You took a lap-robe ? 
A. I don’t remember taking a lap-robe. 
Q. You made this inventory ? 
A. Well, I cannot give you every specific article in that inven- 
tory, surely. 
Q. Did you find a fur robe in there ? 
A. I don’t remember finding one in there. I saw one scheduled 
in the inventory. 


a 


retting a diamond in there? 


‘ 
~“ 


~~ b, 
i en 
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Q. Do you remember the first item that you entered on your in- 
ventory ¢ 

A. ‘The first item on the inventory was some jewelry. 

(). You are sure of that? 

226 A. Yes, sir. 

Q. And that is as correct as any statement you have made? 
A. Yes, sir; all my statements are correct, so far as I know. 
Did you find any dictionary in the back room ? 


() 

). 

A. Yes, sir; I think so. 

®. You got that, didn’t you ? 
y | 


es, SIT. 
(). Did you find some roller skates 
A. No; I didn’t find any. 
Q. Did you find any gum? 
A. No gum. 

(). Did you enter any such thing on your Inventory ‘ 

A. No, sir; not that I know of; if I had the inventory here I 
could swear to its correctness. 

. You put that bracelet that you picked up in there on the in- 
ventory ¢ 
A. My impression is that I did 
J. Well, do you swear-—lhow, Will vou swear to it 
A. Weil. LO the best of Iny be lie ee iil. 
J. You got it, didn’t you, you and Hopping 
A. | think we did; yes, sir. 

(). Well, now, let’s see about it; did you see any fine gold watches 
around there that night? 

A. 1 saw one; yes,sir 
Who had that? 
A. | think Major Brackett had 11 

(). Did you see more than one? 
221 A. No, sir; I did not; none that | was told were particu- 
larly valuable 

Q. Well, I don’t care what you was told; I want to know what 
your own little eyes saw; 1 want to know how many you saw. 
A sald Suw one wateh that Wiis Ski LO be very valu: ble. 

(). Task what watches you saw—gold watches? 


} ’ , 9 ' } } 
\. All the void Watches that were in there. 


*} 


f ] ; . } ; . ot : | a y ] oa fn * 
XJ. \\ ell. were there any roid watches taken from the sate? 
A. One was taken from the safe : 
(). Did you see a chronometer watch there? 


d 
A. You've rot me. 
(). Did you see any watch there labeled as of the value of $350? 
A. | did not. 
(). Did you see any watch there labeled as of the value ol! 
A. I did. | 
(). Did you see another watch labeled as of the value of $165? 
A. | did not. 
(). Who went first to the drawers of the safe? 
A. I think it was Mr. Moreland, Mr. Brackett; I don’t know 
whether Mr. Hopping or not; I followed myself. 
16—3 350 


. 2075 > 


nA ED 
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(). Who first opened the safe? 
A. The safe was open. 
©. Well, who first drew out the drawers? 
225 A. I think it was Major Brackett; I won’t say positively. 
@. Were you with him ? 
A. I was close DY him. 
@. Do you know what was taken out first’ 


} | } j } \ " . } ? ] " 
A. Onivy what thev showed out—What tiie \ proaucea . they pro- 
duced a gold watch; said they took it out of the safe. 
j } } ‘) 


Q. They merely told you that—you didnt se 

A. I did; I saw it 

(). And there was some of the drawers that were 
all ? 

A. Yes, sir. 

(). How many ¢ 

A. Well, I cues s, two or thre | don't know the exact number: 


| 


-—. 


oe 


Opt ned at 


anyway think there were two or three- probably more 
(). Do You know what became of thos cold wateh 
A. Which one? 
(): ‘The one that was taken out of the safe? 
A. | think Lobatl 1s Il} thie chara QO) the Ih) irshal 


. Did you put that on your inventory 
A. | don’t think that was; | may be mistaken about it 


(J. You don’t think that was inventorie 
A. No, sir; I don’t think so 
. Well, what else was there that you didn’t inventors 
A. didn’t Inventory Lne peda QO] some cigars { 
there. 
229 Q. You spoke about the tools that were there, but I mean 
the stock. 
A. ] puess We inventoried the most [t the stock 
(. How about the fixtures ? 
A. I think I put the fixtures in myself; I think I added fixtures 
without their being called off by anybody 
(J. When you commence d that inventory you commenced taking 
down values, didn’t you ” | 
A. Yes, sir. 


—- ry . . . . aT ‘ } } } : ‘ 
\. How iOnf ald you continue that mode of dolne DUSINeESS | 


4 


a 7 , ’ — ' . : } : ) 1} } ’ 
A. Continued it down far enough until thev ealled them off so 
. _ %, ° ' , ’ ; 
rapidly that I couldn’t multiply the different prices in; I aban 


doned it until we got down to the silver-ware, and then we followed 
it through, | think. It is all from recollection I am speaking. 

@. You merely used t and they ealled to vou ” 

A. Yes, sir; 1 used the pen. | : 

j. Who was calling besides Moreland 

A. Well, I think Mr. Hopping and Mr. Brackett were calling; | 
ain not positive; they assisted, | think 

@. Now, when Mr. Bennett came in there he announced that he 
was the assignee, did he? , 

A. No; Idun’t remember of anv announcement 


eae 
-_ 
— 
eevee’ 
— 
ed 
— 


HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &C. 123 


(). Well, did you see the’ bond; was it presented to you and Hop- 
ping 4 Did you see the bond ? 
4 Yes, 3] 
() Ton eoieeniiaalls 
200 A. Il saw the bond 
(). And he told you and he told Hopping that he was the 
assignee, didn’t he? 
A. Ll asked him what he had to show he was the assignee, and he 
produced this bond 
(). And vou read it? 
A. I think I did 
(). And you read if the second LImMe lidn't you 
A. | don’t remember reading it the second time; I read it once 


— 


} 


hiruraw 
avway 


Q. Well, when was it that Hopping escorted the assignee out of 
A. I don’t know: I think it was about 10 or 11 o’elock—10 o'clock. 
A. I think it was between 9 and half past 10; somewhere along 
Q. He tol 1 he had no farther use for Boge did se 


\. He ore him he was the marshal an t he mi ret out. 
x Did he take hold and help him out? 


Yes, partially. 
(). He took hold and hi iped him out of the door ? 
\. Not roughly) 
(). And then he disechat | is, did he? 
\. Yes: he said we could go hom 
(). And he staid in the sole possession ol the property < 
\. Yes Sil 
20] (. As the deputy mars! 
\. Yes, sir. 
Redirect examination 
(). Ernest, was there any ques it that inventory being 


. . . . ss. ee ’ 
+ : ‘ ' ‘ ; * « ’ s> | , t ; 
complete and lull cao idl iS Lt COU! i As oere.ea 


hy) - } 
pec ted 1 O as mmaterial 


*; 


Q. Was that an honest and complete inventory ‘ 
\. To the best of ny belief that was an inventory of all the stock 
t was In there. 
Q. How long have you been with us, Ernest ? 
\ Upwards of six or seven or eight years; somewhere along there. 
(). Ever since you were a boy? 
A. Yes, sir; ever since I was about eleven years old. 
() You wit been in our ofhice continuously and are now pursu- 
Ing your — there ? 


A. Yes, si 


nee ee mee eed 
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Recross-examination : 


Q. Did I understand you correctly that that did not contain all 
the articl $s, OT did ? ask vou lf that contained all that was in that 
store. except the tools and the bed and bedding: now, | don’t want 
any misapprehension about 1 
A. Well, it also did not include the work benches or anything in 
the back room. except that one bracelet. I don’t know but what we 
may have taken something Out Ol the secon room ; it ser ms to me 
' they were partitioned off, but in the front part of the store 
232 ~=s everything that was of any value was inventoried, with the ! 


e ! ! +s ] , 
exception of that watch. and | am not positive aboul that. 


@. The safe—was that inventoried 

A. I do not think it was. 

(). Now, about that bracelet that was taken bli re ; that bracelet 
was in there for repair, 

A. It was; yes; I think it was soldered together. 

Q- Wasn’t that afterwards surrendered to the owners ? 

A. I won’t say positively as to that. I know there was somebody 


came to the othee, and we rave them an order to vet that bracelet 


. 


or to get some article. I won't say it was the bracelet. 


(ZUS. Zz. HopplinNG., sworn and examined on behalf of the defend- 
ant, testified : ‘ 


Direct examination by Mr. O'BRIEN: 


’ 


(). Mr. Hopping, where do you live 

A. I live in St. Paul. 

@. How long have you lived in this city ? 

A. Since 1874. 

(). W hat is your business ? 

A. My business is real estate and insurance ' 

Q. Were you deputy marshal of the United States for this district 
last December ? | 

A. I was. ; 


933 J. Were you the deputy marshal who has been spoken of 
_ here as levying this writ of attachment in Minneapolis on 
the olst of December t 
A. lam. 
Q. You have heard the testimony here as to who accompanied Ps 


you when you went there? ( 
A. It was this Mr. Moreland and Mr. Ringwald. 
(). You have heard the statements that have been made here 

about the facts as to what took place and about the inventory of the 

goods ? 
A. Yes, sir. 
Q. Now, did you make or cause to be made at that time an in- 

ventory of everything that was taken by you there ? 


A. Yes, sir. ‘ 


a 
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©. Is that it? 
A. That is the inventory. 
Q. Is that a true and complete inventory of everything seized by 


t 


you under that writ of attachment at that time? 


A. It is a true and complete inventory of everything I seized at 
that time. There was some articles in there that were stolen from 
me afterwards, but they are in the inventory. 

J. hey are still in the inventory ' 
A. Yes,s 


Q. Now, di id you, directly or indirectly, or anybody else with you 


os 


or for you, take anything but what is stated in that inventory ? 


A. Ro ole 
() Where are those roods 


4 
234 A. They are in eh a ssion of the United States mar- 
shal; partly in Minneapolis and the bulk of it in the office 
here 


(J) l'} isinventory was made at th Lime, Was lt. and checked Ol} 


, , . : 
(). You know it to be true and corr 

1. Yes, sir. 

{ } hes ’ \ } . at< 7 ’ $ | . | ‘*? ] | . » 
‘ AXCOPLINE where arvicies stat ere Llave veen taken away 
A. Yes, sir. 

’ sa ] 7 . ] ‘ : ; i+" , ] 

Counsel tor detendant offers 1 1 evidences 


Mir. Merrick: Did you make that inventorv ? 
A. Yes, sir. 

(). Yourself? 

. . 

1 es, SIT 


Reottered in evidence 


on ; —" : 
()biected to as incompetent, no indation | uid for it. and Imma- 

+ _ i n ] ty ly r¥ - +] } tat, | t} ' 

CTiai, ANG @S CONLTACGICLING tii ss, Who testined that he 


; 


Mr. Merrick: I would like to ask if he made it at the time‘ 


Witness: I made this from the other one: I conied this from the 
| 
other Oli — from ny own original 
(J. You didn’t make the one in the store that night ? 
, 
A. | madea we of it 
(). Dil east it? 
A. | madea part of 
Objected to as incompetent and immateria 
Mr. O’Brien: | offer this inventory in evidence under 
2S the evidence of the witness 


Objected to as Incompetent, irrelevant, immaterial, and no foun- 
lation laid. 

bjec ined, and excepti v defendant 

Ubjection sustained, and exception Dy defendant. 


| 


Q. Now, take that paper and read off what you seized in that store 
and took away. 
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Objected to on the same ground. 

The Court: It doesn’t appear but what he can testify without the 
aid of a memorandum. 

Mr. O’Brien: Can you give every article that was carried away 
from that store without refreshing your memory from that memo- 
randum ? 

A. I cannot. 

@. Now go on and give this memorandum without stating the 
value. 

Objected to for that purpose because it is not a memorandum 
mmade by him at that time. 

@. When did you make that? 

A. I made this a day or two after the levy was made—from the 
original. . 

Q. From the original memorandum made at that time ‘ 

A. Yes, sir. 

Q. Did you check it off afterwards on the goods themselves to see 
if it was correct ? 

A. I have looked the goods over and and checked oft by the goods. 
[ had the goods distributed in the United States judge’s room in 
the custom-house and had it laid out and checked off afterwards 
again. 

The Court: I think that is sufficient foundation. I don’t suppose 

you want him to read that all off, item by item, do you? 
236 Mr. Levi: There is a great discrepancy here. 

The Court: I don’t think it material whether he made the 
original list or not if he checked this off from the goods themselves 
and knows it is correct; that that is sufficient. , 

Mr. Levit: Well, he checked off these roods some davs after- 
wards. 

The Court: Of course, it should appear that they ure the same 
goods. Perhaps that doesn’t appear sufticiently. Let Mr. O’Brien 
ask some further questions. 


} 


Q. This list contains a list of all the goods and were the same 
goods you seized in Minneapolis under the levy ? 

A. Yes, sir. 

Q. And contained a list of everything ‘ 


A. Yes, sir. 


Cross-examination : 


; 


(). How do you know they are the same goods ? 

A. Well, | know the goods. 

@. Any mark on them ? 

A. No, sir; not exactly. 

Q. Did you have any mark on them ? 

A. 1 had them locked up in atrunk and had the key in my 
pocket; that,is the reason I know the goods were the same. 

Q. You had all the goods locked up in a trunk? 

A. The valuable goods—yes ; small goods, such as chains, watches, 
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and the most valuable goods: had the key in my pocket until I 


opened them again. 


(J. You didn’t keep the memoranda ? 
23/4 A. | cid keep the Lyi morandum. the original memoran- 


©. You took down the articles? 


didn't take down all the articles, but I kept the original 
memorandum. 
. You didn’t take down any memorandum yourself? 
A. I did, partly ; yes, sir. 
(). Didn't Mr. Ringwald take down tlhe articles ? 
A. Most of it: not all of it. 
(). Isn’t it a matter of fact that you was oul about the room when 


‘ . . 
he was doing it? 
A. Well, partly. This wasn’t done all in five minutes; it took us 


| cc hatar :, } ; 
SseCVeCral hours peiore we could qgaoita 


AJ. Well, Ringwald took down thes rticles f 

A. Most all of them—notallof them. I took down some of them 
mysell 

(. When did you copy that ? 

A. A coup le of days afterwards 

(). When did you compare it? 

A. On about a week or two afterward 

(). Did you go to Minneapolis to compare it ? 

A. I got the goods here thén to compare it. 

J. Did you have all the goods here then 

A. Except shelving and such things—counters and such things 


} ’ + + | ts * 
(). Didn’t you have articles up there in Backner Bros.’ store at 


that time 


A. No. sir: not at that time. | had them there, but I had them 
here by that time—iu the marshal’s safe by that time. 
928 (. You had all the clocks up there at that tims 
A. Yes, se. we had all the c| cks there. 

(). You didn’t go there to compare it, did you ? 

A. We had them all here 

\) Weren t all the clocks ft that tim in the store or store-room 
of a man named Pauley? 


A. Yes; vastly. | moved them—-we moved them from there 


here when | heard that you or somebody else was going to replevin 
Q. When did you make the comparison ” 
A. A couple of weeks or so afterwards. I couldn’t say exactly 


The clocks were all up there then ° 

A. The clocks were all up here Lnen WwW hen com pares d the ih. 

Q. Did you, when you copied this, compare it with the original ? 
A. I did, and checked it off with the goods—with the goods what 

was all spread out; every article; spread out in the room there, and 

compared it and checked it off. 


Ob) lection renewed. Objection overruled and exception by plain- 
tiff, 
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The Court: -The only question is whether he should sit there and 


read them or whether the paper will goin. It amounts to the same 
thing, I suppose. 


(). Go on and read them off 
A. “ Cash, $6.75; one robe, $5 ; six diamond rings, one gold 
239 + watch, fifty gold rings, seventy ditto, 128 charms and lockets, 
nine plated chains, fourteen plated chains, sixty filled and 
solid rings, twenty-two plated——” 


Plaintiff’s counsel, in order to save time occupied by reading each 
item, consented that the copy should go in evidence, not waiving, 
however, the objections passed upon by the court. 


‘ 


Inventory marked Exhibit “ 1.” 


A. I did no} 
( ). When you moved out of ! hat store huildino esd ideale “oe 
things away you didn’t take the safe witl | 


A. No. sir 


Mr. LEVI We object LO that and move to strik: oul that state- 
ment. ; 


Q. Did you ever take possession of the safe ? 


A. I did not. ‘ 


( \bjected to and moved to strike it out. The party went in there 
and took possession of the store, and he is responsible for « verything 
that he took possession of. 


The Court: I will not strike it out at present 


Exception by plaintiff. 
@. You say you never did take the safe? 


A. No, sir. 


( bjected to as incompetent, irrelevant, and immaterial. ( biection 
overruled and exception by plaintiff. 


240 (). What else was there that is contained in this list here 
that was taken away from you ? 

A. There was a regulator clock—another clock. 

( bjected to on the Same ground as incompetent, irrelevant. and 
immaterial. 

@. What was taken away? 

A. It was a regulator clock and another clock, a carpet, gas fixtures, 
a silver dish, and some fancy boxes for bracelets and such things. 

Mr. Merrick: We don’t make any claim to recover for what we 
got back, and the assignee has testified he got that. 


Q. When was this taken from you ? 
A. They were taken away from me the last day I moved the stock 
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away; it was either Friday or Saturday, I couldn’t tell, after the 
first of January. 

(). In your absence ? 

A. In myabsence. I couldn’t lock the door any more on account 
of the Path that owned t he safe had the sate taken out, ane he had 
the fillings of the door taken out; the safe wouldn’t go out the door 
unless he took the fillings out. 


Tha C ie ns wr 
Phe Court hat is not materia! 


Q. Now, state whether or not there were any diamonds—loose 
diamonds—in that stock when you took possession, and whether you 
ever got any of them. 

A. I never seen one. 
24] \). Was there any diamond rings there excepting those 
mentioned on this list? 

A No, sir. 

(J. Were the re any artic af S of jews Iry 1] 1 the toc kK. of any deserip- 
tion, of value, which you got, exe | » stated in this list ? 

A. No; with the exception of one pair of bracelets what was given 
back to the party that claimed it—pair of bracelets that was taken 
out of the work-room. 


——w 


\ Those were surrendered afterwards to the party who claimed 
them ? 

A. Yes, sir; | ——— 

(J. Now. all the rest of the stuff that you took is over here? 

A. Tons 

(). Thal enn irried away? Was there anybody there with you 


or assisting you excepting Major Brackett, Mr. Ringwald, and Mr. 
Moreland ” 
~ No. sir 
’ Those were the only persons 
A Yes, sir. 
) How late did you remain in that store.that night? 
A. I remained all night there. ¥ 
. From that time forward until you moved the goods down were 
1 in possession of that property ? 
A. Y es, SIP. 
W ho else was in the store during the time you were in there 
~4 o clock, beside your party t 
There was Mr. Brvant or Ryant, or whatever his name ts (the 
watchmaker), and young Van Norman. 
242 ©. Emanuel Van Norman? 
A. Emanuel Van Norman. He was in the workshop. 
). Was be there all the time? 
A. Well, he was there a part of the time; not all the time. 
). Any other of the Van ae een aie 
A. Mr. Axel B. Van Norman came in there. 
). Did Mr. Gustave Van Norman come around ? 
A. I wouldn’t be positive; no; I guess he wasn’t around that day. 
). Mr. Bennett was in there that evening ? 
A. I think he was there next day ; Mr. Bennett—yes. 
17—o5V 


gun 
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(). His two attorneys were there. Now after that, the next day, 
were any of these people around ? 

A. No; |] guess not, 

Q. Do you know anything about any drawers in the safe being 
locked ? 

A. Yes, sir. 

Q. Were there any locked ”? 

A. Yes, sir. 

(. Did you ask for the keys” 

A. No; I guess Mr. Ringwald asked for the keys from Mr. Axel 
Van Norman. 

(). Did he give them up? 

A. No, sir. 

). Were those drawers ever unlocked by you or anybody for you? 
A. No, sir. 

(). Gustave Van Norman states here that when the drawers 
243 ~were opened and the safe was opened there was three loose 

watches and a lot of diamonds; 1s that true? 

A. No, sir. 

©. Is it false? 

A. It is false. 


Court here adjourned until to-morrow morning at 9.30 o'clock, 


Nov. 14, 1884. 


Court having convened, pursuant to adjournment, on the morning 
of November 14. 188 t. the trial of the cause proceeded as follows: 


Gus. J. Hoppina, recalled on behalf of tne defendants, testified : 


(. As I understood you yesterday, that property you seized under 
that writ of attachment was brought down here and is stored in the 
custom-house ? 

A. With the exception of some shelving. 

Q. And except the arficles which they took back ? 

A. Well, certainly. 

Q. All the articles of jewelry, watches and pieces of jewelry of 
every description, are now contained over there 1n that building ? 

A. Yes, sir. 

(). And in charge of the marshal there? 

A. Yes, sir. 
244 (). And that, with the exception of the shelving and what 
they took back, contains everything you and your party took 
there at that time? ia : 7 
A. Yes, sir. 


Cross-examination by Mr. Merrick: 


Q. You say you got up to Minneapolis about ten minutes past 4 
on the 3lst of December ? 
A. Thirteen minutes past 4 we entered the store of Van Norman 


Bros. 
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Q. When you got there did you find the door locked ? 

A. Yes, sir 

Q. When you went into the store with your party there you found’ 
the goods undisturbed ? 

A. Kverything was 1n place, as far as I could see. 

\). When did Mr. Axel Van Norman come in 4 

A. It might have been about 6 o'clock in the evening, I think; I 
didn’t look at the time. 

(). Might it not have been about 8? 

A. No, sir. 

(J. Was he in there before the assignee came in? 
A. He was. 

(J. Well, you are as positive about that as you are about anything 
else 

A. lam positive about that. 

(). Did he come in alone or with some one ? 
A. Well, that I couldn’t say, but I tell you why I am positive that 

he was in before Mr. Bennett. He gave us some prices on 
245 the watches which the sheriff took; that is the reason I am 
positive that he was in before Mr. Bennett was. 


. You was In their store thirteen minutes past 4? 
A. Yes 

(). All Pa time ? 

A. All the time. 


(). And when the sheriff delivered up possession of the store and 


property to the assignee you still re mained ¢ 
~$ | don’t know what you mean by that. 


(J. When the assignee came in he presented his bond, didn’t he? 
A: 2 

©. You saw it, didn’t you? 

A. Yes. 

(). You examined it? 

A. Yes, as much as [ could: I couldn’t read it all; I could read 


the print, but not the writing. 

Q. Well, was it read in your presence ? 
A. Not read in my presence ; no, sir 

). Did you examine it with any one? 
ee looked it through ; Ves. 

(). You was told what it was? 
\ 


A. Yes. 

(. Mr. Bennett told you what it was 

A. Yes. 

(). He tole . you what he was there for? 

A. Yes, si 

(). Theme was no mistaking that, was there? 


Either Mr. Bennett or you told me, either one of you. 
246 . Well, you knew that he was the assignee under the 
State law, didn’t you ? 
A. I didn’t know; no; I seen the bond there. 
Q. You knew that he was there claiming the goods as an as- 
signee, didn’t you? 
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Objected to as immaterial. Objection sustained. 
Q. What time was it that you escorted him out? 
Objected to as immaterial. 

Q. How long did Mr. Bennett remain there? 
Objected to as immaterial. Objection sustained. 


Q. What was there in there? 

A. Jewelry. 

Q. What else? 

A. Watches, clocks, stoves, and counters, shelving, show-cases, 
carpet, gas fixtures, curtains, working bench, some working tools. 

(). Well, you locked the door, didn't Vou t 

A. I did. 

Q. You staid there all night? 

A. I did. 

@. You had all there was in the,store in your possession, didn’t 
you? 
' A. I had all there was except the safe. 

Q. Now, | will ask you what property you turn 
assignee or the Van Normans of all there was in the store and in 
the work-room. Now, what property did you turn back to the Van 
Normans—either the Van Normans or Mr. Bennett. the as- 

signee ? 
247 A. allowed Mr. Van Norman LO take out his trunk, his 
bedding, what he claimed was his personal property. The 

working tools—|] allowed the workman LO take away his tools and 
his work bench: u at is all I turned back to them, and I allowed 
the safeman to take his safe, which [ wastold by Axel Van Norman 
that it was his ee 

Q. Iam asking vou the question just now what property you 
turned back to the Van Normansor either of them or the assignee ? 

A. Oh, I didn’t turn back anything; they claimed that as their 
personal property; I let them have 

Q. Well, then, you turned it back to them, didn’t you? 

A. Well, I don’t know: I didn’t touch it: I laid on the mattress 
that was there. 

@. You what? 

A. | laid on the mattress and covered myself with—— 
@. You laid there all night? | { 
A. Certainly. ~ 
Q. You had this property, all of it, in your possession ? 
A. Yes: it was there. 
Q. You gave them permission to take their tools, didn’t you ? 
A. Yes, sir. 
(). You gave the watchmaker permission to take his tools? 
A. Yes, sir. 
Q. And some little personal articles? 
A. Yes. 
Q. That is all you turned back, wasn’t it ? 


A. Yes. 
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248 Mr. O’Brien: You didn’t turn 


®. How long did you remain in poss 
property v4 
A. About 
oe YF 
| i 


five or sIx days; I couldn't 
ou had it and kept it locked ? 
; kept it locked. 


— 


i, nder guard, didn’t you? 

A. Yes, sir. 

®. Will you tell us how many show- 
went in there? 
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back anything. 


ssion of that store and that 


remem ber. 


mases there were when vou 


A. There was three on the counter 
. Do you know how many were returned in your inventory ? 
Two; and if you want me to tell what became of the third 
one, | am willing. to tell you. 
@. How many watches were there when you went in there? 
A. I ean tell you if I see the inventory. I didn’t keep it in my 


mind since then 


Q. Well, you know how many were la 
A. Ol. about hity or sixty. 
(). ow many were there all told ? 


d’'out for the sheriff. 


é 
A. I tell you I can’t tell you unless | see the inventory. 
(). Did you count up the watches? 
A. I counted them and gave them to the person what took down 
the inventory at that time; but you don’t want me to remember it 
since the 3lst of December. 
249 ®. But you have made statements since that time, haven’t 
you, so your recollection is fresh ? 
A. No; my recoHection isn’t fresh 


(). Haven’t you stated that th 
worth of watches on the counter ? 
\. Between $1.300 and $1.400 


heriff took 


out about $1,400 


(). Now, what I want to get at is, what proportion of the watches 
had been laid out there for the sheriff’ 

A. Most all the watches what was in the store except some cheap 
nickel watches. All the good watches were laid out for the sheriff; 
all the gold and siver watches that were there. They looked like 
gold to me, but I was told they were filled 


(). Did you see any solid gold watchs 
A. Yes: I saw one. 

(). Is that all the one you saw? 
A. That is all the one I saw. 
~). Where did you see that? 

A. In the safe. 

©. Did you have hold of that? 
A. I had. 

(). Did you see more than one ? 
A. No, sir; I did not. 

Q. Did you go to the safe? 


I did. 


What did you see there? 


s around there ? 
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A. I saw a safe and trays and papers and books and this gold 
watch and some empty trays (gold trays) and keys lying in the 
drawers. 

@. Did you examine the safe all the way through ? 
250 A. I did as well as I could, except those that were locked. 
[ couldn’t open all the drawers. .-I1 was scolded by the mar- 

shal afterwards that I didn’t take the trays. 

@. You turned over this safe with the drawers still locked to 
somebody else ? 


i 9 Yes: sir. 


©. And you don’t know what amount of diamonds—whether 


there were any diamonds in there or not? 


A. Certainly I couldn’t. 


’ 


@. You.don’t know whether it was filled with gold watches or 
not? 
A. I couldn’t tell whether those locked drawers were filled with 
gold watches or diamonds or anything else. 
Q. Do you remember after you went in there who first of your 
party went into the work-room ? 
A. Ido not. I guess I went in there when Mr. Emanuel Van 
Norman was in there. 
Q. Did you go in there alone? 
A. Well, I couldn’t swear whether | went there alone or some- 
body else went with me. 
(. I mean, did you go in there by yourself? 
A. If I went in there I went in my own person ; of course nobody 
else carried me. , 
®. When you first went into the store did vou go into the back 
room ? 
A. I didn’t pay no attention to that; I didn’t look at the watch 
for that. 
Q. Did you pick up the things in the back room” 
A. I did not. 
(. Who did? 
201 A. I don’t know who did. I don’t know if any one dis- 
turbed itthere. I know that much, that Mr. Ringwald brought 
me a pair of bracelets. 
@. Do you know where he got them from ? 
A. He said he found them in the work-room. 
Q. Did you go into the work-room at anv time? 
A. Oh, yes, | went in there, especially when Van Norman took 
his goods out. 
Q. No; I am talking about the first day. 
A. This was the first day; I know what I am talking about. 
Q. What did you get in there in the back room? ‘Tell the jury 
what you got there. 
A. One pair of bracelets at the back room; I didn’t get it myself. 
©. What else did you get out of the back room ? 
A. Nothing. 
@. Sure? 
A. I am sure of that. 


~ 
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Q. Did you hear anything about a lap-robe—see a lap-robe? 
A. That was in the middle room, that wasn’t in the back room. 
®. I am talking about the working room. 

A. But the sleeping room isn’t the working room. There were 
three rooms—there was the store-room and middle room where the 
bed stood and the work room was back there, and you never asked 
me about the middle room and always asked me about the back 
room? 

() W here did the lap robe hang? 

252 A. Right in the middle room. It laid on the bed, if I re- 

member right. 

). You took that’? 

A. I took that. 

(@. What else did you take there? 

A. Not that | remember I took anything out of the middle room. 

’ Did you get a die lonary there 

A. No. Sir. 

. Did any of the party take a dictionary there while while you 

was there? 

A. Do you mean that dictionary in a leather cover? 

(. Yes, sir. 


} 


) | 
A. No, sir: it wasn’t taken out of the middle room: it stood 
night—— 
A Q. Well, did you take one? 
A. No, sir. I took a dictionary out of the store and gave it back 
e to the party that it belonged to—that claimed it. but that was right 


in the store—right near the regulator on the floor. 
(). Die you take a gun In there? 
A. We had a gun there, but—— 
(). Well, did you get one ? 
A. I didn’t. 
©. You had a gun? 


). 
A. I had a gun. 

(). What did you do with it? 

A. I guess I gave it' to the Van Normans or whoever claimed it. 


[I don’t know who claimed It. 
. Did you get roller skates ? 
250 | had roller skates: | rave them to Botner Bros. on Mr. 
Van Norman’s request. 


‘ @. You say you took part of this inventory ? 
. A. Yes, sir. 
= Q. What part did you take, if any? i 
A. I couldn’t tell you exactly how many things I put down. 


Q. Well, now, isn’t it a fact that you didn’t have anything to do 
with 1t? 

A. It is a fact that I did have something to do with it. 
(). Isn’t it a fact that Mr. Ringwald stood back of the counter 


. 
| taking down these items, and that you was out in the main part of 
| the store traveling around, and that Mr. Moreland was calling off 
! these goods V4 


A. It is not the fact. 
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Q. Did you call off any goods? | 

A. | did, | 

Q. What? | 

A. Oh, rings or something that we counted. I counted them off, | 
just the numbers we had there—watch-chains and such things. | 
You see, there was hundreds of rings and chains and such things. 
They all had to be counted. 

(. And this you swear is an accurate statement” 

A. I swear to what I made there in my own handwriting. 

Q. Will you swear that you made an accurate inventory of every ) 
article of every kind and description of property that there was in , 


that store when you pretended to take possession ? 
A. To my best knowledge and belief, we did. 
204 Q. Now, you have two show-cases and you swear there were 
three ? 

A. Yes, sir. 

Q. Well, what else didn’t. you include here; what else was there 
that you have om itted? 

A. Nothing that I have known of. 

Q. Have you got the trays that you have spoken of here; are they 
on that list? 

A. No, sir; they belonged to the safe ; it was a jewelry safe and they 
beionged there. — | 

Q. Have you got the stove and pipe on here? | 

A. I think the stove is on there; yes. | 

@. Have you got the signs on here? 

A. I didn’t take any sign except one gold-pen sign, and I guess 
that is on there. 

Q. This property was all in good condition ? 

A. As much as | know about jewelry. 

Q. Well, you know some things, don’t you ; it was in good condi- 
tion ? 

A. Well, I think it was. 

Q. You haven’t any doubt about that? 

A. I don’t think I have; no. 

Q. Some of it you brought where? 

A. Well, when; right after the levey, or when? That goods has 
been removed several times. 

@. Been removed? 

A. Yes. 

Q. Been carried around ; you stored some of this ware in Minne- , 
apolis ? 

A. Yes; and some we couldn’t store there I stored in the ware- 

house. 
255 Q. Did you store some with Backner Bros. ? 
A. For a few days; yes. 

Q. Where else did you lave it distributed ? 

A. Nowhere that I know of. 

A. Are you sure that it was all boxed ? 

A. Yes. 

Q. Did you see to the boxing of every article? 
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A. Yes. 

. Is that true ? 

That is true, except what you and your party stole from me; I 
didn’t see that? 

Q. What do you mean by that? 

A. I mean that you and your party went,in there in my absence 
and took some of the goods out of the store. 

Q. Do you mean to say that I entered that store after you left it ? 

as was told so. 

Q. Well, sir, don’t testify to anything you don’t know. 

A. I was told so; and I know this, that you defended the case 
after | found track of it. 

Q. Isn’t it a fact that you went away and left your doors open and 
left this property there, and it was taken by the assignee, and that 
vou instituted proceedings in that court up there, and that the court 
held you wasn't entitled to it? 

A. The court held that you was entitled to the goods I took on the 
search warrant. 

Q. Yes; held that the assignee was entitled to the goods and or- 
dered them turned over to hitn ? 

A. No, sir; the court didn’t hold such a thing. 
206 Q. And isn’t it true that you went into the municipal 
court and swore there that you were the owners of that prop- 
erty ¢ 

A. I swore that the marshal was the owner and I was responsible 
for it 

The Court: Let us not take any time on that; it is not material 
now. 


Q. You stored some at Backner Bros. and some at Pauley’s? 
Only left with Backner Bros. for safe keeping in their safe. 
Pauley’s warehouse and Backner Bros. was the only places. 
Q. Didn’t they lay on the floor in a custom-house for weeks ? 
Two show-cases were laying on the floor for some weeks. 

Q. Now, I will ask you if, as a matter of fact, this property, since 
it came into your hands and the hands of the marshal, hasn’t been 
examined and pulled over by at least a dozen different parties ? 

A. It is not true. 

It is not true? 

It is not true. 
Q. How many parties have examined it? 
Objected to as immaterial 


Q. Now, you say you saw one gold watch—elegant gold watch, 
was it? 

A. Well, I was told it was a good one; it looked very plain. 
257 Q. Did you take it out of the safe? 

A. Either myself or Mr. Moreland; I wouldn’t say posi- 
tively; we both went to the safe together to see what was in the 
safe. 

Q. And you got that fine watch ? 
18—3350 
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A. I say it was either him or me; I don’t know; I haven't got 
it. 

Q. Your memory is good, isn’t it? 

A. Oh, yes. 

(. Which one was it took it? 

A. I told you I wouldn’t swear who it was. 

. Who took the watch out from the safe first ? 

A. Well, I answered that three or four times. I couldn’t swear 


©. Now, as a matter of fact, were there not three watches there, 
and one of them was labeled $275, one $350, and one $165? 

A. Mr. Merrick, [ told you once before that there was no three 
watches in the safe; that there was only one gold watch in the safe 
without the lable, without anything; it was in a little bag. 

Q. Do you remember this state of facts, of Mr. Moreland having 


one valuable watch in his hand and yourself another and yourself 


taking one and saying, I think I will put this in my pocket until sold 
on execution ? 

A. That is not true. If such a remark was made it must have 
been made by you or somebody else. I never made such a remark 
and never heard Mr. Moreland make such a remark. 

258 Q. Neither of you took it and put it in your pocket, saying 
you would hold it until after execution ? 

A. No, sir. 

Q. Never made any such retmark ? 

A. No, sir. 

Q. How long have you been deputy marshal ? 

A. I have been deputy marshal from last year about May. 

f). You were formerly employed by Harwood & Co. ? 

A. Yes, sir. . 

Q. You have no idea yourself of the value of the goods ? 

A. No, sir; I have no idea. 

©. The fixtures were all fine fixtures ? 

A. Yes. sir. 

@. Fine condition ? 

A. Yes, sir. 

(). As good as new ? 

A. Yes, sir. 

(). These were fine show-cases ? 
ai. Yes, sir. 

Q. And the counters were cherry, and elegant ? 

A. I have been told that each of the show-cases was worth about 
a hundred dollars. 

(. And the stove ? 

A. Was a good stove; I don’t know whether it was new; it was 
a good stove, self-feeder. Everything looked neat. and fine there. 
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Major J. B. BrRackert, sworn for the defendants, testified : 


Direct examination by Mr. O’Brien: 


(J. You were one of the deputy marshals for this district last De- 


mar age aay not ? 

A. Yes 

Y You were present on the occasion of this Van Norman seiz- 
ure? 


A. I was. 
(). Were you present at the making of the inventory ? 
A. Yes, sir; a portion of it. 
). How long did you stay there that day ? 
\. I was there, I think, about three hours. 
. Was the inventory completed when you left ? 
\. Yes, sir; the memorandums were taken of everything there. 

(). Were those memorandums complete memorandums of all the 
articles seized by you there? 

A. I think so: yes, sir. 

(). Were those articles afterwards brought down to St. Paul ? 

A. A portion of them. : 

\) With the exception of the heavy goods, the shelving ? 
A. Yes, sir; all the jewelry and small matters were brought 
down; I brought that down myself. 

(). They have been in possession of the marshal ever since? 
Z60U A. Yes, sir. 
(). Now, those goods that you brought down, are they the 
same goods levied upon up there’? 
The same goods. 

Q. And ‘do they inciude every article of jewelry and matters of 

that kind that were levied on up there? 


A, Y es, sir 


Cross-examination by Mr. Merrick : 


+) 


(). What time did you go up there 
A. I left here at 5; I got there about twenty minutes before 6, I 
think. 
Q. But the party had been in the store ahead of you ? 
A. They had; ves. 
(J. You got up there about six ? 
A little before six. 
Q. Who was inventorying when you went in there? 
There were Mr. Moreland, Mr. Ringwald, and Mr. Hopping 
and a gentleman that called himself the deputy sherifi—I don't 
know whether he was or not; I never saw him before—and one or 
two others, I think. 
Q. Mr Ringwald was keeping the account and Mr. Moreland 
Wis—— 
A. Yes; both of them. 
. Moreland was giving the articles and prices, wasn’t he? 
A. Yes, sir; Mr. Moreland was assisting to. 
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i 

i Q. They commenced with this inventory by fixing values, didn’t 
they ? 

) . 261 A. I believe they 

Yi Q. They fixed values all along, didn’t they ? 


A. Well, I think some of them —— 

Q. Have you any doubt about that? 

A. No; I think Mr. Moreland told them. 

2. You don’t see them there now, do you (showing paper) ? 
They commenced by fixing values, and those values were fixed by 
Mr. Moreland, weren't they ? 

A, Well, that I cannot tell, all the time. 

Q. Mr. Hopping didn’t fix any vaiues? 

A. Not that I know of. 
| Q. You didn’t fix any values? 
it A. No, sir. 

} | @. Well, who did fix them ? 
A. Well, I don’t know. 
| Q. So Mr Hopping didn’t take any particular part in this inven- 
tory, did he? 

A. He did, sir. 

Q. In fixing the values? 

A. He took the whole charge of it, Mr. Hopping did. : 
. Did you look around to see what kind of a stock there was, 
then you went in there? 

A. I did. 

(). Did you count up the watches ? 

A. I didn’t count them. 

Q. Did you count up the solid gold rings ? 

A. I did not. 

(). Did you count up the solid gold watches ? 

A. I counted up nothing. 
| @. Did you see how many diamonds there were? 
it i 262 A. I did not. 

i i (). Did Vou see how Inany opera glasses there were ? 

A. I did not. 

Q. Did you see whether there wasany diamonds in the work-room 
or not? 


\ 


a 


@. Did you see what was in the safe ? 
A. No, sir. 
Q. Well, you and Mr. Hopping—you are deputy marshal ? 
A. I am. | 
Q. He took everything and locked the store up, didn’t he? 
A. Yes, sir. 
Q. He staid there all night? 
A. Yes, sir. 
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T. B. Myers, sworn and examined on behalf of the defendants, 
testified : 


Direct examination by Mr. O'BRIEN: 


(). You reside in this city ? 

os do, sir. 

. Have lived here how long ? 

A. Since 1872. 

@. What is your business ? 

A. Watches and jewelry. 

©. Wholesale and retail? 

A. 1s, sir. 

@. Carried on that business for how long ? 

263 A. Since 1872, here; previously, in the East. 


(. Are you a member of the firm of Myers & Finch? 

A. Yes, sir. | 

(). Mr. Mvers,do you remember my calling upon you some time 
after last December to ask you to go up to the marshal’s office and 
inventory the valuation .° the stock of jewelry that had been seized 
at Minneapolis ? : 

A. Yes, sir. 

(). Do you remember about when that was? 

A. Well, I can’t give you the date; I don’t know whether any 
date is shown upon the inventory or not. 

©. Well, it was this Van Norman stock, wasn’t it? 

A. Yes; said to be. 

. Well, did you go and make an inventory and examination of 
those goods ? 

A. I did, sir. 

(Q. Occupying how much time? 
A. Well, I think it was the greater part of two days. 
Q. I will call your attention to that paper and ask you if that is 
an inventory made by yourself of those goods as they were in the 
marshal’s hands ? 

A. That is an inventory made by Mr. Carpenter, our salesman, 
and myself. 

Q. That inventory was made by Mr. Carpenter in your presence? 

A. Well, it was made by Mr. Carpenter and myself. Some of this 
is in my handwriting and some in Mr. Carpenter’s handwriting, and 

we took the inventory together and compared in regard to 
264 the prices, and established prices upon our mutual judg- 
ment. 

Q. Now, then, those goods were over at the custom-house, were 
they ? 

A. They were; yes, sir. 

Q. Is that a true and complete inventory of all the goods vou 
found over there ? 

A. It is a true and complete inventory of all the goods that were 
in that room. 

Q. And the prices that you have fixed there, are they the fair 
prices of those goods as you found them there at that time? 
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A. They are; yes, sir. 

Q. Now, will you state what the aggregate value of that stock was, 
In your judgment ? 

A. Well, the stock in that condition, it is a matter-—— 

Mr. Merrick: Well, I object. It seems to me it is the condition 
it was in on the 3lst, when they took it, in that store. Now, we ob- 
ject to his testifying unless he can say what their condition was 
when in the store. 


‘) 


The Court: When did you say this was ° 

Wirtyess: I think the inventory will show the date; there is no 
date here. I think Mr. O’Brien can probably give the date; he 
knows the time it was taken. 

Mr. O’Brien: It was along in the early part of January. I pro- 
pose to show by this witness the value of those goods. 

The Court: Of course the question is what was the value 

265 at the time it was taken and in the condition it was in, and 

| suppose if the witness testifies to a different time it ought 

to appear that there had been no depreciation in the prices of that 
sort of goods, and that its condition was the same. 

Witness: I think I can give the exact date from our books that 
the inventory was taken. 

The Court: About*when was that? 

A. It was in the early part of January. I won't give dates from 
my memory, but I can give it exactly by referring to our books. 
It was in the early part of January, I think, some time that the in- 
ventory was-taken. 

Counsel for defendant offers to‘:prove by this witness the value of 
that property. 

The Court: I think I will allow him to state 

Exception by plaintiff. 

Q. What was the value of that stock as you found it? 


Objected to as incompetent, irrelevant, and immaterial. 

Exception by plaintiff. 

A. The value of the stock as we found it is the inventory value. 
The value of the stock, in Mr. Carpenter’s and my judgment, (I took 
Mr. Carpenter along with me—he was an expert), and the value of 

the stock is as was given in the inventory. 
266 ©. How much is that ? 

Objected to. 

Q. Can you state the value without refreshing your recollection 
by looking at the footings ? 

A. No, sir; I cannot. 

Cross-examination by Mr. Merrick : 
Q. Did you make these footings yourself? 
mn . » »3 rm . ’ 

A. That I cannot say, sir. The footings were made under my 

supervision. I think the footings 
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(). Did you make those footings yourself here, or ascertain that 
they were correct by going over them, the additions, yourself? 

A. I did not; no, sir; they were made by our book-keeper. 

(). Well, say so then; you did not. Did you carry out the figures 
and. all this here yourself for the different articles ? | 

A. Partially ; not entirely. 

Q. Did you look over those that you did not carry out yourself 
to see that they were correct? 

A. I did not entirely ; ho, sir. 


Redirect examination: 


(). By examining that paper which you say was the inven- 

267 tory made at the time partly by yourself and partly under 
your supervision, looking at the footings, will you then be 

able to refresh your memory and state what judgment and con- 

’ . ‘ , ? . P| ’ * : ‘) 

CiUSION you caine to as to the value of that stock ofl goods * 


A. \ GS, Silk. 


() lease examine it and State if 


). 
Objected to as incompetent and no foundation laid, and that the 

memorandum does not appear to be such that he could use it for 

that purpose, because he didn’t know it was accurate at the time. 


A. I haven’t said the arnounts were carried out by Mr. Carpenter, 
sir. 

Mr. Merrick: I understood you didn’t examine them to see 
whether they were correct. 

A. I made no statement that they were crrried out by Mr. Car- 
penter; [ said the additions were made by our book-keeper, and in 
addition to that I will now say that they were all rechecked after. 

The Court: by whom’? 

\. By the book-keeper and myself. 

Mr. O’Brien: You know them to be correct, don’t you? 

A. No, sir. 

Mr. Merrick: In what way were they rechecked? 

A. They were called and refigured 

Q. By yourself? 

A. Well, does the gentleman know anything about book-keeping, 

may | ask? 
268 The Court: Answer the question, Mr. Myers. 

Witness: | stated that before; that they were done by the 
book-keeper and myself. If the gentleman has no knowledge of 
book-keeping I cannot explain to him. 

Mr. Levi: We are not trying to arrive at a system of book- 
keeping. 

Mr. Merrick: We are trying to arrive at what you did. 

The Court: I wish you would state exactly what was done in 
regard to that. 

Witness: At the time the inventory was taken I gave this to the 
book-keeper to refigure the footings; Mr. Carpenter and I figured it, 
und I gave it to the book-keeper to figure them over again to see if 
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they were correct, and I have every reason to believe, as far as it is 
possible—— 

The Court: No matter about that, but just what you did. 

WitNEss: —that the footings are all correct. 

The Court: I say no matter about what you believe—tell what 
you did. 

Witness: I have so stated, sir, that the—first, Mr. Carpenter and 
I figured these, and they were afterwards figured by the book-keeper 
and verified, and these figures as shown here are the same figures 
as shown then, I think; I will tell you as soon as I have examined 

them to see. 
269 The Court: I understood you to say, in answer to Mr. 
Merrick’s question, that you didn’t do the footing, but the 
book-keeper did. 

A. Well, I didn’t intend to be so understood—that is, as far as our 
own footings were concerned; Mr. Carpenter and I footed these first, 
and then they were afterward footed by the book-keeper. 

The Court: Well, that makes quite a material difference. 

Mr. Levi: Did vou foot up that whole list ? 

A. Did 1? 

Q. Yes, sir; so as to ascertain yourself if the final footing was 
correct. 

A. I did; yes, sir; at least Mr. Carpenter and myself footed these, 
and then they were afterward footed up by the book-keeper. In a 
matter like this, so important, we usually take every method and 
precaution to verify the correctness. 


Mr. Levi: The only thing we want to know is if you yourself 


went over these columns, figure by figure, from the beginning to the 
end and added them up yourself. 

A. | did: yes, sir. 

Q. Individually ? 

A. X@, ar. 

Q. Without reference to anything that Mr. Carpenter or the book- 
keeper had done? 

A. Well, that was done; Mr. Carpenter and I both figured these 
at the time, and then I gave it to the book-keeper and she figured 

see if there were any errors. 
270 Q. ‘Then are we to understand you now that each of you, 
separately and apart from the other, went over all these fig- 
ures ? 

A. Well, so far as Iam concerned I can only say what I did. I 
figured them and Mr. Carpenter figured them. I am not prepared 
to swear that Mr. Carpenter figured every column. I presume he 
did. I took his statement for it. 

Q. I don’t care what Mr. Carpenter did. 

A. That is what you asked me to swear. 

Q. No. 

A. Well, I can swear that I did it. 

Q. You went over that inventory ? 

A. Yes, sir. 

Q. Did you carry out the figures in each line there ? 
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A. These are not my figures in the footings; no,sir; these are the 
book-keeper’s figures. 

. Are the figures in each line? 

A. Well, I don’t understand what you mean, sir. 

(). ‘The values as carried out ? 

A. Part of these are Mr. Carpenter’s and part of them are mine. 

Mr. O’Brien: They represent the value you and he agreed upon 
as being the value of the items? 

A. Yes, sir. 

Mr. Levi: Did you and Carpenter in each instance put down the 
value; did you look over to see that he was making no mistake in 
each case—each item ? 

A. Well, what is it you want me to swear to? 

271 Q. I don’t want vou to swear to anything; I want to know 

who made this. You say Mr. Carpenter wrote down a great 

many of those items; whether or not, when he wrote them down, he 

looked over to see whether he was putting down the figures as you 
and he had agreed upon as the values? 


Objected to as absurd. 
Objection overruled and exception by defendant. 


A. I don’t understand the question. 

The Court: I understood you to say you put down some of those 
figures and Mr. Carpenter put down some of them; is that correct ? 

A. I called the prices on some and Mr. Carpenter wrote them. On 
some of them I wrote the prices myself, 

. Now, those that Mr. Carpenter wrote, do you know if they were 
correct at the time; did you know what they were and if they were 
correct at the time? 

A. Well, I have every reason to believe Mr. Carpenter is an honest 
man. 

The Court: That is not the question we are asking. 

Witness: Well, in a business way, I should say yes, I do. 

Mr. O’Brien: Did you afterwards, you and Mr. Carpenter, go over 
the list together, and were the values put out there, satisfactory to 
you, as being your judgment of the value? 

A. Yes, sir. 
212 The Court: The footing is the footing that you arrived at 
at the time’? 

A. Yes, sir. I say the figures of the footings are the book-keep- 
er’s—that is, the figures made by the book-keeper are corresponding 
to the figures made by us. 

The Court: I think the foundation is sufficient. 

Exception by plaintiff. 

Mr. O’Brien: Go on, now, and state the value. 

A. The amount as shown here }s $3,521.78. 

Q. That was the value? 

A. Yes, sir. 

Q. In your judgment, how much? 
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A. $3,521.78, if these figures are correct here. This is not our 
figures. I presume that is it, though; that is the amount. 

Inventory offered in evidence by defendant’s counsel. 

Objected to as incompetent, irrelevant, and immaterial, and no 
foundation having been laid. 

The Court: I don’t think it is competent. 

Mr. O’BriEN: In connection with the testimony of this witness, | 
offer now the inventory of the valuation of the property made at 
that time, consisting of the valuation of each item and containing 
in all many pages. 

Objected to as no foundation laid, incompetent, irrelevant, and 
immaterial. 

Objection sustained and exception by defendant. 


273 Paper marked Exhibit “J. 


Cross-examination: 
@. Have you given us the result of the footings of the different 
columns? 
Objected LO. 


(). How did you arrive at the result of $3,521.78? 

A. By the additions of the several columns; that is the total foot- 
ings of pages. 

(). And that is the result? 

A. Less six per cent. discount; that is the total footings less six 
per cent. discount. 

Q. Isn’t it a fact that the total footings amount to $3,747.57 ? 

A. It states on the paper. 

(. Well, whatever it is itis correct; that is the total footing of the 
columns, isn’t it? 

A. Yes, sir. 

Q. Well, then, that is the amount of valuation fixed ? 

A. No, sir. 

(. As carried out here, I mean. 

A. Not a valuation; no, sir. We inventoried the stock at what 
would be a fair price, and then took off the six per cent. for a cash 
valuation. 

Q. When you fixed the valuation, for instance, you had one gold 
watch here and carried it out $50 in the column, for instance, or 
one dollar or ten dollars, didn’t you ? 

A. Yes, sir. 

@. And each article or list lots of articles you carried 
274 out here you carried out in that way, and your total footings 
for valuation are $3,747.57 ? | 

A. Yes, sir. 

Q. That included the stock of goods, didn’t it; that didn’t include 
the safe ? 

A. It did not; no, sir. 

(. That didn’t include the fixtures ? 
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A. I think there were no fixtures inventoried. 

(J. Well, this is simply the stock of goods, jewelry ware ? 

A. It was the stock ; yes. 

(). Now, in arriving at this result, could you give us an estimate 
of what was the original cost price of those articles ? 

A. No, sir; I couldn't. 

(). You have no idea? 

A. Well, I couldn’t now; I could at the time, but we took the 
inventory, not of the cost, but of their value at that time. There 
were many goods in that stock that were not worth one-fifth of what 
they originally cost; goods out of style, out of fashion. All their 
value was for old cold to melt up 

(J. But it had no reference to the cost price—this valuation of 
yours liad no reference to the cost price of these articles ? 

A. The inventory was made upon their then present value. 

. You were making this estimate of what they would bring at a ° 


forced sale, wasn't you ? 
275 A. Well, I don’t understand what you mean by forced sale. 
(). At a sherifft’s sale, when they were put on the market 


to be sold 4 

A. Well, it is impossible to make an estimate of that kind, sir; 
the estimate we made was the marketable value of the goods. 

(). You wasn’t estimating them to be sold in the ordinary way of 
trade 

A. We estimated at the value of the goods, what they would be 
worth, what a dealer could use them at. A sheriff’s sale is what a 
man chooses to give. 

(). | understand, but supposing you wanted to go to the market 
and take these goods at what they would bring at a forced sale and 


7 


‘) 


dispose of them at once‘ 
A. We considered that the goods would be worth that value to be 
| 
disposed of then. 


(). At a cash sale right then ? 
A. Yes. 
Q. Yes; that is what I supposed; and had no reference to the 


cost price? 

A. None whatever, except, of course, we considered cost in figuring 
that, and figured the depreciation. 

®. You knew nothing of the condition of these goods as they were 
in the store originally ? 

A. In Minneapolis? 

Q. No, sir; you knew nothing of the condition they were in then ; 
how did you find these goods here; did you find them all in one 
place? 

A. All in one room. 
G (). Boxed or otherwise? 
A. Part of them boxed. They were all the smaller goods 
in parcels and in a box, and of course there were some larger goods 
that were loose around the room, on tables and on the floor. 
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Redirect examination : 

Q. The rule that vou adopted in valuing this stock, was it not 
precisely the same rule that you adopted in taking your own stock 
and valuing your own goods” 

A. Yes, sir. 

Q. There is one business ru 
all circumstances ? 

A. Invariably. 

Q. And the same rule you apply to your own business in taking 
stock of your own goods” 


A. Yes, sir 


GUS. Ss Hoppina, recalled on behalf of defendants test ifie qd : 


le for valuing stocks under any and 


Q. Were you present at the time Mr. Myers made this inventory’? 
A. I was. | 
(). Those coods he inventoried—were those the same goods you 
brought down? 
A. They were. 
Q. And were they all of them, except the fixtures and the mat 
ters that had not been taken ? 
277 A. They were 


Cross-examipation : 


Q. Did you bring these goods down yourself? 

A. I sent them down. 

Q. Did you bring them down yourself? 

A. I did not; but I checked them off when they were here. 

Q. You say you was with Mr Myers? | 

A. I was. 

Q. When was it that he made this inventory ? 

A. It was the early part of January or middle of January: | 
couldn’t tell you exactly the date. 

Q. Was it about the 21st b? 


A. I guess it wasn’t that lat No; 1 was made shortly after the 
goods was down here, and I was down here. Mr. O’Brien insisted 
on making an inventory. ; 


Q. Well, you brought the goods down within a week ? 

A. Yes. 

Q. A portion of them? 

A. All of them; well, all except the shelving; all the small 
goods. 

Q. No small goods up at Minneapolis now, anywhere ? 


A. No, sir. 


Defendant rests. 
Plaintiff -rests. 


his closed the testimony in the case, and after argument 


978 by Mr. O'Brien, on behalf of the defend: int, and Mr. Merrick. 


on behalf of the plaintiff, the court instructed the jury as 


follows: 


—— el — 
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The Court: 

GENTLEMEN OF THE JuRY: This trial has taken considerable time, 
and there have been a great many questions discussed during the 
progress of it, but the questions have nearly all been settled, and 
there is but one left for vour consideration in the case. 

The plaintiff in this case is an assignee for the benefit of the cred- 


itors of Van Norman Bros., and as such assignee, under the laws of 


this State, he is entitled to the property of his assignors. At the 


time of the assignment the Van Normans were owners of a stock of 


goods and certain property in Minneapolis. The defendant took 
this property and has refused to deliver it to the assignee. The 
assignee Is therefore entitled to recover the value of the property so 
taken. 

Much has been said in this case, and something by counsel in 
summing it up, about the fraud of the Van Normans in making the 
assignment and about the character of the assignee and what would 


become of the funds, but that has nothing to do with the validity of 


the assignment. ‘The assignee represents the creditors of the Van 
Normans and not the Van Normans themselves, so that the ques- 
tion of the good faith of the Van Normans in making the assign- 
ment is not here for our consideration at this time. In this case the 
plaintiff is entitled to a verdict upon the testimony that has been 
given, and the only question for you to dete mine isthe value of the 
property taken by the defendant. 
279 Now, upon this question, the plaintiff claims that the prop- 
erty was of the value of $10,000. The defendart denies this, 
and all res the value at $3,500. 

[In determining this question perbaps the first point for you to 
consider is, what was the stock of the Van Norman Bros.; what was 
its quantity and condition at the time it was taken by the defend- 
ants, the question being what was its value at that time in the con- 
dition and place where it was. It is conceded that the defendant 


took the stock in the store at the time that he went there by himself 


or his agents, So that | Say the question really is, What was the 
stock at that timeand what was its value? 

The testimony upon the part of the plaintiff tends to show that a 
day or two before the property was taken the stock in the store, in 
round numbers, was worth $10,000; and the witness for the defend- 
ant, Moreland, also gives it as his judgment that on the 29th of De- 
cember there was that amount of stock in the store. The testimony 
om seems to concur as to that point. The plaintiff's witnesses—one, 

r pe .* ~ more—testify that the stock remained substantially the 
same appearance at least, when eo lefendant went into posses- 
sion. 1 he defendant’s witnesses, on the other hand—one or more 
of them—testify that the stock was not in the same condition, but 
that goods had apparently disappeared between the 29th and the 31st. 
The witness Mvers testifies that the stock he examined in the —— 
house in this city in the possession of the defendant was worth $3,521.7 
at that time; that he made his examination some ten days or a 
weeks after the time of taking, as | understand it. These 
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280 figures perhaps some member of the jury had better take, so 
that t they may be advised as LO what they actually were whi 1) 
thev retire to the jury-roolw. He says that the stock he examined 


<> ~ 


was worth, in the condition it then was, $3,521.78. Now,the value 
of his testimony depends largely upon whether they were the sam: 
ae od s and all of the Ssatne that were taken . bee: iuse, a s | have sald, 
the valuation is to be fixed as of the time of the t: iking, and wit 

reference to the condition the property was in at that time and the 


quantity of goods taken at that time. The value given by the wit- 
hess Myers includes only the LOCK 1n trade, as unde rstand it. t 
appears that the di fendant er the ixtures in the st rt also, which 
the witness Lilligren testifMes were worth $1,118.84. As I under 


stand it. the stove was also taken, and one or more of the witnesses 
testifies that was worth fifty or sixty dollars, and a robe also taken 
which one of the witnesses testifies was worth S25. The defendant 
is liable for only what he got, and he is liable for the fair and rea 
sonable value of what he did get al the time that he took it and in 
the condition 1 in whieh it then was. “Tf the safe ln que stion (which 
has been sieed to in the testimony) was the property of the Van 
Normans at the time of making this assignment to the plaintiffand 
defendant took possession of it, then, notwithstanding that the Van 
Normans had Hot paid the purchase price of such safe. if became 
the property of the plaintiff, and the defendant is liable in this 
action for its value and its contents, although it may — that 

he delivered such safe to the pers 11s who sold it LO the Van 
28] Normans, if he did so without the consent of the plaintiff; 

and there is ho evidence in this Cust LO show that the 
plaintiff ever consented to such delivery.” 

As I have said, gentlemen, your verdict must be for the plaintiff 
and for the value of the property of the Van Normans of which 
possession Was taken by the at fendan 

It could not be for more than $10,000: it could not be for less 
than $3,521.87, and the value of the fixtures, stove, and robe in 
1ddition. 

Plaintiff also is entitled to interest at the rate of seven per cent 
upon the sum you shall find him entitled to, the general sum you 
tind him entitled to recover, from the time of the commencement 
of this action, February 27, 1884. The form of your verdict would 
be that you find for the plaintiff and assess his damages at the sum 
you find him entitled to recover, naming it. : 

Mr. ¢ YBRIEN: | desire to except to that portion of the charge which 
directs a verdict for the plaintiff, and which states that the assign- 
ment is a valid one and that its validity has been established, and 
desire to except to that portion of the charge which permits the re- 
covery of any of the property not absolutely taken and converted 
by the defendant. The testimony upon the part of the defendant, 


—e 


if I recollect right, was that they did not take the safe; that that 
was taken by another person; and also to the fact that certain of 
this property, the regulator clock and certain other articles of prop- 
erty that were taken back by this plaintiff—the testimony 


a 
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252 The Court: Of course (if there is any question about that) 
the plaintiff is not entitled to recover for the property which 
was taken by himself, including the r culator clock and carpets and 
some other articles which—you will remember what the testimony 
was 1D that regard. The plaintiff is i entitled to recover for the 
alue of those articles, of courss 
Mr. Merrick: Those were not estimated by Mr. Lilligren. 
The Court: No, sir. | 
Mr. O'Brien: The safe was estimated in those values. I except . 
to all that part of the charge which intends to permit the jury Lo 
lind a verdict for any property other than that which they believe 
to be seized and taken I>) the defendant on that question the bur- 
den of proof is on the plaintiff to show the taking by the defendant : 
of course, as to what we admit [ make no question. 
The Court: | understand all the wituesses to testify or the wit- 
hesses upon the part of the defendant to t stify that they took all the 
goods that were in the store, with the exception of some specific 


Mr. O’Brien: Including the safe; they didn’t take the safe; 

v sav thev didn’t take the safe: thev sav this inventory which is 
, : ' ] " — nel ‘ ; . 

li evidence 18 a full and complete mvel Ors of al] they took . that 


eyi rvthing they took 1s contalne a in the Inventory, and that th part 
of the goods taken In the inventory were taken back. 
283 The Court: Yes, sir. You may retire, gentlemen. 


The above and foregoing, together with the exhibits hereto an- 
| . } ' 


nexed, contalns all the Li stimonyv and evidence offered or recelved 


By consent of counsel the jury were permitted to bring in a sealed 
verdict 
A stay of proceedings for forty d ivVs Cc nsented LO by Mr. Merrick, 
’ : . 7 Ps . 
and, if necessary, to be extended by him 


And thereafter, on the 14th dav of November, 1884, the jury duly 
returned into court a verdict in favor of said plaintiff and against 


f+) 


Said 7 fendant for the Suiln of SS. toZ.5U 


S4 Exuipit “A.” 


, 


Complain 

STATE OF Minnesota, County of Hennepin: 

District Court. Fourth Judicial District. 
Joun H. Purpy, Doing Business under the Firm Name of J. H. 
Purdy & Co., Plaintiff, 
vs. 
Axer B. Van NORMAN and GusTAVE VAN NorMAN, Partners under 
Firm Name of Van Norman «& Brother, Defendants. 


Now comes the above-named plaintiff, and, for cause of action 
against the above-named defendants, alleges and- shows to the 
court— 


es Se gg arent, 


sheet 
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That plaintiff was, on the 17th day of September, 1883, ever since 
has been, and still is doing business under the firm name of J. H. 
Purdy & Co.; that defendants were, on the 17th day of September, 
1885, ever since have been, and still gre partners under the 

285 firm name of Van Norman & Brother: that between the 17th 


day of Septem ber, 1883, and the 26th day of October, 1883, 


plaintiff, at the special instance and request of defendants, sold and 
delivered to defendants coods, Wares, and merchandise of the rea- 
sonable value of $537.43. 

That defendants at the times of the delivering of said goods and 


wares and merchandise agreed and promised to and with plaintiff 


to .pay for the same the sum of $037.43 

That there is now due atid owing from defendants to plaintiff the 
sum of $557.45, no part or portion of which has ever been paid save 
and except the sum of $12. 


That there is now due and owing and wholly unpaid from de-. 


fendants to plaintiff for said goods, wares, and merchandise the 
sum of $025 


4 
W hereof p| 
4 


3 
aintiff demands judgment against defendants for the 
} 


sum of $525 


’ 


MERRICK & MERRICK, 
Plaintifi 8 4 ittorneys. 


STATE OF MINNESOTA. 
County of Hennepin, } 


> Sy * 
noe . 


A. N. Merrick, being duly sworn, on oath says that he is one of 


the plaintiff’s attorneys in the above-entitled action; that the fore- 
going complaint is true to the best of his knowledge, information, 
and belief, and that the reason why this verification is not 
286 made by said plaintiff is that said plaintiff is absent from the 
county of Hennepin, Minnesota, where resides affiant, one of 
his paid attorneys. 
A. N. MERRICK. 


Subscribed and sworn to before me this 3lst day of December, 
1885. 
[SEAL. | | L. A. MERRICK, 
Notary Public, al nnepn County. Minnesota. 


(Endorsed on back:) State of Minnesota, county of Hennepin. 
District court. John H. Purdy, doing business as J. H. Purdy & 
Co., vs. Axel B. Van Norman and Gustave Van Norman, partners as 
Van Norman Brothers. Complaint filed Dec. 31, 1883. E. J. Dav- 
enport, clerk. Merrick & Merrick, pl’ff’s att’ys. 
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287 =STATE OF MINNESOTA, County of Hennepin: 
District Court, Fourth Judicial District. 


JouNn H. Purpy, Doing Business under Name of J. H. Purdy & Co., 


, 
Plaintiff. 


Axe. B. VAN NorRMAN and Gustav VAN Norman. Partners under 
Kirm Name of Van Norman & Brother, Defendants. 


Affidavit for Alta hment. 


STATE OF MINNESOTA, 
(ounty ot Hi nnepin, } 


io * 
ee 


A. N. Merrick came personally before me and, being duly sworn, 
deposes that he is the agent and attorney of John H. Purdy, doing 
business under the name of J. H. Purdy and Company, the plaintiff 
in the above-entitled action, which is brought for the recovery of 
money, and that asummons has been duly issued therein; that a 
cause of action exists against the defendant and in favor of said 

plaintiff therein, and the amount of said plaintiff’s claim 
288 therein is five hundred and twenty-five and +3; dollars, 

and the ground thereof is as follows—that is to sav: That be- 
tween the 17th dav of Septem bi r, A. D. 1883, and the 26th of Octo- 
ber, A. D. 1883, plaintiff sold and delivered, at the special instance 
and request of defendants, goods, wares, and merchandise of the 
reasonable value and of the agreed price of $537.45, no part or 
portion of which has been paid save the sum of $12.00, and that 
there is now due and owing and wholly unpaid from said defend- 
ants to plaintiff the sum of $525.45. 

And that the said Axel B. Van Norman and Gustave Van Nor- 
man, partners under the firm name of Van Norman and Brother, 
are about — assign, secrete, and dispose of their property with 
intent to delay and defraud thetr creditors. 


And said affiant further deposes and says that said plaintiff is in 


danger of losing his said claim by reason of the facts aforesaid, 
unl ssa W rit of attachment issue, and prays that such writ of at- 
tachment may be allowed and issued against the property of said 
defendant therein, according to the statute in such cases made and 
provided ; that no previous application has been made therein for 
such order ; and further saith not 


A. N. MERRICK. 


Subscribed and sworn to before me on this 3lst day of December, 


A. D. 1885. 
L. A. MERRICK, 


Notary Public, Hennepin County, Minnesota. 


289 (Endorsed :) District court, county of Hennepin. John 
H. Purdy, doing business as J. H. Purdy & Co., against Axel 
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B. Van Norman and Gustave Van Norman, partners, etc. Affidavit 
for attachment to the clerk of said court. On filing the within afh- 
davit and a bond approved by me in the within-entitled cause let a 
writ of attachment issue as within prayed. Dated Dec. 31, 18853. 
M. B. Koon, judge of said court. Filed Dee. 31, A. D. 1883.  E. J. 
Davenport, clerk of said court. Merrick & Merrick, pl’ff’s att’y. 


9O() Rond jor Attachment 
STATE OF MINNEsoTA, County of Hennepin: 
District Court. Fourth Judicial Distriet 


JoHN H. Purpy, Doing Business as J. H. Purdy & Company, 


. : 
Plaintiff. 


Axe. B. Van Norman and Gustav Van Norman, Partners, and 
Doing Business under the Firm Name of Van Norman & 
Brothers. 


Know all men by these presents that John H. Purdy, doing busi- 
ness under the name of J. H. Purdy & Company, by his agent and 
attorney, A. N. Merrick, as principal, and b. B. Marshal and Louis 
P. Cravier, as sureties, are held and firmly bound unto Axel B. Van 
Norman and Gustav Van Norman, partners as Van Norman &«& 
Brothers, defendants above named, in the sum of two hundred and 
fifty dollars, to be paid to the said Axel B. Van Norman and Gustay 
Van Norman, partners as Van.Norman & Brothers; for the pay- 
ment whereof, well and truly to be made, we jointly and severally 
bind ourselves, our heirs, executors, and administrators, firmly bv 
these presents. 

Sealed with our seals and dated this 51st day of December, A. D. 


| 


The condition of this obligation is such that whereas the 

291 above-named plaintiff duly applied for a writ of attachment 

against the property of said defendants in this action, acecord- 

ing to the statute in such case made and provided: Now, therefore, 

if the said defendants recover judgment, if the plaintiff shall pay all 

costs that may be awarded to said defendants — they may sustain by 

reason of the attachment, not exceeding the penalty of this bond, 
then this obligation shall be void; otherwise of force. 

. JOHN H. PURDY, 

By his agent, A. N. MERRICK. SEAL. | 

B. Bb. MARSHAL. SEAL. 

LOUIS P. CRAVIER. |[sgat. 


Signed, sealed, and delivered in presence of— 
C. C. BENNETT. 
L. A. MERRICK. 


~~ 
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STATE OF MINNESOTA, 
County of [ennepin, | 


— 


Be it known that on this 3lst day of December, A. D. 1883, before 


| me personally — A. N. Merrick,as agent for John H. Purdy, and B. B. 
| Marshall, Louis P. Cravier, to me well known to be the same per- 
. sons who executed the foregoing bond, and they each severally ac- 

N. 


knowledged the same to be their Own ire e act and deed, and A. 
Merrick acknowledged that he executed the same as the free act and 


deed of John Purdy. 


[ NOTARIAL SEAL. ] L. A. MERRICK, 
Notary Public, Hennepin Co., Minn. 
292 STATE OF MINNESOTA, 
County of Hennepin, } “ 
5. B. Marshall and Louis P. Cravier came before me personally, 
nd, being by me first duly sworn, doth say, each for himself, that he 
is the surety above named; that he is a resident and freeholder of 
and in this State of Minnesota, and worth the amount of five hun- 
dred dollars specified in the foregoing bond above his debts and 
liabilities and exclusive of his property which is exempt from exe- 
CULION 
5b. B. MARSHALL. 
LOUIS P. CRAVIER. 
Subscribed and sworn to before me on this 3lst day of December, 
A. D. 1883. 
[ NOTARIAL SEAL. | L. A. MERRICK, 
| Notary Public, Hennepin Co., Minn. 
Endorsed :) District court, county of Hennepin. John H. Purdy 
against Axel B. Van Norman. Bond for attachment. I hereby ap- 
prove the within bond and the sureties therein. Dated De- 
290 cember 31. A. D. 1888. M. B. Koon, district judge. Merrick 
& Merrick, plaintiff’s attorneys. Filed December 31 ,1883. 
i. J. Davenport, clerk. 
STATE OF MINNESOTA, om 
County of Hennepin, 
| hereby certify and return that under and by virtue of the writ 
es of attachment hereto attached I have this 3lst dav of December, 


A. D. 1883, levied upon and attached all right, title, and interest of 
Axel B. Van Norman and Gustave Van Norman, partners as Van 
Norman «& Brother, defendants named therein, in and to the follow- 
ing-described personal property, to wit: 


lifteen (15) gold watches complete. 
Nine (9) gold-filled watches com plete 
Six (6) gold watches complete. 


a 


: 
) 
) 
' 


156 HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &€. 


Fourteen (14) silver watches complete. 
Thirteen (13) nickel watches complete. 
Dated this 3lst day of December, 1885. 
JAMES STODDART, 
Sheriff of Hennepin County, 
By JOHN PERERSON, Deputy. 


994 Writ of Attachment. 


STATE OF MINNESOTA, County of Hi nnepin ; 
District Court, Fourth Judicial District. 


Joun H. Purpy. Doing Business Under the Firm Name of J. H- 
Purdy & Co., Plaintiff. 
a 
AXEL B. Van NorRMAN and Gustav VAN NORMAN, Partners as Van 
Norman & Brothers, Defendants. 
STATE OF MINNESOTA, 


County of Hennepin, j . 

The State of Minnesota to the sheriff of the county of Hennepin: 
Whereas in the above-entitled action an application has been 
made to the proper officer for a writ of attachment against the prop- 
erty of Axel B. Van Norman and Gustave Van Norman, partners 
as Van Norman & Brother, defendants therein, setting forth by 
affidavit that a cause of action exists against such defendants and 
specifying the amount of the claim and the ground thereof, and 
that the defendants are about to assign, secrete, and dispose of their 
property with intent to delay and defraud their creditors, and the 
bond required by law has been duly executed and filed and said 
writ allowed and directed to issue by said officer: Therefore you 
are hereby commanded and required to attach and safely keep all 
the property of said Axel b. Van Norman and Gustave Van 
Norman, partners as Van Norman «& Brother, within your 
295 county not exempt from execution, or so much thereof as 
may be sufficient to satisfy the said plaintiff’s demand, which 
amounts to the sum of five hundred and twenty-five and 43. dollars, 


as appears by the complaint in said action, together with costs and 


" 
vu 


expenses, and that you proceed herein in the manner required of 


you by law. 

Witness the Honorable Austin H. Young, judge of the district 
court aforesaid, at Minneapolis, Minn., this 3lst day of December, 
in the year 1885. 

[SEAL. | Kk. J. DAVENPORT, Clerk. 


(Endorsed.) 


STATE OF MINNESOTA, 
. e > aS. 
County of Hennepin, | 


J hereby certify and return that, after making the levy within 


a 
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described under the within writ of attachment, the defendants within 
named, Axel B. Van Norman and Gustave Van Norman, duly as- 
signed all of their property for the benefit of their creditors to one 
Charles Bennett, and the said Bennett having duly demanded the 
possession of all ef said property levied by virtue of the within writ 
as assignee I delivered the same to him. 
Dated December 31, 1883. 
JAMES STODDART, 
Sheriff Hennepin Co., Minn. 


(Further endorsed.) 


296 Srate or MINNESOTA, as 
County of Hennepin, } | 


{ hereby certify and return that at the city of Minneapolis, in said 
county and State, on the Ist day of January, A. D. 1884, I served 
the within writ and levy upon the within-named Van Norman 
Brothers personally by handing to and serving within Axel B. Van 
Norman, one of said defendants, a certified copy thereof. 

Dated January Ist, 1884. 

JAMES STODDART, 
She rift He nnepin County, Minn., 
By JOHN PETERSON, Deputy. 
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| Endorsed :] District court, county of Hennepin. J. H. Purdy & 
Co. vs. Van Norman & Bro. (Writ of attachment.) Issued Dee. 
3lst, 1883. E. J. Davenport, clerk. Returned January 17, 1884. 
kK. J. Davenport, clerk, by H. J. Altnoor, deputy. Merrick & Mer- 


rick, plaintiff's attorney. 
297 Clerk’s Certificate. 
STATE Ol] MINNESOTA, County of Hennepin : 
District Court, Fourth Judicial District. 


J. H. Purpy, Doing Business as J. H. Purdy & Co., 
is. 
Axert B. Van NorMAN and GusTAVE VAN NorMAN., Partners under 
Firm Name Van Norman Brother. 


[, E. J. Davenport, clerk of the above-named court, do hereby cer- 
tify that I have compared the paper writings to which this certifi- 
eate is attached with the original complaint, affidavit, bond, and 
order for attachment and writ of attachment and return thereon in 
the above-entitled action, as the sane appear of record and on file 
in the said clerk’s office at the court-house, in said Hennepin county, 
Minnesota, and find the same to be a true and correct copy thereof. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Minneapolis, this 8th day of 
November, A. D. 1884. | 

[ SEAL. | KE. J. DAVENPORT, Clerk, | 
By C. N. DICKEY, Deputy. | 


298 & 299 Schedule of Property in Insolvency. 
STATE OF Minnesota, County of Hennepin: 

District Court. ? 
In the Matter of Axet B. VAN NorMAN and Gustav VAN NoRMAN, 


Partners as Van Norman and Brother, Insolvent. | 


Incum- oo ; 
, Estimated 


Description of property. brances, if Statement of particulars taton 
any. 
, | 
All of the stock of roods, con- wii -daiiniad That said stock and all of it $9 O00 | 
sisting of jewelry, goid and was taken forcibly from the | 
silver watches, clocks, and ossession of the assignee on | 
plated ware, furniture, and the 3lst day of December 
fixtures, situate, on the 31st 1883, by H. R. Denny, Uni- 
day of December, 1883, in ted States marshal for the 
the store at number 419 Ni- district of Minnesota, and 
collet avenue, city of Min- for this reason affiant is un- 
neapolis, of the total value able to give a more particu- : 
of about nine thousand dol- lar description of said prop- 
lars. erty. 
Dated January 9th, 1884. 
AXAEL B. VAN NORMAN. 
300 Sratre oF MINNEsoTA, | | 
. . ° a 
County of Hennepin, } 
Axel B. Van Norman, one of the within-named insolvents, being 
first duly sworn, says that the within schedule is a true and correct 
statement of the property and effects of the said Axel B. Van Nor- 
man and Gustav Van Norman, partners under the firm name of 
Van Norman & Bro., on the 9th day of January, 1884. 
AXEL B. VAN NORMAN. 
Subscribed and sworn to before me this 9th day of January, 
: : L 
1884. ) 
[ SEAL. | J. J. HIRSCH, 
Notary Public, Hennepin Co., Minn. 
301 [Endorsed :] District court, county of Hennepin. In the 
matter of Axel B. Van Norman and Gustay Van Norman, 
partners as Van Norman and Brother, insolvent. Schedule of 
property. Filed Jan. 9, 1884. E. J. Davenport. C. B. Terrill, 
deputy. 
f 
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80)? Exurisit “ B.” 


Know all men by these presents that whereas Axel B. Van Nor- 
man and Gustave Van Norman, partners as Van Norman & Brother, 
of Minneapolis, countv of Hennepin, Minnesota, are indebted to 
divers persons in considerable sums of money, and by reason of 
losses and misfortunes are at present unable to discharge their just 
debts and liabilities as they mature; and whereas heretofore and 
within ten days prior to the making of these presents, to wit, on the 
dist day of December, 1883, in an action pending in the district 
court in and for the county of Hennepin, State of Minnesota, 
wherein Jobn H. Purdy, doing business as J. H. Purdy & Co., is 
plaintiff, and Axel B. Van Norman & Gustave Van Norman are 
defendants, there was on said day duly issued a writ of attachment 
against the property of said defendants, which said writ was duly 
levied upon the property of said defendants by the sheriff of said 
Hennepin county ; and whereas the property of said defendants is 
now in the possession of said sheriff by virtue of said writ: 

Now, therefore, this indenture, made this 3lst day of December, 
A. D. 1883, between said Axel Bb. Van Norman and Gustave Van 
Norman, partners, etc., parties of the first part, and Charles C. Ben- 
nett, of Minneapolis, party of the second part, witnesseth: That the 
parties of the first part,in consideration of the premises and the 
sum of one dollar to them in hand paid by the party of the second 

part, the receipt whereof is hereby acknowledged, have 
303 granted, bargained, sold, conveyed, assigned, transferred, and 

set over, and by these presents do grant, bargain, sell, convey, 
assign, trausfer,and set over, unto the said Charles C. Bennett, party 
of the second part, his heirs and assigns, all the lands, tenements, 
hereditaments, and appurtenances, goods, chattels, choses in action, 
claims, demands, property, and effects of every description belonging 
to the parties of the first part, wherever the same may be situated, 
and more particularly a certain stock of jewelry, silver, gold, and 
jewels of every name and description contained in the store No. 419 
Nicollet Ave., city of Minneapolis, county of Hennepin, Minnesota ; 
also the fixtures in the same, except such property as is by law 
exempt from levy and sale on execution : 

To have and to hold the same and every part thereof to said 
party of the second part, his heirs and assigns, in trust, nevertheless, 
for the uses and purposes following : 

|. To take possession of the said property and to sell and dispose 
of the same with all reasonable diligence, and to convert the same 
into money; and also to collect all such debts and demands hereby 
assigned as may be collectible; and with and out of the proceeds of 
such sales and collections— 

2. To pay and discharge all the just and reasonable expenses, 
costs, and charges of executing this assignment and of carrying 
into effect the trust hereby created, including the reasonable com- 
pensation of the party of the second part for his services in execut- 
ing the said trust. 
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3. To pay and discharge in full, if the residue of said pro- 
3804 ceeds be sufficient for that purpose, all the debts and liabili- | 
ties now due or to become due from said party of the first | 
part to all their creditors who shall file releases of their debts and 
claims against the said party of the first part, as by law provided, 
together with all interest due and to become due thereon; and if 
the residue of said proceeds shall not be suttcient to pay said debts 
and liabilities and interest in full, then to apply the same, so far as 
they will extend, to the payment of the said debts and liabilities and 
interest proportionably to their respective amounts, and in accord- | 
e 


ance with the statute in such case made and provided; and if, after 
payment of all the costs, charges, and expenses attending the execu- 
tion of said trust and the payment and discharge in full of all the 
said lawful debts owing by the said part- of the first part, there shall | 
be any surplus of the said proceeds remaining in the hands of the 

party of the second part, then— , 

4. ‘To repay such surplus to the party of the first part, their ex- 
ecutors, administrators, or assigns. 

And for the more effectual execution of the trusts hereby created | 
the party of the first part do hereby make, constitute, and appoint | 
the parties of the second. parties true-and lawful attorney irrevoca- 
ble, with full power and authority to do and perform all acts, deeds, 
matters, and things which may be necessary to the full execution of 
said trust, and for the purposes of said trust to ask, demand, re- 
cover, and receive, of and from all and every person and persons, all 
the property, debts, and demands belonging and owing to the par- 

ties of the first part, and to give acquittances for the same ; 
305 and tosue, prosecute, defend, and implead for the same; and 

to execute, acknowledge, and deliver all deeds and instru- 
ments of conveyance necessary or proper for the better execution of 
said trust. 

In witness whereof said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

VAN NORMAN & BRO. SEAL. | 
AXEL B. VAN NORMAN. amg 
GUSTAV VAN NORMAN. 
Signed, sealed, and delivered in presence of— 
N. S. LLJENY REN. 
L. A. MERRICK. 


STATE OF MINNESOTA, 
. . , > 8s: 
County o} Hi nnepin, |} 


I, Louis A. Merrick, a notary public within and for said county, 
do hereby certify that on this thirty-first day of December, A. D. 
1883, personally appeared before me Axel B. Van Norman and Gus- 
tav Van Norman, to me well known to be the same persons described 
in and who executed the foregoing instrument, and who acknowl- 
edged that they executed the same freely and voluntarily for the 
uses and purposes therein expressed. 

[SEAL. | LOUIS A. MERRICK, 
. Notary Public, Hennepin Co., Minn. 
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306 I, Charles C. Bennett, do hereby accept the trust created by 
the above instrument and agree faithfully to perform the 
same. 
Dated December —. 
CHARLES C. BENNETT. 
In presence of— 
L. A. MERRICK. 
A. N. MERRICK. 


STATE OF MINNESOTA, 
County of Hennepin, we 

[, Louis A. Merrick, within and for said county, do hereby certify 
that on this 3lst day of December, A. D. 1883, personally appeared 
before me Charles C. Bennett. to me well known to be the same 
person described in and who executed the foregoing instrument, 
and who acknowledged that he executed the same freely and vol- 
untarily for the uses and purposes therein expressed. 

L. A. MERRICK, 
Notary Public, Hennepin Co., Minn. 


(Endorsed:) A true copy. Axel B. Van Norman and Gustav 
Van Norman, partners as Van Norman & Bro., to Charles C. Ben- 
het. 

307 STATE OF MINNESOTA, ae 
County of Le nnepin, j r 
Orrick CLERK OF DistrRIcT CouRT. 

[ hereby certify that the within instrument was filed in this office 

On thre ist day of Decem ber, ISS5, at 7 o'clock p. In. 
kK. J. DAVENPORT, 
Clerk of the District Court. 


A thdar if 


STaTE:‘Or Minnesota, County of Hennepin 


} 


District Court. Fourth Judicial District. 


Axe. B. Van NoRMAN and 
‘irm Name of Van Nor- 


_— 


In the Matter of the Assignment of 
GusTAVE VAN NorMAN, Partners under | 
man & Bro.. Insolvent. ; 


HENNEPIN CouNTY, 88: 

Axel B. Van Norman, first being sworn, on oath deposes and says 
that he isa member of the firm of Van Norman & Brother, com- 
posed of this affiant and Gustave Van Norman; that said firm have 
made an assignment of all its property not exempt from execution, 
and all for the benefit of all the creditors of said firm, and that the 
property so assigned and transferred to Charles C. Bennett does not 
exceed in velue and amount the sum of nine thousand dollars, and 
that the property so assigned consists of a stock of jewelry and the 
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fixtures situate in the store at number 419 Nicollet avenue, in the 


city of Minneapolis, county of Hennepin, and State of Minnesota. 
AXEL B. VAN NORMAN. 


308 Subscribed and sworn to before mie this oist day of Decem- 
ber, A. D. 1883. ; 
[saz] L. A. MERRICK, 
Notary Public. He nneprn Co., Minn. 
(Endorsed :) State of Minnesota, county of Hennepin, ss: District 


court. In ma matter of the assignment of Axel B. Van Norman 
and Gustave Van Norman, partners as Van Norman Brothers, to 


Chas. C. Bennett. A ffid: io se Axel Bb. Van Norman as to value of 
property assigned. Filed January 2,1884. FE. J. Davenport, clerk, 


by C. B. Tirrell, deputy. ser rrick & Merrick, attorneys for assignee. 


Know all men by these presents that we, Charles C. Bennett, as 
principal, and Louis P. Crevier, Alfred Soderstrom, Gust. Lundell, 
O. Heglund, John A. Turnquist, Peter M. Mark, and A. J. Rosander, 
sureties, are held and firmly bound unto the State of Minnesota in 
the sum of eighteen thousand dollars, lawful money of the United 

States of America, to be paid to the State of Minnesota ; for 
009 which payment, well and truly to be made, we bind our- 

selves, our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated the 3lst day of December, one 
thousand eight hundred and eighty-three. 

The condition of the above obligation is such that whereas Axel 
B. Van Norman and Gustave Van Norman, partners under firm 
name of Van Norman & Brother, of Minneapolis, in the county of 
Hennepin, State of Minnesota, have, by instrument in writing dated 
the 3lst day of December, 1883, assigned all their property not 
exempt by law crema levy and sale on execution to said Charles C. 
Bennett for the benefit of all the creditors of said Axel B. Van Nor- 
man and Gustave Van Norman, without preferences, who shall file 
releases of their debts and claims against such debtors as forwarded 
by said deed of assignment: 

Now, therefore, if said Charles C. Bennett shall faithfully and 


justly perform all the duties of his trust as such assignee and shall 


perform and abide by all such order as the court may give herein, 
then the above obligation to be void; otherwise to remain in full 
force and virtue. 


CHARLES C. BENNETT. [sgt] 
LOUIS P. CREVIER. SEAL. 
ALFRED SODERSTROM. fsxat.] 
GUST. LUNDELL. SEAL. 
O. HUGLUND. SEAL. | 
JOHN A. TURNQUIST. SEAL. 
PETER M. MARK. [SEAL.. 
A. J. ROSANDER. [ SEAL. | 


Sealed and delivered in presence of— 
A. N. MERRICK. 
L. A. MERRICK, 
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o10 STATE OF MINNESOTA, P : 
County of Hennepin, {| ~ 


P. Crevier, Alfred Soderstrom, Gust. Lundell, Charles C. Bennett, 
louis Noglund, John A. Turnquist, Peter M. Mark, A. J. Rosander 
came personally before me on this 3lst day of December, A. D. 1883, 
to me well known to be the same persons who executed the forego- 
ing bond, and each acknowledged the same to be his own free act 
and deed. 

| SEAL. | L. A. MERRICK, 
Notary Publire. Hennepin C0... Minn. 


STATE OF MINNESOTA, ean 
County of al nnepin, 3 


The below-named persons, being first duly sworn, doth say, each 
for himse If, that he Is the Same person as the surety above named 
and is a resident and freeholder of and in the State of Minnesota 
and worth the sum of — dollars therein stated dollars above his debts 
and liabilities and exclusive of his property exempt from execution. 

LOUIS P. CREVIER. 
ALFRED SODERSTROM. 
GUST. LUNDELL. 

O. HOGLUND. 

JOHN A. TURNQUIST 
PETER M. MARK. 

A. J. ROSANDER. 


Subscribed and sworn to before me on this — day of ——, A. J). 


31] STATE OF MINNESOTA, i‘ 
(County of Hennepin, ’ 3 


Louis P. Crevier, being sworn, says that he is the surety above 
named and is a resident and freeholder of and in the State of Min- 
nesota and worth the Sum of two thousand dollars above his debts 
and liabilities and exclusive of his property exempt from execution. 

Alfred Soderstrom, being sworn, says that he is the surety above 
named: that he is a resident and freeholder of and in the State of 
Minnesota: that he is worth the sum of two thousand dollars above 
his debts and liabilities and exclusive of his property exempt from 
execution. 

Gust. Lundell, being sworn, says that he is a resident of and free- 
holder of and in the State of Minnesota and worth the sum of 
$5,000 exclusive of his property exempt from execution and above 
his debts and liabilities. 

O. Hoglund, being sworn, says that he is the surety above named; 
that he is a resident and freeholder of and in the State of Minnesota 
and worth the sum of $2,000 above his debts and liabilities and ex- 
clusive of his property exempt from execution. 

John Turnquist, being sworn, says that he is the surety above 
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named; that he is a resident of and freeholder in the State of Min- 
nesota and worth the sum of $2,000 above his debts and liabilities 
and exclusive of his property exempt from execution. 

Peter M. Mark, being sworn, says that he is the surety above 

named: that he is a resident of and freeholder in the State 
312 of Minnesota and worth the sum of $2,500 above his debts 

and liabilities and exclusive of his property exempt from 
execution. 

A. J. Rosander, being sworn, says that he is the surety above; 
that he is a resident of and freeholder in the State of Minnesota 
and worth the sum of $2,500 above his debts and liabilities and ex- 
clusive of his property exempt from execution. 

Subscribed and sworn to before me this 3lst day of December, 


[SEAL.]_ . L. A. MERRICK, 
Notary Public, al nnepin C0.., Minn. 
(A true copy.) 


(Endorsed :) District court, county of Hennepin. In the matter 
of the assignment of Axel B. Van Norman and Gustave Van Nor- 
man, partners as Van Norman & brother. 


313 Bond of Assignee. 


I hereby approve the within bond and the sureties therein named. 
Dated December 31, 1883. 
A. H. YOUNG, 
Judge of the District Court. 


Filed January 2, 1884. 
E. J. DAVENPORT, Clerk, 
By C. B. TIRRELL, 
Deputy Clerk. 
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dl4 Schedule of Property in Insolvency. 
STATE OF MINNESOTA, County of Hennepin : 
District Court. 


[n the Matter of Axer B. Van NorMAN and Gustav Van NorMAN, 
Partners as Van Norman and Brother. Insolvent. 


Incum- Bet ted 
; Estimates 
L) ption of property brances, if Statement of particulars. 
vaiue, 
Hl 

All of the stock of woods, con- ...--. -. .. That said stock and all of it $9,000 
¢ of jewelry, gold and was taken forcibly from the 
* watches, clocks, and zion of the assignee on 


ist dav of December 


plated ware, furniture, and 
1883, by H. R. Denny, Uni- 


" | ‘> 
fixtures, situate, on the 3lst 


nv of December, 1885, in ted States marshal for the 
he store at number419 Ni- district of Minnesota, and 
collet avenue, city of Min- for this reason affiant Is un- 
neapolis, of the total valu 1 vive a more particu- 
f about nine thousand dol- lar description of said prop- 
1. »? 


Date d January Oth, I8S84., 


LAEL B. VAN NORMAN. 


315 STATE OF MINNESOTA, | 
County of Hennepin, 4 


Axel B. Van Norman, one of the within-named insolvents, being 
first duly sworn, says that the within schedule is a true and correct 
statement of the property and effects of the said Axel B. Van Nor- 
man and Gustav Van Norman, partners under the firm name of 
Van Norman & Bro., on the 9th day of January, 1884. 


AXEL B. VAN NORMAN. 


Subscribed and sworn to before me this 9th day of January, 


18584. 


[ SEAL. | J. J. HIRSCH, 
: Notary Public, Hennepin Co., Minn. 


316 [Endorsed :] District court, county of Hennepin. In the 

matter of Axel B. Van Norman and Gustav Van Norman, 
partners as Van Norman and Brother, insolvent. Schedule ot 
property. Filed Jan. 9, 1884. E. J. Davenport. C. B. Terrill, 
deputy. 
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019 STATE OF MINNESOTA, 
County of He nnepin, } 


Axel b. Van Norman, being first duly sworn, says that the within 
schedule is a true and correct statement of the debts and liabilities 
of the said Axel B. Van Norman and Gustav Van Norman, part- 
ners as Van Norman & Brother, insolvents within named, and that 
ne is one of said insolyents debts owing by said Van Norman and 
Brother on the 3lst day of December, 1884. 


AXEL B. VAN NORMAN. 


Subscribed and sworn to before me this 9th day of January, 1884. 
| NOTARIAL SEAL. | I. J. HURSCH, 
Notary Public. He nnepur Co., Minn. 


320 | Endorsed :| A true copy. District court, county of Hen- 
nepin. In the matterof Axel B. Van Norman and Gustav 
Van Norman, partners as Van Norman and Brother, insolvent. 


Schedule of debts. Filed Jan. 9, 1884. E. J. Davenport, clerk. C. 
B. Terrill, deputy. , 


2] Clerk’s Certificate. 
STATE OF MINNESOTA, County of Hennepin: 
District Court, Fourth Judicial District. 


In the Matter of the Assignment of Axe, B. Van NorMAnN and 
Gustav VAN NORMAN, Partners as Van Norman Brothers. 


|, LE. J. Davenport, clerk of the above-named court, do hereby cer- 
tify that | have compared the paper-writings to which this certificate 
is attached with the original deed of assignment, affidavit as to value 
of property, bond of assignee, schedule of property, and schedule of 
debts in the above-entitled cause as the same appear of record and 
on file in the said clerk’s office, at the court-house, in said Hennepin 
county, Minnesota, and find the same to be a true and correct 
copy thereof. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Minneapolis, this 8th day of 
November, A. D. 1884. 

[ SEAL. | OF 
By C. 


J. DAVENPORT, Clerk, 
N. DICKEY, Deputy. 


322 ExHiBit “©.” 
‘To H. R. Denny, Esq., United States marshal, district of Minnesota. 
Sin: The undersigned hereby demands that you surrender to him 
forthwith the stock of goods and the fixtures, lately the property of 
Van Norman and Brothers, situate in the store number 419 Nicollet 
avenue, in the city of Minneapolis, on the 3lst day of December, 
1883, the undersigned being the duly appointed and qualified 
assignee of said Van Norman and Brothers, and being entitled to 
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the possession of said stock, fixtures, and store 419 Nicollet avenue, 
the undersigned being in peaceful possession of said stock, fixtures, 
and store under and by virtue of said assignment on said 31st day 
of December, 1583, from which he was by yourself and deputies re- 
moved without authority of law, but vi et armis, on the 31st day of 
December, A. D. 1883; that unless said stock, fixtures, and store 
are forthwith surrendered to the undersigned he will hold you re- 
sponsible for the value of said stock, fixtures,and store and all dam- 
ages occasioned by such unlawful taking and detention. 
Dated January 2nd, 1884. 
CHARLES C. BENNETT, 
Assignee of Axel B. Van Norman and Gustave Van 
' Norman, Pariners as Van Norman & Broth 


323 MERRICK & MERRICK, 
Altorneys for Assignee, Minneapolis, Minn 
(Endorsed:) Demand on H. R. Denny. Due service of a copy 
within demand admitted this 2nd day of January, A. D. 1584 


324 Exuipit “ DP.” 
Copy of Inventory of the Van Norman Bros.’ Stock. 


Cash, $6.75. 
] robe. 
6 diamond rings. 
O00 gold rings. 
=  « 
128 chains and lockets. 
9 plated chains. 
ES " 
60 filled and solid rings. 
22 plated necklaces. 
40 gold pens. 
9 roll-plate slide guards. 
31 toothpicks. 
4 gold pencils. 
8 roll necklaces. 
6 plated ladies’ roll rests. 
43 “ bracelets. 
7 crosses, filled. 
3 gold thimbles. 
1 locket. 
3 gold crosses. 
14 pair cuff buttons. 
18 pair plated “ 
8 studs. 
85 emblem pins. 
325 29 lace pins. 
42 pins. 
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gold pens. 


roll-plated sets. 


) sets. 


doz. silver watch chains. 
white metal. 
fire gilt chains. 
nickel watches. 
J2 movements. 
Columbia. 
broadway. 
Swiss. 
Broadway. 
elroy. 
Dexter. 


} opera classes. 


— 
a 


ladies’ pins. 
children’s rings. 
opera glass. 
eld glass. 
regulator. 
silver thimbles. 
sets of ear-rings. 
diamond. 
78 cards wire pins. 
70 pair cuff buttons. 
| box collar buttons & pins 
l'rench marble clock. 


‘ 


Swiss 

bronze figures. 
water pitcher. 
Case, 

perfumery stand. 


toilet set. 


' } 
lewel case. 


cake basket. 
reflecting window case. 
upright cases. 
boxes to °° 
counter show-cases. 
counters. 

toilet sets. 

water pitchers. 
butter dishes. 
holders. 

sugar dish. 

ehild sets in coral. 


SPL, 4 pieces. 


49 clocks. 
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} dozen table-spoons. 
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cake and fruit dishes. 
syrup cups. 
o castors. 
3 services. 
6 goblets. 
cream and sugar in stand. 
pickle castors. 
ind. sugars. 
butter dishes. 
small figure. 
castors. 
fruit dishes. 
stove. 
alarm clocks. 
steel chains. 
dozen forks. 
tea 
“ butter knives. 
sugar shells. 
“ plated knives. 
salt and peppers. 
wag glasses. 
card cases. 
boquet holders. 
perfumery stands. . ~ 
jewel cases. 
ind. salt, pepper, and napkin ring. 
toothpick holders 
nut-cracker. 
17 napkin rings. 
1 journal. 
1 ledger and all books and book accounts. 
gold-bow spectacles : 
“  eye-glass. 
specs. 
eye-glasses. 
jeweler’s slate. 
eagle-case gold watch, complete. 
eagle-case gold watch, complete, ladies’ 
ase without movement. 
14-kr. gold watch, complete. a 
ladies’ gold case. 
gold watch, complete. 
ladies’ gold watch, compiete, 14 kr. 
eagle-case ladies’ gold watch. 
re a , ¢ % complete. 
ladies’ gold watches, 14 kr. 
gold case, 14 kr. 
eagle-case ladies’ gold watch. 
. ” ‘ 7 ' complete. 


HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &¢. 171 


. eel 


gent’s gold watch (10 kr.). 
TT sé és (14 ss) 


as 


nickel watch. 
silver watches. 
eagle-case gold watch, complete. 
eagle-case gold watch. 
Boss Dunbar filled case, complete. 
lO kr. gent’s gold watch. 
eagle case. 
| Boss filled watch, complete. 
l gent’s gold eagle case. 
12 silver cases. 
11 nickel watches. 
| silver watch, complete. 


I case. 
12 silver watches, complete. 
3 watchmaker signs. 
l awning. 
sets gas fixtures. 
‘ shelves. 
| carpet. 


. * * 
— ~~ 


EXHIBIT “ EB.” 
J. H. Purdy & Co., 125 and 127 State street. 


Tools and materials for watchmakers 
Jewelers and kindred trades. 
Spectacles, chains, boxes, etc. 


C'Hicaco, Dec. 29, 1883. 
Merrick & Merrick. 
Gents: After our talk deem it proper that we enclose statement, 
on which you will act as per circumstances. 


Respectfully, J. H. PURDY & CO. 


230) MexXHisir “ F.” 
J. H. Purdy & Co., 125 and 127 State street. 
Tools and materials for watchmakers. 
Jewelers and kindred trades. 
Spectacles, chains, boxes, ete. 


Cuicaao, Dec. 29, 1883. 
Merrick & Merrick. 
Gents: In addition to letter of this morning, desire to state that, 
if it becomes necessary know, my name is John H. Purdy; and I 
am the only member of the firm of J. H. Purdy & Co. 


Yours, J. H. PURDY. 


Se ' 
wo. 
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351 Exuipit “ G.” 


Statement 
Cuicaao, Dec. 28, 1883. 
Van Norman Bros. in account with J. H. Purdy & Co., 125 State 
street, room 6. 


L883. To acct rendered— 


Sept. 17. To merchandise... ------ wit cowcteien ae 
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302 Exuipit “ H.” 
orm No. 8 


‘The Wi stern Union Te leora yt) (Company. 
gray pan) 


Number Ch. 14. sent by Jo. Ree’d by Cy, Check. 
17 paid. 


Received at 1 p. m., Dec. 30, 1883 
Dated Chicago, [lls.. 30. 


To Merrick and Merrick, 408 Nicollet Ave.. Minneapolis : 
Discovered another five hundred liability. By all means arrange 
Sunday; execute Monday, astalked. Much talk here. 
J. H. PURDY. 
333 EXHIBIT “ Z.” 
United States Circuit Court for the District of Minnesota. 


Peter Lapp and Lemvuer W. FLerRsHEeM, Copartners Doing Busi- 
ness under the Firm Name and Style of Lapp & Flershem, Plain- 
tiffs, 

against 

AxeL B. Van NorMaAn and Gustave Van Norman, Copartners 
Doing Business under the Firm Name and Style of A. B. Van 
Norman «& Bro., Defendants. 


The plaintiffs above named, for a cause of action against the de- 
fendants above named, respectfully show to this court and allege— 
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That during all the time hereinafter mentioned these plaintiffs 
were and now are copartners doing business at the city of Chicago, 
State of Illinois, under the firm name and style of Lapp & Fler- 
shem, and during all such times were and now are citizens and res- 
idents of the State of Illinois, and that said defendants were and 

now are citizens and resid nts of the State of Minnesota and 
334 have during all such times been and now are engaged in 

business as jewelers at the city of Minneapolis, in said State 
of Minnesota, under the firm name and style of A. B. Van Norman 
& Bro.; that heretofore, and between the 8th day of September, 
1883, and the 18th day of December, 1853, these plaint iffs, ut the 
Sp clal instance and request of sald det udants, sold and delivered 
to said defendants certain goods, wares, and merchandise to the 
amdunt of and of the reasonable value of four thousand and 
twenty-five and seventy-one hundredths dollars ($4,025.70), which 
said sum said defendants then and there promised and agreed to 
pay therefor, and which said goods, wares, and merchandise were 
reasonably worth the sum of $4,020.70 


That no part of said sum has ever been paid, save the sum of 


$250 paid these plaintiffs by said defendants on the 8th day of Sep- 
tember, 1883, and there 1s now justly due and owing from said de- 
fendants to these plaintiffs, in the premises, the sum of three thou- 
sand seven hundred and seventy-five and seventy-hundredths dol- 
lars ($3,775.70); and, further complaining, these plaintiffs allege 
that during all of the time hereinbefore mentioned and all of 
the times hereinafter mentioned, to wit, at the times of the purchase 
of the said goods, between said September 8th and said December 
lSth, 18585, and at the times of the pure hase of the said goods and 
at divers times theretofore, both before and after the said Sth day 


| 


| 
of September, 1583, the defendants, with a view to make said pur-. 


chases, falsely, fraudulently, and with intent to cheat and defraud 
these plaintiffs out of said goods and Out of the value thereof, 

‘epresented LO these plaintiffs that they, said defendants, 
3d. were solvent; that their assets largely exceeded their lia- 

bilities; that they intended to continue in their aforesaid 
business beyond the time hereinafter mentioned, and that they in- 
tended to dispose of their goo !s in the ordinary course of trade as 
merchants, and that they intended to.pay for the same when due: 
that they intended to make said goods part of a large stock of goods 
and merchandise then held and owned and to be held and owned 
by them in their said trade, and to dispose of said goods and the 
rest of said stock in the ordinary course of their trade as said 
merchants; that each and every such representation was false and 
fraudulent to the knowledge of said defendants when made, and 
were made by them with intent to cheat and defraud these plaintiffs 
out of said goods and out of the value and price thereof; that these 
plaintiffs, relying upon each and all of such allegations, and induced 
thereby, did on the said 8th day of September, 1883, and thereafter 
from time to time, up to and including the 18th of December, 
L555, sel] and deliver to the defendants vouds to the value of and 
at the agreed price hereinbefore stated, and upon a credit of four 


i 
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months from the said 8th day of September aforesaid and the re- 
spective times of the several sales made by the plaintiffs to defend- 
ants as aforesaid, up to and including the 18th day of December, 
1883, and which said goods these plaintiffs would not have so sold 
to said defendants upon said credit or upon any credit had they 
known or suspected the falsity of any of such representations or the 
aforesaid fraudulent design of said defendants. 
O06 That after the transaction aforesaid and the receipt by said 
defendants of said goods to the amount hereinbefore stated 
the said defendants, in pursuance of said scheme of fraud, and with 
the intent to cheat these plaintiffs out of said goods and the value 
thereof, fraudulently and secretly disposed of a large quantity of 
said goods or concealed the same, and withdrew them from their 
said store and stock and concealed them in some place or dis- 
posed of them in some manner unknown to these plaintiffs. 

That they then stated to these plaintiffs that their said assets did 
not exceed their liabilities, but that, on the contrary, their liabilities 
largely exceeded their assets, and that they could not and would not 
pay for the said goods, and that unless these plaintiffs would accept 
fifty cents on the dollar for their said goods, so sold as aforesaid, 
that said defendants would assign and dispose of the same and all 
of the same, and leave these plaintiffs wholly remediless in the 
premises. 

And these plaintiffs aver the fact to be that the said defendants, 
by said false representations and statements, obtained from these 
plaintiffs all and singular the goods aforesaid of the value aforesaid 
and upon the credit aforesaid, with the design and intent then had 
and entertained by said defendants and each of them to thereby 
obtain the possession of the said goods, and during said term of credit 
secretly and fraudulently conceal, carry, or dispose of the same, and 
not to pay the said plaintiffs anything therefor, or, at least, but a 
small.portion of their value, and thereby cheat and defraud these 

plaintiffs out of said goods and the value thereof. Where- 
337 fore plaintiffs demand jadgment against said defendants and 

each of them for the sum of three thousand seven hundred 
and seventy-five dollars and seventy cents ($3,775.70), with interest 
thereon from the 18th day of December, 1883, and for the costs and 
disbursements of this action. 

O'BRIEN & WILSON, 
Plaintiffs’ Attorneys, St. Paul, Minn. 


Filed this 3lst day of December, 1883. 
OSCAR B. HILLIS, Clerk. 


STATE OF MINNESOTA, | .. . 
. > SS 
County of Ramsey, | 


C. D. O’Brien came before me personally, and, being duly sworn, 
doth say that he is one of the plaintiffs’ attorneys in the above-enti- 
tled action; that the foregoing pleading is true to the best of his 
knowledge, information, and belief, and that the reason why this 
affidavit of verification is not made by said plaintiffs or one of them 


+ ——_ 
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is that they are absent from the county of Ramsey, Minnesota, 
wherein resides this affiant and all their attorneys; and further 
sayeth not. 


C. D. O'BRIEN. 


Subseribed and sworn to befor me this olst day of December, 

L883. 

DANIEL B. VERMILYE, 
Notary Public, Minn. 


>*> 


Yoo Answer 


['nited States Cireuit Court. District of Minnesota. 


> 


Perer Lapp and Lemuert W. FLersHem, Copartners Doing Busi- 
ness under the Firm Name and Style of Lapp & Flershem, 
Piaintiffs, 

Axen. B. Van NorMAn and Gustave Van Norman, Copartners 
Doing business under the Firm Name and Style of A. B. Van 
Norman and Brother, Defendants. 


Now come the above-named defendants, and, for answer to the 
above-named plaintiffs’ complaint, deny each and every allegation, 
matter, and thing stated and the whole thereof in said complaint 
contained save and except as hereinafter changed, modified, or 
qualified, or specifically and In so many words admitted to be true; 
admit the purchase of certain goods, wares, and merchandise of 


plaintiffs between the 8th day of Septem ber, 1885, and the 18th day 
of December, 1883, and amounting in the aggregate to $4,025.70, 
and that no part of said $4,025.70 has been paid save and except 
the sum of $250.00, and that at the time of the commencement of 
this action there was a balance owing but not yet due said plaintiffs 
from these defendants of $3,775.70. 
339 And defendants, further answering said plaintiffs’ com- 
plaint, aver the truth to be that on or about the 8th day of 
September, A. D. 1883, defendants purchased goods, wares, and 
merchandise of plaintiffs direct, amounting in the aggregate to some 
$800.00, upon four months’ credit; that subsequently these defend- 
ants purchased other goods, wares, and merchandise, at Minneapolis, 
from one Moreland, agent of said plaintiffs, and amounting to some 
——, which was to be paid for in four months’ time; and these 
defendants aver that all of said goods, wares, and merchandise so 
purchased by them of said plaintiffs were purchased in good faith 
und with the intent to pay for the same as agreed. 

And defendants positively and specifically deny that at the time 
of the time of the purchase of said goods, between the 8th day of 
September, 1883, and the 18th day of December, 1883, or at other 
times before or after the said 8th day of September, 1883, having, 
with a view to make said purchases of said goods falsely and fraudu- 
lently, and with intent to cheat and defraud these plaintiffs out of 
said goods and the reasonable value of the same, made any false or 
fraudulent representations with reference to their assets or held out 
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or made any false or fraudulent representations to said plaintiffs to 
induce the sale of said goods to said defendants; and defendants 
aver that plaintiffs and their said agent well knew and understood 
the financial condition of defendants ; that said agent was frequently 
in defendants’ store, saw defendants’ stock of goods and the furni- 


ture and fixtures in said store, and was capable of judging of 


340 the value of the same; that at the time of the last purchase 
of goods of plaintiffs defendants told the agent of said plain- 
tiffs that they did not like to take so many goods; that they were 
afraid they could not pay for the same in four months, and that 
said agent then told defendants that plaintiffs would extend the time 
for payment in the event of their not being able to pay for the same 
in four months, and said agent urged said goods upon defendants. 
And defendants deny having at any time or place secreted or 
concealed any of their property with intent to cheat and defraud 
plaintiffs or any of their creditors; deny having at any time or 
place sold or disposed of any of their goods, except in the usual and 
ordinary course of business or trade; deny having threatened to 
make an assignment with intent to cheat and defraud plaintiffs or 
any of their creditors, and aver the truth to be that when an action 
was brought against defendants by W. b. Clapp & Co., and when it 
seemed impossible for defendants to meet and satisfy the demands 
against them as they became due, defendants were advised that it 
was best for them to compromise with all of their creditors upon a 
fair and just basis; that in accordance with such advice, and upon 
the suggestion of their home creditors, defendants did attempt to 
compromise with all of their creditors, and with no intent or pur- 
pose, but to protect the rights and interests of all of their creditors 
and prevent any illegal and unjust preferences; and defendants 
deny specifically each and every allegation of fraud or fraudulent 
intent or fraudulent representation and statement alleged and 
341 claimed to have beer made by defendants to said plaintiffs, 
contained in said plaintiffs’ complaint and not hereinbefore 
specifically contradicted or denied ; and these defendants deny that 
any part or portion of the $3,775.70 mentioned and claimed in said 
plaintiffs’ complaint was due and payable at the time of the com- 
mencement of this action. Wherefore defendants pray that said 
action be hence dismissed, and that said plaintiffs take nothing by 
the same, and that defendants have judgment against said plaintiffs 
for their proper costs and expenses incurred in said action. 
MERRICK & MERRICK, 
Defendants’ Attorneys. 


STATE OF MINNESOTA, | 
hanupes - 88: 
Hennepin County, | 


Axel B. Van Norman, first being duly sworn, on his oath sayeth 


he is a member of the firm of Van Norman & Brother and one of 


the defendants in the above-entitled action, and he knows the con- 
tents of the foregoing answer; that the same is true of his own 
knowledge, except as to those matters therein stated on information 
and belief, and as to those matters he believes it to be true, and that 


a 
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this verification is made for and on behalf cf said firm and of said 
defendants and each of them. 


AXEL B. VAN NORMAN. 


Subscribed and sworn to before me this 19th day of January, 
1884. 
| NOTARIAL SEAL. | J. J. NIRSCH, 
Notary Public, Hennepin County, Minn. 


Filed January 19th, 1884. 


34? United States Cireuit Court for the District of Minnesota. 


PeTreR Lapp and Lemvuer W. F LERSHE M, Copartners Doing Busi- 
ness under the Firm Name and Style of Lapp & Flershem, Plain- 
tiffs, 

against 

AxeL B.: Van Norman and Gustave VAN NoRMAN, Copartners 
Doing Business under the Firm Name and Style of A. B. Van 
Norman & Bro., Defendants. 


Whereas Peter Lapp and Lemuel W. Flershem, copartners as 
Lapp & Flershem, the above-named plaintiffs, have commenced an 
action, by summons, for the recovery of money against A. B. Van 
Norman and Gustave Van Norman, copartners as Axel B. Van Nor- 
man & Bro., said defendants, and have made application fora writ of 
attachment against the property of said defendants, A. B. Van Nor- 
man and Gustave Van Norman, in pursuance of the statute in such 
case made and prov ided : 

Now, therefore, we, Wm. Hamm and R. A. Smith, do undertake, 
promise, and agree to and with said defendants that the said plain- 
tiffs shall and will pay all costs that may be awarded to said defend- 

ants and all damages thev pany sustain by reason of the said 
O43 attachment, not exceeding the sum of eight thousand ($8,000) 

dolla: s, in case the said defendants, Axel B. Van Norman and 
Gustave Vi a Norman, recover tadeuneut in said action. 

Dated t} is 51st day of December, 1853. 

WM. HAMM. SEAL. | 
ROBERT A. SMITH. here 
Signe , sealed, and delivered in presence of— 
‘ Dp. O'BRIEN. 
A. RINGWALD. 


STATE OF MINNESOTA, | 
County of Ramsey, " 
Be it known that on this 3lst day of December, A. D. 1883, before 

me personally appeared Wm. Hamm and R. A. Smith, to me known 

to be the same persons described in and who executed the foregoing 
undertaking, and each for himself acknowledged the same to be his 
own free act and deed. 

[NOTARIAL SEAL. | 


s Ss M4 


>. D. O'BRIEN, 
Notary Public, Ramsey Co., Minn. 
—JdV 
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STATE OF MINNESOTA, | 
County of Ramse y, ( sla 
Wm. Hamm and R. A. Smith, the persons named in and who 
executed the foregoing undertaking, being first duly sworn, doth, 
each for himself, depose and say that he is a resident and 
O44 freeholder of the State of Minnesota and worth the amount of 
sixteen thousand dollars above his debts and liabilities, and 
exclusive of his property exempt from execution. 
WM. HAMM. 
ROBERT A. SMITH. 
Subscribed and sworn to before me this 3lst day of December, A. 
D. 1883. 
| NOTARIAL SEAL. | C. D. O'BRIEN, 
Ni tary Public. Rams y _-.. Minn. 


I hereby approve the within undertaking and the sureties 

therein. 
Dated December 3l1st, A. D. 1883 
R. R. NELSON, Judge. 


Filed December 3lst. 1883. 


OSCAR B. HILLIS, Clerk. 


345 United States Circuit Court, District of Minnesota. 


«) 


Peter Lappe and Lemuer W. FLersHeM, Copartners Doing Busi- 
ness under the Firm Name and Style of Lapp & Flershem, 
Plaintiffs, 

against 

Axe. B. VAN NorMAN and Gustave VAN NorMAN, Copartners Doing 
Business under the Firm Name and Style of A. B. Van Norman 
& Bro., Defendants. 


STATE OF MINNESOTA, | 
County of Ramsey, {| — 


Joseph C. Moreland came personally before me, and, being duly 
sworn, deposes and says that he is the agent of the plaintiffs in the 
above-entitled action, which is brought for the recovery of money, 
and that a summons has been duly issued therein; that a cause of 
action exists against the defendants and in favor of the plaintiffs 
therein, and the amount of said plaintiffs’ claim therein is three 
thousand seven hundred seventy-five ;4°; dollars, and the ground 
thereof is as follows—that is to say, for goods, wares, and merchan- 
dise sold and delivered by the plaintiffs to the defendants, at their 
special instance and request, at the agreed price of three thousand 

seven hundred seventy-five and 7°, dollars, and which said 
346 goods,wares,and merchandise wasthen and there of the value 
of three thousand seven hundred seventy-five and j%, dol- 
lars, no part of which has ever been paid; and, further, that said 
indebtedness was fraudulently contracted by said defendants, and 
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that said defendants have assigned, secreted, and disposed of part of 
their property with intent to delay and defraud their creditors, and 
particularly these plaintiffs, and that said defendants are about to 
assign, secrete, and dispose of the balance of their property with in- 
tent to delay and defraud their creditors, and particularly these 
plaintiffs; and said affiant further deposes and says that said 
plaintiffs are in danger of lusing their said claim by reason of the 
facts aforesaid, unless a writof attachment issue, and prays that such 
writ of attachment may be allowed and issued against the property 
of said defendants therein, according to the statute in such cases 
made and provided; that no previous application has been made 
therein for such order. 
And further sayeth not. 


JOSEPH C. MORELAND. 


Subseribed and sworn to before me on this 3lst day of December, 
A. D. 18883. 
| NOTARIAL SEAL. | DANIEL B. VERMILYE, 
Notary Publie. Ramsey County, Minnesota. 


To the clerk of said court: 
On filing the within afhdavit and a bond approved by 
O47 me inthe within-entitled cause let a writ of attachment issue 
as Within prayed. 
Dated December 3l1st, 1883. 
KR. R. NELSON, 
Judge of said Court. 
Filed December 3lst, A. D. 1883 


OSCAR Bb. HILLIS, Clerk. 


Know all men by these presents that whereas Axel B. Van Nor- 
man and Gustave Van Norman, partners as Van Norman & Brother, 
of Minneapolis, countv of Hennepin, Minnesota, are indebted to 
divers persons in considerable sums of money, and by reason of 
losses and misfortunes are at present unable to discharge their just 
debts and liabilities as they mature; and whereas heretofore and 
within ten days prior to the making of these presents, to wit, on the 
olst aay of December, 1885, In an action pending in the district 
court in and for the county of Hennepin, State of Minnesota, 
wherein Jobn H. Purdy, doing business as J. H. Purdy & Co., is 
plaintiff, and Axel B. Van Norman & Gustave Van Norman are 
defendants, there was on said day duly issued a writ of attachment 
against the property of said defendants, which said writ was duly 
levied upon the property of said defendants by the sheriff of said 
Hennepin county ; and whereas the property of said defendants is 
now in the possession of said sheriff by virtue of said writ: 

Now, therefore, this indenture, made this 3lst day of De- 

3848S  cember, A. D. 1883, between said Axel B. Van Norman and 
Gustave Van Norman, partners, etc., parties of the first part, 

and Charles C. Bennett, of Minneapolis, party of the second part, 
witnesseth: That the parties of the first part, in consideration of the 
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premises and the sum of one dollar to them In hand paid by the 
party of the second part, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold, conveyed, assigned, transferred, 
and set over, and by these presents do grant, bargain, sell, convey, 
assign, transfer,and set over, unto the said Charles C. Bennett, party 
of the second part, his heirs and assigns, all the lands, tenements, 
hereditaments, and appurtenances, goods, chattels, choses In action, 
claims, demands, property, and effects of every description belonging 
to the parties of the first part, wherever the same may be situated, 
and more particularly a certain stock of jewelry, silver, gold, and 
jewels of any name and description contained in the store No. 419 
Nicollet avenue, city of Minneapolis, county of Hennepin, Minnesota ; 
also the fixtures in the same, except such property as is by law 
exempt from levy and sale on execution : 

To have and to hold the same and every part thereof to said 
party of the second part, his heirs and assigns, in trust, nevertheless, 
for the uses and purposes following ; 

1. To take possession of the said property and to sell and dispose 
of the same with all reasonable diligence, and to convert the same 
into money; and also to collect all such debts and demands hereby 
assigned as may be collectible; and with and out of thé proceeds of 

| such sales and colleetions— 
049 2. To pay and discharge all the just and reasonable ex- 
penses, costs, and charges of executing this assignment and 
of carrying into effect the trust hereby created, including the rea- 
sonable compensation of the party of the second part for his services 
in executing the said trust. 

od. Lo pay and discharge in full, if the residue of said Dro- 
ceeds be sufficient for that purpose, all the debts and _ liabili- 
ties now due or to become due from said party of the first 
part to all their creditors who shall file releases of their debts and 
claims against the said party of the first part, as by law provided, 
together with all interest due and to become due thereon; and if 
ithe residue of said proceeds shall not be sutticient to pay said debts 
and liabilities and interest in full, then to apply the same, so far as 
they will extend, to the payment of the said debts and liabilities and 
interest proportionably to their respective amounts, and in accord- 
ance with the statute in such case made and provided; and if, after 
payment of all the costs, charges, and expenses attending the execu- 
tion of said trust and the payment and discharge in full of all the 
said lawful debts owing by the said parties of the first part, there shall 
be any surplus of the proceeds remaining in the hands of the 
party of the second part, then— 

4. ‘To repay such surplus to the parties of the first part, their ex- 
ecutors, administrators, or assigns. 

And for the more effectual execution of the trusts hereby created 
the parties of the first part do hereby make, constitute, and appoint 
the party of the second part their true and lawful attorney irrevoca- 

ble, with full power and authority to do and perform all acts, 
vo0 deeds, matters, and things which may be necessary to the 
full execution of said trust, and for the purposes of said 
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trust toask, demand, recover, and receive, of and from all and every 
person and persons, all the property, debts, and demands belonging 
and owing to the parties of the first part, and to give acquittances 
for the same: and to sue, prosecute, deft nd, and im plead for the Same ; 
and to execute, acknowledge, and deliver all deeds and instru- 
ments of conveyance necessary or proper for the better execution of 
sald trust. 
In witness whereof said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
VAN NORMAN & BRO. SEAL. | 
AXEL B. VAN NORMAN. — 
GUSTAV VAN NORMAN. 


Signed, sealed, and delivered in pr sence of— 
N. P. LILYENGREN. 
L. A. MERRICK. 


STATE OF MINNESOTA, 
( ounty of Lhe nnepin, j =i 


[, Louis A. Merrick, a notary public within and for said county, 
do hereby certify that on this thirty-first day of December, A. D. 
1883, personally appeared before me Axel B. Van Norman and Gus- 
tav Van Norman, to me well known to be the same persons described 
in and who executed the foregoing instrument, and who 
oo | acknowledged that they executed the same freely and volun- 
tarily for the uses and purposes therein expressed. 
| SEAL. | LOUIS A. MERRICK, 
Notary Public. Hi nnepin Co., Minn. 


[, Charles C. Bennett, do hereby accept the trust created by 
the above instrument and agree faithfully to perform the same. 
Dated December 18. 
CHARLES C. BENNETT. 
In presence of— 
L. A. MERRICK. 
A. N. MERRICK. 


STATE OF MINNESOTA, 
' ; , » 88 
County of Hennepin, } 


I, Louis A. Merrick, within and for said county, do hereby certify 
that on this dlst day of December, A. D. 1883, personally appeared 
before me Charles C. Bennett, to me well known to be the same 
person described in and who executed the foregoing instrument, 
and who acknowledged that he executed the same freely and vol- 
untarily for the uses and purposes therein expressed. 

[NOTARIAL SEAL. | L. A. MERRICK, 
Notary Public, Hennepin Co., Minn. 
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352 STATE OF MINNESOTA. 
- 88 
County of Hennepin, § 
OFFICE CLERK OF DistRIcT CouRT. 
I hereby certify that the within instrument was filed in this office 
on the 3lst day of December, 1883, at 7 o’clock p. m. 
EF. J. DAVENPORT, 
(Vi y]: of the District Court. 


Afhidavit. 


b 


STATE OF MINNESOTA, County of Llennepin: 
District Court, Fourth Judicial District 


In the Matter of the Assignment of Axer B. Van NorRMAN and 
GUSTAVE VAN NorMAN, Partners under Firm Name of Van Nor- 
man & Bro., Insolvent. 

HENNEPIN CouNTY, 88 
Axel B. Van Norman, first being sworn, on oath deposes and says 

that he is a member of the firm of Van Norman & Brother, com- 

posed of this affiant and Gustav Van Norman; that said firm have 
made an assignment of all its property not exempt from execution, 
and sale for the benefit of all the creditors of said firm, and that the 
property so assigned and transferred to Charles C. Bennett does not 
exceed in value and amount the sum of nine thousand dollars, and 

that the property so assigned consists of a stock of jewelry 

353 and the fixtures situate in the store at number 419 Nicollet 

avenue, in the city of Minneapolis, county of Hennepin, and 


State of Minnesota. 
AXEL B. VAN NORMAN. 


Subscribed and sworn to before me this 3lst day of December, A. D. 
1883. 
[SEAL. ] L. A. MERRICK, 
Notary Public, Hennepin Co.., Minn. 


Know all men by these presents that we, Charles C. Bennett, as 
principal, and Louis P. Crevier, Alfred Soderstrom, Gust. Lundell, 
QO. Huglund, John A. Turnquist, Peter N. Mark, and A. J. Rosander, 
sureties, are held and firmly bound unto the State of Minnesota in 
the sum of eighteen thousand dollars, lawful money of the United 
States of America, to be paid to the State of Minnesota; for 
which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated the 3lst day of December, one 
thousand eight hundred and eighty-three. 

The condition of the above obligation is such that whereas Axel 

B. Van Norman and Gustave Van Norman, partners under firm 
354 nameof Van Norman & Brother, of Minneapolis, in the county 
of Hennepin, State of Minnesota, have, by instrumentin writing 


ay, tm 
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dated the 31st day of December, 1885, assigned all their property not 
exempt by law from levy and sale on execution to said Charles C. 
Bennett for the benefit of all the creditors of said Axel B. Van Nor- 
man and Gustave Van Norman, without preferences, who shall file 
releases of their debts and claims against such debtors as provided 
by said deed of assignment: 

Now, therefore, if said Charles C. Bennett shall faithfully and 
justly perform all the duties of his trust as such assignee and shall 
perform and abide by all such order as the court may give herein, 
then the above obligation to be void; otherwise to remain in full 
force and virtue. 

CHARLES C. BENNETT. [sgt] 
LOUIS P. CREVIER. [SEAL.| 
ALFRED SODERSTROM. [seat. 


GUST. LUNDELL. SEAL. | 
O. HUGLUND. SEAL. | 
JOHN A. TURNQUIST. SEAL. | 
PETER N. MARK. SEAL. | 
A. J. ROSANDER. SEAL. | 


Sealed and delivered in presence of 
A. N. MERRICK. 
L. A. MERRICK. [seatz. | 
STATE OF MINNESOTA, 
(ounty of Hi nnepin, } 


ee . 


Charles C. Bennett, Louis P. Cravier, Alfred Soderstrom, Gust. 
Lundell, O. Hagland, John A. Turnquist, Peter M. Marks, A. J. 
Rosander came personally before me on this dlst day of De- 
355  cember, A. D. 1883, to me well known to be the same persons 
who executed the foregoing bond, and each acknowledged 

the same Lo be his own free Act and deed. 

L. A. MERRICK, 
Notary Public, Hennepin Co., Minn. 


STATE OF MINNESOTA, 
' » © >Be° 
County of Hennepin, § 


The above-named persons, being first duly sworn, doth say, each 
for himself, that he is the same person as the surety above named, 
and is a resident and freeholder of and in the State of Minnesota, 
and worth the sum of — dollars, therein stated, above his debts 
and liabilities and exclusive of his property exempt from execution. 

LOUIS P. CRAVIER. 
ALFRED SODERSTROM. 
GUST. LUNDELL. 

O. HAGLAND. 

PETER M. MARK. 

A. J. ROSANDER. 

JOHN A. TURNQUIST. 
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STATE OF MINNESOTA, Pe 
County of Hennepin, " 
Louis P. Crevier, being sworn, says that he is the surety 
396 above named and isa resident and freeholder of and in the 
State of Minnesota and worth the sum of two thousand dollars 
above his debts and liabilities and exclusive of his property exempt 
from execution. 
Alfred Soderstrom, being sworn, says that he is the sure ty above 
named; that he is a resident and freeholder of and in the State of 
Minnesota: that he Is V worth the sum of two thousand dollars above 


his debts and liabiliti: nd exclusive of his property exempt from 
execution. 


Gust. Lundell, being sworn, says that he is the security above 
ya that he is a resident of and freeholder of and in the State 

f Minnesota and worth the sum of $5,000 exclusive of his property 
Tatoos from execution and above his debts and liabilities. 

\). Hogland, bel Ing sworn, says that he is the suretv above named; 
that he is a resident and freeholder of and in the State of Minnesota 
and worth the sum of $2,000 above his debts and iti 
clusive - his property exempt from execution. 

John A. Turnquist, being sworn, says that he is tl ' 
named: that he is a resident of and freeholder in the State of Min- 
nesota and worth the sum of $2,000 above his debts and liabilities 
and exclusive of his property exempt from execution. 

Peter M. Mark, being sworn, says that he is the surety above 
named: that heisa resident of and freeholder in the State of Min- 
nesota and worth the sum of $2,500 above his debts and liabilities 
and exclusive of his property ext mpt trom execution 

A. J. Rosander, being SWOrnh, Says that he is the surety above 

that he is a resident of and freeholder in the State of Min- 


he surety above 


OOd nesota and worth the sum of $2,500 above his debts and lia- 
bilities and exclusive of his property exempt from execution. 
Subseribed and sworn to before — this olst day of December, 


1883. 
[ NOTARIAL SEAL. | L. A. MERRICK, 
Notary Public. He nnepun Lo : Minn. 


I hereby approve the within bond and sureties therein named. 


Dated December dist. LSS3. 
A. H. YOUNG. 


Judge of thee District Court, 
KE. J. DAVENPORT, Clerk. 
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Description of Prope rty. 
STATE OF MINNESOTA, County of He pnepin . 


District Court. 


In the Matter of Axer B. VAN NoRMAN and GusTAVE VAN NORMAN. 
Partners “us Van Norman W Brother. [nsolvents. 


All of the stock of goods, consisting of jewelry, gold and silver 
watches, clocks and plated ware, furniture and fixtures, situate on 
the 3lst dav of December, 1883, in the store at number 419 Nicoliet 
avenue, city of Minneapolis, of the total value of about nine thou- 
sand dollars. 


‘> 


S58 State hie ni ot Pay lic lars. 


(hat said stock and all of it was taken forcibly from the posses- 
sion of the assignee On the olst day of December, L555, by (4 
Denny, United States marshal for the district of Minnesota. and for 


ason affiant is unable to give a more particular description of 


coed 


estimated value, $9,000. 
Dated January Sth, 18384. 


AXEL B. VAN NORMAN, 


STATE OF MINNESOTA, es. ° 

County of LHe nnepin, } ; 

Axel B. Van Norman, one of the within-named insolvents, being 

first duly sworn, says that the within schedule is a true and correct 

statement of the property and effects of the said Axel B. Van Nor- 

man and Gustave Van Norman, partners under firm name of Van 
Norman & Bro., on the 9th day of Jan., 1884. 

| NOTARIAL SEAL. | J. J. HIRSCH, 
: Notary Public, He nnepin County, Minn. 
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361 STATE OF MINNESOTA, 
County of Hennepin, , 


District Court, 4th Judicial District. 


Axel B. Van Norman, being first duly sworn, says that the within 
schedule is a true and correct stateinent of the debts and liabilities 
of the said Axel B. Van Norman and Gustav Van Norman, part- 
ners as Van Norman & Brother, insolvents within named, and that 
he is one of said insolvents owing by said Van Norman and Brother 
on the 3lst day of December, 1884. 


AXEL B. VAN NORMAN. 


Subseribed and sworn to before me this 9th day of January, 1884. 
| NOTARIAL SEAL. | J. J. HIRSCH, 
Notary Public, Hennepin Co., Minn. 


6)? Ole rk’s ( riihieate. 
STATE OF MINNeEsoTA, County of Hennepin 
District Court, Fourth Judicial District. 


In the Matter of the Assignment of Axe. B. VAN NorMAN and. 
Gustav VAN NorMAN, Partners as Van Norman Bros., to Charles 
C. Bennett. 


[, E. J. Davenport, clerk of the above-named court, do hereby cer- 
tify that I have compared the paper writing to which this certifi- 
cate is attached with the original deed of assignment, affidavit 
of Axel B. Van Norman, bond of assignee, schedule of property and 
schedule of debts, in the above-entitled matter, as the same appears 
of record and on file in the said clerk’s office at the court-house, in 
said Hennepin county, Minnesota, and find the same to be a true 
and correct copy thereof. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of said court, al the city of Minneapolis, this 12th day of 
January, A. D. 1854. 


-- ’ ee oa | 
[ District Court Cul. | 


Kk. J. DAVENPORT, Clerk, 
By C. B. TIRRELL, Deputy. 


363 (Endorsed:) Filed January 21, 1854. Oscar B. Hillis, clerk. 


[Inrirep STATES OF AMERICA: 
[Tnited States Circuit Court, District of Minnesota. 


Perer Lapp and Lemvuet W. FLERsHeEM, Copartners Doing Business 
under Firm Name and Style of Lapp & Flershem, Plaintiffs, 
Us. 
Axet B. Van Norman and Gustave Van NorMAN, Copartners 
Doing Business under Firm Name and Style of A. B. Van Nor- 
* 
man «& Bro., Defendants. 


On reading the affidavits of Charles C. Bennett, Axel B. Van Nor- 


Ee AE EE LO NATE OREN SORRI S Mm 


188 HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &C. 


man, Gustave Van Norman, and J. H. Bryant it is ordered that 
upon said affidavits and upon all the files in the above-entitled cause 
on file in the oftice of the clerk of this court, the above-named 
plaintiffs show cause, before the undersigned, at the court-room, in 
the United States custom-house, in the city of St. Paul, Min- 
364  nesota, on the 14th day of January, 1884, at 10 o’clock in the 
forenoon of said day, why, upon the grounds and for the rea- 
sons stated in said affidavits and upon the grounds following— 


Ist. That said attachment by said United States marshal was 
levied while part of said property so taken by said United States 
marshal was in the possession of said Charles C. Bennett, assignee, 
duly appointed and qualified under the laws of the State of Min- 
nesota. 


2d. That said attachment so levied by said United States marshal 
upon said property was so levied and said property taken by said 
United-States marshal while the same, to wit, all the property of 
Van Norman and Brother, was in the possession of Charles C. Ben- 
nett, the duly appointed and qualified assignee, under the laws of 
the State of Minnesota, of said Van Norman and Brother. 


3d. That subsequent to and within ten days after the levying of 
said attachment in above cause by said United States marshal, said 
defendants, Axel Bb. Van Norman and Gustave Van Norman, part- 
ners under firm name of Van Norman & Brother, made and 
executed an assignment to Charles C. Bennett of all their prop- 
erty not exempt by law for the equal benefit of all their creditors ; 
that said Charles C. Bennett duly qualified and accepted said trust, 
in accordance with _ laws of the State of Minnesota, and is legally 
entitled to have said attachment dissolved and the custody of said 
property restored to him. 


Therefore let said plaintiff show cause why said Charles C. Ben- 
nett, assignee aforesaid, should not be permitted to intervene 
in said action and become a party defendant, and why said 
attachment, upon the grounds and for the reason before stated, 
should not be dissolved, vacated, and held for n: aught and said prop- 
erty restored to said Charles C. Bennett, the legal custodian thereof : 
and let a copy of this order be served on Messrs. O’Brien & W ilson, 
attorneys for said plaintiffs, at least two days before the said time of 
hearing upon this order. 


~- 


ye! 
obe 


R. R. NELSON, Judge. 
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366 [NITED STATES OF AMERICA: 
lLinited States Cireuit Court. District of Minnesota. 


Perer Lape and Lemuget W. FLersHem, Copartners Doing Busi- 
ness under the Firm Name and Style of Lapp & Flershem, 
Plaintiffs, 

US. 

Axet B. Van Norman and Gustave VAN Norman, Copartners 
Doing Business under the Firm Name of A. B. Van Norman 
and Brother, Defendants. 

STATE OF MINNESOTA, | _ . 

: . > 88 

al nnepin County, } 

Charles C. Bennett, first being duiy sworn, on his oath deposes 
and says that he is a resident and citizen of the city of Minneapolis, 
county of Hennepin, State of Minnesota; that he has been and is 
acquainted with Axel B. Van Norman and Gustave Van Norman, 
partners, and formerly doing business under the firm name and 
stvle of Van Norman and Brother, at number 419 Nicollet avenue, 
in said city of Minneapolis, defendants above named, and who were 
engaged in the manufacture and sale of jewelry in said city of Min- 

neapolis ; that on the 3lst day of December, A. D. 1883, the 

367 stock of goods, consisting of gold and silver, jewelry, watches, 

clocks, and plated ware, together with all the fixtures and 
furniture of every kind and description, the property of the defend- 
ants above named, was duly levied upon by James Stoddart, the 
sheriff of Hennepin county, said State of Minnesota, under and by 
virtue of a writ of attachment regularly issued out of the district 
court, fourth judicial district, held in and for said county of Hen- 
nepin and State of Minnesota, upon an action regularly commenced 
in said district court, in which John H. Purdy, doing business in 
the hame ol J. H. Purdy W& Co , Was plaintiff, and the said Axel Lb. 

Van Norman and Gustave Van Norman, partners as Van Norman 

and Brother. were the defendants; that after the said James Stoddart, 

as sheriff of said Hennepin county, had so levied upon all of the 
stock, fixtures, and furniture so owned by. the said Axel B. Van 

Norman and Gustave Van Norman, partners as Van Norman and 

Brother, situate as aforesaid at number 419 Nicollet avenue, in said 

city of Minneapolis, and while the said Stoddart was in the legal 

and undisputed possession of the same on the said 31st day of De- 
cember, A. D. 1885, the said Axel B. Van Norman and Gustave Van 

Norman, partners under the firm name of Van Norman and Brother, 

made an assignment in writing for the equal benefit of all their cred- 

itors, pursuant to the provisions of the General Statutes of Minnesota 
and of chapter 148 General Laws of Minnesota, year 1881, duly assign- 
ing all of their property of every name and description, credits and 
choses in action, and more particularly a certain stock of jewelry, 

fixtures, and furniture situate at number 419 Nicollet avenue, 

368 in said city of Minneapolis, to this affiant; that this affiant, 

on said 3lst day of December, A. D. 1883, duly accepted said 
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trust by instrument in writing duly acknowledged ; that said assign- 
ment and acceptance of said trust, which were regular and in all re- 
spects in accordance with the laws of said State of Minnesota, was 
duly and regularly filed in the office of the clerk of said district court 
on the said 31st day of December, A. D. 1883; that thereupon said 
Axel B. Van Norman, one of said assignors and one of the above- 
named defendants, made his affidavit, duly verified, in which he 
stated that said property so assigon¢ d did not exceed in value the 
sum of nine thousand dollars; that thereupon and on the said 31st 
day of December, A. D. 1883, this affiant made and executed a bond 
of the sum of eighteen thousand dollars in double the value of the 
property so assigned, W nth good em sufficient sureties, as required 
by laws of the State of Mi nnesot the State of Minnesota, condi- 
tional for the faithful rw svtsani of the duties of such trust, which 
bond, so made and executed as required by the laws of the State of 
Minnesota, and in all respects regular, was, on the said 3lst day of 
December, A. D. 1883, duly appr yved in writing by the Hon. A. H. 
Young, one of the judges of the district cor ir of the fourth judicial 
district in and for the county of Hennepin, State of Minnesota, which 
said bond and affidavit of Axel B. Van Norman were, on the 2d day 
of January, A. D. 1884, duly and regularly filed in the office of the 
clerk of said district court, as re quire ; by law; that after the mak- 

ing of said assignment by the said Axel B. Van Norman and 


369 Gustave Van Norman. partners as aforesaid under the firm 
ee Broth urd the acceptance of said 
trust in writing by this affiant, and the making of said affidavit by 


said.Axel B. Van Norman, and the making and execution of said 
bond by this afhant, andthe approval of the same by said district 
court, and affiant being in all respects duly and regularly qualified and 
justly entitled as such assignee to the possession of all the property 
and estate not exempt by law for the equal benefit of all the creditors 
of the said Axel B. Van Norman and Gustave Van Norman, part- 
ners as aforesaid under the firm name of Van Norman and oem T, 
this afhant did, on the'3lst day of December, A. D. 1885, enter the 
store of said Axel B. Van Norman and Gustave Van “rH sy sig 
ners under firm name of Van Norman and Brother, at number 419 
Nicollet avenue, in said city of Minneapolis, county of Hennepin, 
and State of Minnesota, where was then situate all of the property 
and estate so assigned to this affiant by the said Van Norman and 
srother for the equal benefit of all the creditors of said Van Nor- 

man and Brother, and this affiant did then and there demand of 
said James Stoddart, sheriff of said Hennepin county, and then in 
possession of all the property, effects, goods, furniture, and fixtures 
in said store, as such sheriff, and holding the same under said writ 
of attachment issued out of said district court in favor of John H. 
Purdy, doing business under firm name of J. H. Purdy & Co. and 
against the said Van Norman and Brother, the possession of all such 
property, and that in obedience to said demand said James Stoddart, 
sheriff of said Hennepin county, did then and there deliver to 

370 ~=sl this affiant all of said stock, furniture, and fixtures, and effects 
of every name and description in said store number 419 Nicol- 
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let avenue, being the late property of said Axel B. Van Norman and 
Gustave Van Norman, partners under the firm name of Van Nor- 
man and Brother, and this affiant did then and there, as such 
assignee, take possession of said store, with all the stock, goods, 
wares, furniture, and fixtures therein situate, and all the property 
so held by the said Stoddart as sheriff, and affiant was then and 
there, on the said 3lst day of December, A. D. 1883, in the full pos- 
session of the same, and then and there affiant notified all persons 
present that he was in the sole and exclusive possession of all of 
said stock, furniture, and fixtures, as such assignee, and warned all 
persons not to interfere with him in the possession of said property, 
and justly and legally entitled to the same; that while aftiant was 
in the possession of all of said stock, goods, jewelry, furniture, and 
fixtures then in said store, number 419 Nicollet avenue, in the city 
of Minneapolis, the said goods, jewelry, furniture, and fixtures were 
forcibly and with a strong hand taken, against the protest of this 
afhiant, from the possession of this afhant by one H. R. Denny, United 
States marshal for the district of Minnesota. ; 
That said H. R. Denny then and there forcibly expelled this affi- 
ant from said store and from tle possession of said property, and 
took said property into the possession of himself, the said H. R. 
Denny, as United States rnarshal, under and by virtue of a writ of 
attachment issued out ef the United States circuit court in the 
above-entitled action. 
Od Wherefore this afhiant asks and prays the court for leave to 
intervene and become a party defendant herein; that an 
order to show cause be granted, ordering and requiring said plain- 


a 


tiffs to appear and show cause, if any they have, before your honor, 
ata day and hour therein to be named, why this afhant should not 
be permitted to intervene and become a party defendant in said 
action, and why said attachment, issued out of this court in said 
action, should not be dissolved and vacated and held for naught 
and said property so held by said H. R. Denny, as United States 
marshal, under said attachment, restored at once to this afhant, the 
duly qualified assignee and lawful custodian of the same; and 
further afhiant sayeth not. 
CHARLES C. BENNETT. 

Subseribed and sworn to before me this 7th day of January, 

1884. 


| NOTARIAL SEAL. | I’. B. DODGE, 
Notary Public, Hennepin County, Minn. 
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UNITED STATES OF AMERICA 
United States Cireuit Court, District of Minnesota. 


Prerer Lapp and Lemvet W. Fiersnem, Copartners Doing Business 
under the Firm Name and Style of Lapp & Flersham, Plaintiffs, 
against 
Axet B. Van Norman and Gustave VAN NorMAN, Copartners 
Doing Business under the Firm Name of A. B. Van Norman & 

Bro., Defendants. 


STATE OF MINNESOTA, 
Hennepin County, ty 


Axel B. Van Norman, first being duly sworn, on oath deposes 
and says that he is a resident _ citizen of the city of Min- 


neapolis, Hennepin county, and St: f Minnesota. and a member of 
the firm of Van Norman & ae r. composed ¢ of wy aMant and 
Gustave Van Norman. defendants in the above-entitled action: that 


he is acquainted with and knows Peter Lapp and aad W. Flur- 
shem, copartners and doing business under the firm name and style 
of Lapp & Flershem, and plaintiffs in the above-entitled action ; 
that the said firm of Van Norman & Brother commenced 
373 business in said city. of Minneapolis as jewelers, in the sale 
and manufacture of the same, on or about the Ist day of 
September, 1883; that the said firm of Van Norman & Brothe 
purchased a bill of goods “ the above-named plaintiffs on or about 
the 8th day of September, A. D. 1883, amounting in all the the sum 
of $850, of which $250 oe been paid, upon four months’ credit 
that subsequently and on or about the 18th day of December, A. D. 
1883, said firm of Van Norman & Brother purchased of said plain- 
tiffs another bill of goods, amounting in all to the sum of $2,500, 
upon four months’ credit, and this affiant denies, positively and spe- 
cifically, that said indebtedness or any part or portion of the same 
was fraudulently contracted, or ay any misrepresentations were 
made or inducements held out to sai d plaintiffs to sell said goods to 
the firm of Van Norman & Brother, which were not absolute ly true, 
and denies each of the allegations and statements in the affidavit of 
H. D. Moreland as untrue and without any foundation in truth, 
and affiant says that said statements and each and every one of them 
so contained in the said affidavit of said H. D. Moreland are abso- 
lutely and unqualifiedly false, said affidavit of H. D. Moreland 
being the affidavit upon which the attachment — said cause was 
issued, and avers the truth to be that said firm of Van Norman & 
Brother purchased said goods of said plaintiffs in goud faith and 
with the firm belief at that time that said firm of A. B. Van Nor- 
man & Brother would be able to pay for the same. when said in- 
debtedness became due; denies that said firm of Van Norman & 
Brother have assigned, secreted, or disposed of any part or 
374 portion of their property with intent to delay and defraud 
their creditors or any of them, and avers that all of the 
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goods or property owned and belonging to said firm of Van 
Norman & Brother, which has been disposed of and sold, has 
been disposed of and sold in the usual and ordinary course 
of business, and in no other way, and this affiant denies that 
said firm of Van Norman & Brother have at any time disposed 
of or secreted any part or portion of the said property, or 
that they have ever at any time disposed or sold any part or portion 
of said property, except in the ordinary course of business, and de- 
nies that said firm ever assigned any part or portion of their prop- 
ery except as provided by law and ior the equal benefit of all their 
creditors ; and this afthant states and shows to the court that the said 
firm of Van Norman & Brother. being unable to pay all of their 
indebtedness in full, and all = their property having been attached 
on the 3lst day of December, . . D. 18835, and taken possessson of by 
James Stoddart, sheriff of Henn pin count y,and State of Minnesota, 
upon a writ of attachment duly ‘issued out of the distric ‘t court of 
the fourth judicial district in and for said Hennepin county and 
State of Minnesota, in favor of John H. Purdy, doing business as J 
H. Purdy & Co., and against this affiant and Gustave Van Norman, 
doing business under the firm name of Van Norman & Brother, 
Upon an action regularly commenced in said district court Dy the 
said John H. Purdy against the said a of Van Norman & Brother, 
did on the said 3lst day of December, A. D. 1888, assign, in aecord- 
ance with the law of the State of ‘ition sot ta, all of their prop- 
375 ~—erty and estate, and particularly the stock of Jewelry, gold and 
silver watches, clocks, fixtures, wow furniture, there situate 
and being at nuinber 419 Nicollet avenue, in said city of Minneap- 
olis, to one Charles C. Bennett, who accepted. said trust in writing 
and duly qualified, by giving a good and sufficient bond, as required 
by the laws of said State of Minnesota, which bond was duly ap- 
ote and that said Charles C. Bennett entered upon the discharge 
his dnties as such assignee, and took possession of all of said prop- 
“ so situated and located at number 419 Nicollet avenue, from 
the possession of which he was, on the said 31st day of. December, 
1883, forcibly expelled by H. R. Denny, United States marshal, and 
his deputies, and that said Bennett is now illegally deprived of the 
possession of said property, and this affiant says that the said H. R. 
Denny was notified and informed that the firm of Van Norman & 
Brother had duly assigned all of their property and estate to the 
said Charles C. Bennett, and that the said Denny and his deputies, 
as also said plaintiffs, well knew at the time they seized said property 
that the same had been assigned by the firm of Van Norman & 
Brot her to the said Bennet for the equal benefit of all the creditors 
of said firm of Van Norman & Brother; and this afhant further says 
that at the time of the issuing of said writ of attachment out of said 
United States circuit court none of the indebtedness mentioned in 
the affidavit of said H. D. Moreland was then due, and that no part 
of said indebtedness is yet due; wherefore this afhant asksand prays 
the court that an order to show cause be granted ordering and re- 
qniring said plaintiffs to appear aud show cause, if any they 
376 have, before your honor, at a day and hour therein to be 
25 —330) 
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named, why said attachment issued out of this court in said 
action should not be dissolved and vacated and held for naught and 
said property so held by said H. R. Denny, as United States mar- 
shal, under said attachment restored at once to Charles C. Bennett, 
the duly qualified assignee and lawful custodian of the same; and 


further aftiant saith not. 
AXEL B. VAN NORMAN. 


Subscribed and sworn to before me the 7th day of January, A. D. 
1884. 
| NOTARIAL SEAL. | A. W. WORTHINGTON, TT 
Notary Public. He nnepin County, Minn. 


STATE OF MINNESOTA, 
County ot Hi nnepin, } 


Gustave Van Norman, being first duly swora, on oath says that 
he is one of the defendants in the above-entitled action; that de- 
fendants purchased goods of plaintiffs as mentioned in the affidavit 
for attachment herein ; that defendants or afhant did not make any 
false or fraudulent statements, either at the time of the sale of said 
goods or at any other time, to plaintiffs or any one else to induce the 
sale of said goods; that affiant or said defendants have not at any 
time or place disposed a. secreted, assigned, or concealed any part of 
their goods, and have disposed of none except in the ordinary COUTrSe 

of business. 
odd That said defendants did not intend to assign, secrete, or € 

dispose of any of their sald goods with Inte nt to hinder, de- 
lay, and defraud their creditors, but that on the 3lst day of Decem- 
ber, 1883, there was an attachment on their goods issued out of the 
district eourt for said Hennepin county, and that said defendants, 
believing it for the best interests of all their creditors, made an 
assignment to Charles C. Bennett of all their property for the equal 
benefit of all their creditors; that all of said statements in the affi- 
davit of H. D. Moreland are absolutely false and untrue. 

GUSTAVE VAN NORMAN. 

Subscribed and sworn to before me this ith day of January, 

1884. 
[ NOTARIAL SEAL. | A. W. WORTHINGTON, 
Notary Public. Hi nnepen County, Minn. 


STATE OF MINNESOTA, | ___- 
County of He nnepn, o 


J. H. Bryant, being first duly sworn, on oath says that he is a 
resident of the city of Minneapolis, said Hennepin county and State 
of Minnesota; that he knows A. B. Van Norman and Gustave Van 
Norman, partners under the firm name of Van Norman «& Brother : 
that this afhant went into the employ of Van Norman & Brother 
on or about the 14th of October, A. D. 1883. at the store of said 


HENRY R. DENNY VS. CHAS. C. BENNETT, ASSIGNEE, &¢. 195 


Van Norman & Brother, at 419 Nicollet avenue, in said 
378 city of Minneapolis, as clock and watch maker; that he is 

well acquainted with the way in which thesaid Van Norman 
& Brother conducted their business in the store: that this affiant 
remained in the constant employment of the said Van Norman & 
Brother until the 3lst day of December, A. D. 1883; that during 
all of said period that this afhant saw no goods or property of any 
kind taken from said store save and except in the ordinary course 
of business, and this affiant knows nothing of any property being 
taken or removed from said store save and except in the ordinary 
and usual course of business. 


J. H. BRYANT. 


Subscribed and sworn to before me this 8th day of January, 
1884. 
| NOTARIAL SEAL. | C. G. VANWERT, 

Notary Public, Minn. 


(Indorsed:) Filed Jan. 12th, 1884. Osear B. Hillis, clerk. 


() STATE OF MINNESOTA, | 


AS 


Hennepin County, .) 
L’nited States Cireuit Court. District of Minnesota. 


Perer Lapp and Lemuet W. FLersHAm, Copartners Doing Busi- 
ness under the Firm Name of Lapp & Flershem, Plaintiffs, 


against 


Axe, B. Vax Norman and Gustave VAN NORMAN, Copartners 
Doing Business under the Firm Name of A. B. Van Norman & 
bro., Defendants 
A. N. Merrick, first being duly sworn, on oath deposes and says 

that he is a resident and citizen of the citv of Minneapolis, Hen- 

nepin county and State of Minnesota; that he is an attorney and 
member of the law firm of Merrick & Merrick, composed of this 
affiant and L. A. Merrick; that affiant knows Axel B. Van Norman 
and Gustave Van Norman, partners as Van Norman and Brother, 
and formerly engaged in the jewelry business at number 419 Nicollet 
uvenue, in said city of Minneapolis; that on or about the 24th day 
of December, 1883, this affiant was ‘spoken to by Axel B. Van Nor- 
man and Brother with reference to an action commenced against 
suid firm by W. B. Clapp & Co., of Chicago, in the district court 
for said Hennepin county for some four thousand dollars on 

the 2lst day of December, A. D. 1883, and afhant was 

380 then informed that said firm of A. B. Van Norman & Brother 

could not meet their liabilities as they became due, and asked 
this affiant’s advice as to the proper course to be pursued in the prem- 
ises; that this affiantthen ana there advised said Axel Bb. Van Norman 


that it would not be safe or just to his other creditors to let the said 
firm of Clapp & Co. take judgment upon their claim; that it was 


the duty of Van Norman and Brother to allow no preferences and 
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to treat all creditors alike; that if they had creditors in Minneapo- 
lis it a be 1 be a good plan to consult with such as to what course 
should be ursued So as to protect the rights of all the creditors : 
that the ald Axel B. Van Norman then stated that said firm of Van 
Norman and Brother was owing Warner & Co., of Mini eapolis, 
some $500.00. and asked athant to see said Warner & Co., whic hy 
affiant did: that after consultation with said firm afhant advised 
Van Norman and Broth rw se k il compromise with all of their 
creditors: that ; asc tHhedu . of the assets Ol said orn sh ula be lur- 
nished, as also a list of oa cat and then ae what percent- 
|: that Van Norman and Brother ass nted LO this, 
and did furnish a schedule of assets and list of creditors, a said 
sche du le and list of creditors athant took to sal W arner & Co. with 
the understanding that Van Norman: | Brother would atte mp rt LO 
pay 40) per cent., part Ith ash and ie alias in ead 9 mont 
time: that Messrs. Warner & Co. thought it would be better to offer 


age could be pal 


‘ 
of ] ; 1]. : ] . 4 : | : 
50 per cent.,and this was finally acquiesced in by Van Norman 
><) ’ = \ i " , ive : ‘ ee £ . 
38] and Brother: that afhant was requested by said Van Norman 
] > , ] zz . wee 2 
and Brother to go to Chicago and see the larger creditors 


with reference LO the Prope S¢ d com posit on, to which athant assented, 
and, after notifying Mr. I. B. Dodge, attorney for W. b. Clapp & 
Co., of what was proposed, did go to Chicago, and, not succeeding, 
returned LO Minneapolis on the 30th of December, 1885: that on 
the 3lst day of December, 1883, affiant’s firm received a claim 
against Van Norman and Brother from J. H. Purdy with instrue- 
tions to commence an action and aAtlLa ich 7 of the property of salt : 
Van Norman and Brother — the ground that said firm was abou 
to convey away their property with intent to hinder, delay, and % 
fraud their creditors, and to hold all of said property under said at- 
tachment for the benefit of all the creditors of said Van Norman 
and Brother : that sald action Was commenced in favor of Ds H. 
Purdy & Co. on the 3lst day of December, 1883, as directed, and 
said attachment obtained upon the information so conveyed to this 
affant and without any understanding or agreement of any kind 
with the said Van Norman and Brother: that the writ of attach- 
ment was placed in the hands of the sheriffof said Hennepin county 
about noon of the said 3lst dav of December, 1883, with instruc- 
tions to levv upon and attach all of the stock, roods, fixtures, ete. 
in the store number 119 Nicollet avenue, In the said city of \Minne- 
apolis; that the sheriff of Hennepin county did ~ vy upon and take 
into his possession said store, stoc K of goods, ind f ures, as directed, 
about noon of the said 3lst day of December, 1883 that about 3 
o'clock in the afternoon of said 31st day of December, 1883, Axel B. 
Van Norman, of the said firm of Van Norman and Brother, 
082 came to the office of Merrick & Merrick and stated that said 
firm of Van Norman and Brother had concluded to make an as- 
signment of all their property for the equal benefit of all their cred- 
itors, and asked that a deed of assigume nt be drawn at once so as- 
signing all of their property to Charles C. Bennett, which was 
accordingly done. 
And this affiant further says that,so far as aftiant knows and be- 
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of Van Norman and Brother to 
their ereditors and have them 
his athant advised Van Norman 


of said firm to assign their 


ied or levied upon Ip order to 


their creditors : that 
Brother in refer- 


’ 
all of 


rman and 


em explicitly that they must 
perty, except in the ordinary 


far as athant or the firin of 
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‘ Terr} 
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Subseribed and sworn to 


155-4. 


before 
| NOTARIAL SEAL. | 

Nol 1) 
¢> 


oo 


STATE OF MINNESOTA, os 
(ounty ot He nnepin, } ee 


L.. A. Merrick, first being duly.sworn 
member of the firm of Merrick & Merr 


ants in the above action: that on the 
at about twelve Wook, athant placed in 


ICK ; 
ost day of December, LSS. 
the hands of John Peterson, 


LO the 


same. 
A. N. MERRICK. 
this 19th day of January, 


J. J. HIRSCH, 


1 Public, He nnepin Co.. Minn. 


,on oath 
that 


Says that he is a 
he knows defend- 


deputy sheriff of the county of Hennepin, Minnesota, a writ of at- 
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tachment, issued out of the district court of said State of Minnesota 
in and for said Hennepin county, in an action wherein John H. 
Purdy was plaintiff and these defendants were defendants, against 
the property of the defendants in this action; that afhant proceeded, 
with said deputy sheriff, to the store of said Van Norman & Brother, 
419 Nicollet avenue, in said city; that said deputy sheriff and affiant 
entered said store, and thereupon affiant directed said deputy sheriff 
to levy on all the stock, furniture, and fixtures in said store and to 
take possession of said store and lock the door; that said deputy 
sheriff obeyed said instructions, and did, at about half past twelve 
ovlock noon of the 3lst day of December, 15838, attach, under and 
by virtue of said writ of attachment, and take into his possession all 
the stock, furniture, and fixtures and the store number 419 Nicollet 
avenue, and did lock the door of said store, and announced that he 
(said deputy sheriff) was in possession of everything in said store 
and of said store under and by virtue of said writ of attachment, 
and did vover the windows with paper; that affiant then left said 

store and returned about five o’clock p. m. of the same day 
38. and found one Gus. J. Hopping inside said store, aud was 

informed by said deputy sheriff that said Hopping, who 
claimed to bea United States deputy marshal for the district of 
Minnesota, had entered said store without the permission of said 
deputy sheriff, but that he (said deputy sheriff ) was still in sole and 
exclusive possession of all of said stock, furniture, and fixtures and 
said store under said writ of attachment; that affiant then left said 
store; that between 3 and 4 o’clock p. m. of said day affiant, at the 
request of Axel b. Van Norman and Gustave Van Norman, drew a 
deed of assignment from said Van Normans to Charles C. Bennett 
of ail their property not exempt from levy for the equal benefit of 
all their creditors, which was duly signed and acknowledged by said 
Van Normans on said 3lst day of December, 1883; that said trust 
was duly accepted on the same day by said Charles C. Bennett in 
writing, and said assignment filed in the office of the clerk of the 
district — in and for said Hennepin county on said 3lst day of De- 
cember, 1885; that on the same day said Bennett made and exe- 
cuted to the State of Minnesota a bond in the sum of $18,000.00 for 
the discharge of the duties of such trust, which bond was, about 15 
minutes after 7 o’clock p. m. of said day, approved in writing by Hon. 
A. H. Young, judge of the district court for said Hennepin county ; 
that affiant returned to the store of defendants with A. N. Merrick 
and said Bennett about half past seven o’clock in the evening of said 
day, and found said Peterson (deputy sheriff) in the manual posses- 
sion of certain watches; that said deputy sheriff informed affiant “that 
said Hopping, acting under a writ of attachment in this cause, would 

only allow him to levy on said watches; that he (Peterson) pro- 
586 tested, and claimed to take possession of everything, but that 

said Hopping, by threats, prevented him from taking into 
his manual possession anything except watches;” that said Ben- 
nett then exhibited to said Peterson his bond as assignee, duly ap- 
proved, and demanded of said Peterson the possession of the said 
property and all of it; whereupon said Peterson delivered to said 
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Bennett, as such assignee, the manual possession of said watches, 
and also of all the property in said store, together with the posses- 
sion of the said store and the key of the same; whereupon said Ben- 
nett made proclamation of his possession as such assignee; that imme- 
diately thereafter said Hopping took said watches above mentioned 
from the manual possession of said Bennett, and claimed to levy on 
the same under a writ of attachment in above cause; that affiant has 
read the affidavit of Alva L. Roe, and remembers the conversation 
between said Roe, A. N. Merrick, and athant; that neither said A. N. 
Merrick nor aftiant stated to said Roe that the writ of attachment 
in the Purdy action was fur the purpose of enabling defendants to 
make an assignment, and was an amicable sutt. 

That the claim of J. H. Purdy was received in the office of Mer- 
rick & Merrick on the 3ist day of December, 1883, with instructions 
to make an attachment of all the property of defendants, and there- 
after to do what was best to protect the interests of all the creditors. 

That the firm of Merrick & Merrick had no understanding with 

Van Norman & Brother with reference to said claim of J: 
Oot L{. Purdy, implied or otherwise, AS LO the course to he pur- 
sued by Van Norman & Brother 

And further affiant saith not. 


L. A. MERRICK. 


Subseribed and sworn to before me this 19th day of January, 
LSS4. 
| NOTARIAI SEAL. | J. Jd. HIRSCH. 
Nota y Public. Hennepin C0., Minn. 


STATE OF MINNESOTA, as 
County ot Hi nnepin, } - 


Axel B. Van Norman, first being duly sworn, on oath makes this 
lis supplemental affidavit, and ‘states that at the time of the seizure 
of their goods, fixtures, furniture, etc., belonging to this afhiant and 
Gustave Van Norman, partners as Van Norman & Brother, on the 
dist day of December, 1885, by the sheriff of Hennepin county, said 
stock of goods, furniture, and fixtures and all of the property then 
situate in the store number 419 Nicollet avenue was of the reason- 
able value of $9,000 at cost prices. 

That this affiant has read the affidavit of one E. A. Ringwald, in 
which it is stated that on the 29th day of December, 1883, said 
Ringwald offered to extend the time for the payment of plaintiff's 
claim, provided that Van Norman & brother would secure the same, 
and that this afhant rejected said offer; and this afhant now 
states the truth with reference to said conversation; that this 

affiant said that the firm of Van Norman & Brother could 
O55 as he verily believed, pay every dollar of their indebtedness, 

provided that all of their creditors would give them an ex- 
tension; that said firm could give no security for the payment of 
their indebtedness, and as an action had been commenced against 
them by W. B. Clapp & Co., Chicago, for some $4,000, that said 
firm would get judgment against them, unless a settlement was 


a 
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made; and that this affiant had been advised by his attorneys that 
it was best for Van Norman & Brother to seek a compromise with 
all their creditors upon a fair and just basis; and that in accord- 
ance with such advice and after preparing a schedule of the assets 
of said firm, as also a list of creditors, and after consultation with 
Messrs. Warner & Co., creditors, of Minneapolis, this affiant placed 
said schedule of assets and list of creditors in the hands of A. N. 
Merrick, and requested him to see the creditors of said firm and 
offer fifty cents on a dollar, part cash and balance on time; and this 
affiant was informed that if the proposed compromise should fail, 
that then it would be the duty of said firm to make an assignment 
for the equal benefit of all their creditors and to prevent unjust and 
illegal preferences ; and this affiant denies having stated to the said 
Ringwald that he had already chosen a person for assignee; and 
this afhant further states that at no time prior to the 21st day of 
December, 1883, did E. A. Ringwald, H. D. Moreland, FE. 8S. Gorman, 
or any person acting as either agent or attorney for said plaintiffs, 

‘make any claim or even intimate or represent to this affiant, 
389 or said firm of Van Norman & Brother, that any of the stock 

of goods of said firm had bes 1) secreted, CONC aled, sold, or 
disposed of with intent to cheat and defraud plaintiffs or any of 
their creditors, or that the said firm of Van Norman and Brother 
had made to said plaintiffs any false or fraudulent representations 
as to their assets, or held out any inducements to said plaintiffs to 
sell said goods to Van Norman and Brother, which were not true; 
and this affiant states that all of the goods and property of said Van 
Norman and Brother was in the store, where any and all of the 
agents and attorneys of plaintiffs could see and examine the same ; 
that the said Moreland wanted 1 thant to turn out to him goods 
to the amount and value of plaintiffs’ claim, which affiant declined 
to do. 

And this affiant further states that the claim of J. H. Purdy was 
a good and valid claim, and was past due on the 3lst day of Decem- 
ber, A. D. 1885; that this afhant had no understanding or agree- 
ment with the said Purdy or his attorneys with reference to said 
attachment, and that the attachment and suit of the said J. H. Purdy 
was of his own direction and without the solicitation, knowledge, or 
consent of this affiant; that the action of W. B. Clapp & Co. against 
Van Norman and brother was commenced on the 2Ist day of De- 
cember, A. D. 1883. 

And this afhiant further states that when it became evident that 
said firm of Van Norman and Brother could not meet all of their 
liabilities as they matured they made no concealment of it, and 
when suit was commenced by Clapp & Co. they communicated the 

fact to Messrs. Warner & Co., creditors, Minneapolis; showed 
390 said firm the schedule of assets and a list of creditors, and 

when it was determined to ask a compromise with their 
creditors, caused F. B. Dodge, Esq., attorney for Clapp & Co., to be 
notified just what was proposed to do in the premises, and that every- 
thing, from the conimencement to the present time, has been open 
and without any concealment, and that the assignment was made 


‘ 


his ra 
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in good faith, in accordance with law, and for the purpose of pro- 
tecting the rights of all the creditors of said firm and to prevent 
illegal preferences. 

And this afhiant further states that he was absent from the store 
at the time the shi rift of said Hennepin county levied upon and took 
into his possession store, goods, furniture, and fixtures in the same, 
and that when he returned to the same, which was about 2 o’clock 
of the afternoon of the said 3lst day of Di cem ber, LSS5, said sheriff 
had the door locked and papers put upon the glass part of the front 
door and was there alone in the possession of said store. 

And further affiant saith not. 


AXEL B. VAN NORMAN 


Subscribed and sworn to before me this 19th day of January, 

1884. | 

[NOTARIAL SEAL. | J. J. HIRSCH, 
Notary Public, Hennepin County, Minn. 


Filed January 21st, 1584. 


OSCAR B. HILLIS, Clerk. 
39] District OF MINNESOTA, 88 


[Tnited States Cireuit Court. District of Minnesota 


’ 


PeTeER Lapp and LemMuent W. I LeRsSHEM, Copartners as Lapp & 
Klershet 


Axe, B. Van NoRMAN and GuSTAVE VAN NORMAN, Partners as 
A. B. Van Norman & Bro. 


N. A. Halmberg, being duly sworn, says that he is a resident and 
citizen of the city of Minne: apolis, Hennepin county, and State of 
Minnesota; that he is well acquainted with Axel b. Van Norman 
and Gustave Van Norman, partners as Van Norman and Brother; 
that he remembers distinctly the time said Van Norman and Brother 
commenced business at number 419 Nicollet avenue, in the said 
CILY Ol Minneapolis ; that this afhant was in the store of said Van 
Norman and Brother almost daily from the first of Septem ber, LSS3 
up to the day said store was closed, on the 3lst day of December, 
1883; that this affiant saw all of the goods in said store as they ap- 
peared in the show-cases and upon the shelves; that this affiant was 
in said store on Saturday, the 29th day of December, 1883, and again 
On Monday, the 31st day of Decem 1SS3, about eleven o'clock In 
the forenoon of said day; that this aff int noticed no change what- 

ever in the condition of said store on Monday, the 3lst day 
392 of December, 1883, from what it was on the 29th day of said 

December, 1883, and that the condition of the goods remained 
the same; and this affiant further says that if there have been any 
considerable amount of goods taken from said store he could readily 
have noticed it; that he was well acquainted with and knew the 
different kinds of goods 1n the store « rv: 1 Norman and Brother. 

And further this athant saith not 


F 
bi 


N. A. HOLMBERG, 


I2H—3350 
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Subscribed and sworn to before me this 25th day January, A. D. 
1884 
|NOTARIAL SEAL. | HENRY J. FLETCHER, 
Nota Y Pul lie He mepin County, Minn. 


STATE OF MINNESOTA, 
(County oO] Hi NnREPth, } 2 


‘ 
oe 
‘ 


— 


Gustave Van Norman, being first sworn, on oath says that he w 
in the store of Van Norman & Brother during the entire day of 
Saturday, the 29th day of December, 1885, and also during the 
eve ning of said day, with the exception when absent for meals, and 
again on Monday, the 3lst day of December, 1883, from early in 
the morning of said day until the time when the sh riff took pos- 
session of the stock of goods and store of Van Norman & Brother 

{ 7; | it } ‘ » bes _— ' 
about noon OF sala day. and that no WOOdS OF ally kind were taken 
‘ ed . 1] Ril , a 
from said store except as sold and delivered in the ordinary 


S35 and usual Way, and nig th stock of eoods remained the 
same at the sere it was ached | the sheriff as it was on 
the sa turda y pl recedil +i ores wert no change, except what 


did he eeendionad ty the aneat ond-eldieaaain 


GUSTAVE VAN NORMAN. 


Subscribed and sworn to before me this 26th day of January, A, 
D. 1884. | 
| NOTARIAL SEAL. | L. A. MERRICK, 
Notary Pu lic. Hi nnepn ( 0., Minn. 


STATE OF MINNESOTA, 
County of Thi nnepin, SS 


Emanuel Van Norman, being duly sworn, on oath says that he isa 
resident and citizen of the city of Mi fee a Wl HE 88 en. 
and State of Minnesota: tea he isa brother of Axel L. Van Norman 
and Gustave Van Norman, of said city of Minneapolis; that this 
aE cts tn the ennine of an Norman & Brother from some 
time about the lst of September, 1855, to the time the store and 
goods of said Van Norman & Brother was seized und taken pos- 
session of on the olst day of December, A. D. 1883: that this afhant 
was in the store of said Van Norman & Brother all day on the 29th 
day of December, 1883, and the following Monday (December 31st) 
up to noon of said day, and that no goods or stock of any kind was 

taken from said store or disposed of, except in the ordinary 
O94 and usual course of trade and business, and that there was 

ee eee ee ee ee 
store from Saturday, the 28th day of December, 1883, up to the time 
when suid store was closed and taken nNossession of | ry the she riff of 
said Hennepin county, noon, December oist, LSS, e xcept such as 
would ordinarily occur from the ordinary and usual sales in the 
ordinary and usual trade; and this affiant further says that no 
goods of any kind have been taken from said store at any time, 
save in the ordinary and usual course of trade and business. 


EMANUEL VAN NORMAN, 
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Subscribed and sworn to before — this 26th day of January, A. 
DD. 1884 
| NOTARIAL SEAL. | L. A. MERRICK. 


Notary | nie. Hennepin County, Minn. 


8O5 STaTe oF MINNESOTA. 


County of He nnepin. } 
United States Cireuit Court, District of Minnesota 


Perer Lape and Lemuet W. FLeRSHEM, Copartners and Doing 
Business under the Firm Name of Lapp & Flershem, Plaintiffs, 


Axe. B. Van NorRMAN and GustTAve VAN NORMAN. Partners as A. 
B. Van Norman and Brother, Defendants 


A. N. Merrick, first being duly sworn, on oath makes this his sup- 
plemental affidavit, and says that he has heard read the affidavit 
of one Peter Lapp, and in answer to the same says that on the 28th 
day of December, A. D. 1883, he went to the store of Messrs. Lapp 
& Flershem, in the city of Chicago, for the purpose of conferring with 
Mr. Flershem in reference to the financial condition of Van Norman 
& Brother; that Mr. W. B. Clapp, of the firm of Clapp & Co., had ar- 
ranged with Mr. Flershem that this affiant should meet Mr. Flershem 
at the store of Lapp & Flershem at precisely 5 o'clock of the afternoon 
of December 28th, 1883: that, in accordance with such arrange- 

ment, this afhant did go to the store of Messrs. Lapp & Fler- 
396 shem at the time appointed; that Mr. Flershem was not 

there; that this affiant saw Mr. Peter Lapp and had a short 
conversation with him, in which he (Lapp) excused the absence of 
his partner by saying that he had gone to attend a jewelers’ associ- 
ation: that this affiant then asked him when Mr. Flershem would 
be in, and was told at about 5 o’clock; that this affiant then 
gave Mr. Lapp his name and spoke of his business; that he then 
very promptly said that he had nothing whatever to do with the 
credit or financial department of the house; that he knew nothing 
whatever in reference to Van Norman & Brother; that he had sole 
charge of the stock and \I f Klershy Mn managed the financial de- 
partment; that the goods which Van Norman & Brother had pur- 
‘hased were bought from their agent at St. Paul, with the exception 
of some few hundred dollars’ worth, which were purchased from 
the house direct; that during the conversation, which was very 
brief, this affiant stated to Mr. Lapp that unless 4 compromise was 
effected with the creditors Van Norman & Brother would be com- 
poe lled to make an assignment In order to protect their creditors, 
id that if they now delayed to pursue such a course and the stock 


‘ ‘ 


a? 


( 


‘ul 
sacrifices d ut a forced sule the creditors would not In al] probability 
recelve a very large percentage, and this afhant went away then 
and returnec again the same afternoon to the store of Lapp W KF ler- 
shem, once before 5 o'clock, at 5 o'clock, and once after 5 o'clock, 
but that he did not find Mr. Flershem there or have any conversa- 


tion with him. 
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And this affiant further says that he has read the affidavit 
ou7 of One Alva L. Roe. and states that SU far as the statement of 
what purports to have been said by either this afhiant or L 
A. Merrick, at me office of Merrick & Merrick, on the 9th day of 
January, 1884, is entirely incorrect; that this ath int did not state, 
nor was such statement made, it) the presence O] id Roe, that the 
attachment suit of J. H. Purdy was a friendly suit ‘aan made for the 
purpose of permitting Van Norman & Brother to make an assign- 
ment: that this athant did state Upon information that he believed 
that there was at the time of such attachment some $9,000 or. per- 
haps, $10,000 worth of goods, furniture, and fixtures, and “an sO 
believes. and that thie asslone had wivell a pond upon | the MASIS 
that there was at least $9,000 worth of property so assigned. 

And this affiant avers that so far as the action of J. H. Purdy 
against Van Norman «& bri ther is concerned, that it was in good 
faith a nd without any understanding with Van Norman & Brother 
that neither A. B. or Gustave Van Norman or C. C. Bennett knew 
that J. H. Purdy was about to make an attachment. 


A. N. MERRICK. 


Subscribed and sworn to before me this 25th day of January, 
1884. 
| NOTARIAL SEAL. | L. A. MERRICK, 
Nota Y Public. Hi nnepen C.. Minn. 


398 STATE OF MINNESOTA, |... 
County OT Hennepin, } 


Axel B. Van Norman, first being duly sworn, on oath makes this hi 
supplemental affidavit, and says that he hasheard read the affidavi 
of one 'T. Bb. Myers as to the present value of the goods now held ‘et 
the United States marshal: that this afhiant. in connection with C 

Bennett, made a schedule of thi stock and fixtures in the store 
of Van Norman &«& a 119 Nicollet avenue, city of Minneap- 
olis, on the 24th day ¢ f Dece mber, 1883: that the estimate so placed 
by this afhant and t re sald Ben hnett,on the sald 24th day of Decem- 
ber, 1885, upon said stock of goods, furniture, and fixtures, taken at 
less than Cost price, Was SLOSLS.60: that this estimate and schedule 
did not embrace SOLC of the small and cheape lr coods : that this 
afhant is Phe 3 well 1 nform das to what roods were 1n the store on 
Saturday, t he 24Atl in of Decem bi r, 1883. as also on the olst day 
of December, 1883 - that since the seizure of said goods by the 
sheriff. December 31st, 1883, this affiant. in connection with C. C 
sennet, has made a careft il estimate of the coods. furniture. and fix- 
tures in said store at the time of said attachment, which is as 
follows: 


t 
} 
? 
i 


— 
ae 


a 


Eeeers ...... tee se | i ne 
Silver-ware — aa al on Ses Re a rt OO 
All watches ( ro stp three me |) iat a _ 1500 00 
Three fine gold watch tS . aieranee 
Ladies sets ..-- sik cilia al a gee nn 
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899 Furniture and fixtures of every kind _____-~.--.... 1,500 00 
Rings, vents and ladies’ | Pap ne ON ae ——— ll 

ial ? sib ialcldaiuiniih tiie 450 OO 

Gents’ chains, gold and silver and rolled-plate .. Fe 850 00 
Ladies’ a ss ic eile ™ sina tilts a Neal lta iat a ii S00 OO 
Opera glasses —- , Regt en . 250 00 
| Ings ..- : omnes taaitiaiiidiaialiaae a ne 
(Qne regulator - : salle . 190 oO 
Bracelets | ale .. 400 00 
Scart pins Co A Sa ee ae - Sa 150 OO 

i 


Spectacles Se ee : a 
Gold pens and pen-holders : meee —— 
Gold sleeve buttons, rolled pial i collar a war ¢ 250 OO 
Loose diamonds al . GPCR ae me ee , HOO OO 
Book accounts YS Se ee 
Masonic pins and studs ce 200 OO 
Jewelry cases - , ual 75 OO 
(sold and silver thimbles _- . . LS OO 
Optical goods . i aia , . 20 00 

That the above dot Ss not em! race very article. but is a fair esti- 


. P . 4 rte ' ail } 
mare, based UPO! COSL prices LOAL a tt time the marshal seized the 
; 


; ’ ’ ' , 
tures and took the w s;from C. C. Bennett the as- 


signee, there was a valuable safe worth at least $5500.00 1n the store, 
} } } ; . . » P s1.: . . : 
Ipon whieh there was Owing soVU mat this athant is Informed and 
, i] ] 7 : ’ 4 . > 7 ’ " . : ; 
So states that the | nited States 1 iiter levving upon sald safe, 


turned the saine over to M. A. Bielford. agent of the Hall’s Safe and 


i 
Lock Col pany and that said \ safe has, through the act of 
said marshal, disappeared from tl ts belonging to the creditors 
1 Norman & Brot! 


rther says that he has heard read the afh- 
‘| | hat part of sald 


’ ' ° . . 
+} rm ‘ ’ } } ; j ‘le } 
amadavit whereln Is Claimed | . mant told said ersnem 
+ | ’ ] { t} ’ ’ it ‘ 7 ‘ | /) ; Baie ’ t | | |] hy } 
Lil Lie Lilla ivi Wwci Wort i : OVE! Liit crite y et cil iis ila- 
} } ’ } | i 
ZZ ' , | a as 
ILI Ss, Hna that ih iii il [ ™ rUU 1} Cash il cd Liat hie had 
1} : ‘ . , 
‘ ; ;  tiye? 7 ; ane o> 1 ' " ‘ . " 
i chil (iCGUD Ss OU ()i tlle Still): i "iL TLie Is 1HMCOorTrres ind untrue 
: : : | ner 4 -1 Wiarel ; 
i this regard: Liat, stead OFT s ne to sald |] lershem, athant 
’ || biae I] . | . ical ‘ 4 i ryt — *? yi) OM) ;% . j ‘ cd 
old fim | lershnem Lia Ub ad OUl vv in eash ane 
nt ti 7 ‘a1 ryPVT 1 ’ ' + | st Ti } ] eid 
AGAe Lit SrLIiLit CLEGG iit iii . Nn , Pe. Litealt vil ‘ pictti Prarie Hitli 
i debt of abont 8200.00 1 nd ahont $1.00 for 
old debt of about $200.00 to | and about $1,000.00 for 
| > 1, 47 + 
c is le 1) pUPrCH Seq had nO Ov or aimerent 
. ment to salad lCrsih : 
:' : " ' ; . , ] 
That affia hes heard read f one Peter Lapp, and 
‘ ' " t ™ ' . ’ ’ é 
ilariv that po 110 Lapp claims that thisathant, 
’ ; : ’ 
} ’ y,7 " ’ ~ ’ > y ’ 
Pe OU) day septen) i] » PITH) ( | 304 that he 
' ' ' , , ' . ‘ : = , 
$4,000.00 cash on hand, and, w ) bis (athant’s) stock, tools, and 
! ae . : } : ) 
ixtures, Was worth A&LUUUU.UU ad aoove all | es >that 
| } | t MP CMM) F | | 7 on 
ne owed avout &LVUUVULUU r mel mse, and had pald that since 
Priwing 7 (‘lhieno anc«d had | , | £1 OOO 00 an nreh oe 1 ' 
aArTrivili?’ itl nicago, ANG DAG Also pa S @i, , , Oll PUTCIIASCS iuSsti 


made: And Lhnat the Ssuime 1S tais i very many particulars: that 
.. ’ . : ‘i ‘ P a] ne . <> = e 
afhant did state the following hat they had about $3,500.00 In 
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} } | } 
Tst } | . o¢ ’ ' : 
casn, and that thelr stock and toois was worth abou Ss much more 
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Clocks - ; — HOO OD 
Silver-ware eee wee ne eee 150) OO 
All watches (except 3 fine (POL ) ° ee anon ieee 1500 OO 
Three tine gold watches, $275, $125, and $275. _-- : G75 OO 


Ladies’ sets er ae hee St) ON) 


Furniture and fixtures of every kind -...-. .__- -_-e. 1.500 00 
Rings—gents’ and a diate. SEED mira wae ao ~ 900 00 
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- we io ie A5O OO 
‘hains -vold and sil veé rand rolled-plate a see SAC) (hM) 


chains We. wie LMP ae eee S00 VO 
lass ~ i , s a ee ees : 250) (i) 
Hammond rings. ' 1 shiialieiieiae cilia eile aae la 125 OO 
ne reculator is | 150 OO 
sracelets . ee LO) OO) 


ins So ee ; ; 150 OO 
LOO OO 


i? : . — 
. — — 
~ ind nen-holders ; : — ae P50 th) 
. ; , , , } 1? ’ rs) 
Oye Seaae ij eee ro} we } i 3 (j COLIOT ; ZOU thi) 
amonds ese pees Hou OO 
> Baw 
Onunts eee ae ou UO 
711" +? | efriscie Ji) (i) 
‘&s, ai ii : ace - - ~ _ 
sec ; : ce 5 00 
« , } 
d silver thimblies ) ‘il 3 S UU 
o , 
woods sa ; Pee ae ? oe UU 
y , 
i>7 it a 7 ' ’ | 
: | 
, _ SEENNET 
CHARLES C. BE! 
j j > ] ] le . : 
2WO)] () 23th da }' bua ry, 
ViEeR ‘ 
' L A. MERRICK 
Pull H / 
f iyi ii » (vn sia 
i ti j 
\IINNESOTA 
- ij 
} j } at j j 
1) " ' : | ’ +] i] _* ; 
I Crs cat ri’ au scl I rbcil > Was. Ol 
' | ’ 
j | Ler Tiit i roc , ¢ i Ph iy i] Site row —_ a | 
ierlfl of the cou s Minnesota 
- 1 +) _ . | 
[ IZ Of . >is qaay } DD ‘eCInver, 
SSo, alant recelv¢ ichiment, duly issued out 
tne Gistrict Ccoul 101 piehnnepin county 1b an action 


26o . , T no , 
Toh) irdy was | rf and Axel B. Van Norman 
: \ »% \ wae ) } y*T } \ ; ,) 4 Rr +] . Lar gar 
i\ chil OLilictil, pal ; it sLNOPIIATI G rover, Were 


(Feil Lidl I 
\7 ’ f . 
it] | al (I i] i] ' | : ive LTA. Ollie Ji Lie ) alnLul ‘ 
| ’ . ’ t ; ; ’ 
| s l ae | ceeded to the store of sald 
+ ' ’ ’ ’ ? | } 
ins, a Lng past tweive, noon, oI sal 
> 
" : 
— ‘ ; 
| OOK possession Or the same 
‘ 
, ' . . ° : | » 4 : ‘; hy yf 
| i J «ch ita Wri ‘J <i LCLILLIC LI ) 
} 
; ; . 4 
i LA I . ' i J sacl (j _ ore ‘3 i} papers, 
, 2 + 7 . ‘5 . ‘| 
Lit ’ i i ‘ eeree ’ iS ili tile 


oO] =i 1 WwW L OF 

fhant remained int ve, undisturbed, and peace- 

ssion of said stor: itents, under and by Virtue 
writ of attachment, ul guartel past four o clock in 


ee 
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. . . ’ 1 y* , a 
*¢ vale. ‘ webu e ' i sa f : . .> oO TiyriewFf « ‘ vs 
: entrance into said store without the eonsent of afhiant: that said 
: , , ’ ; os 1 ry YT. ™= hoe 
Hopping then and there claimed to be a United States denutv mat 
. 7 . 
p . : ] : , } : , i . 
shal. acting uUnaGel A writ or attac! rent wsued out ol} the ADOVe 
*? ; ) ; ’ sel ] t ’ | oct : : ] . £ 
court in the above-entitled action ; that said Hopping proceeded to 
uy . 
’ . : y . ° . 
ALtacn said stor and contents, save and except Sald certain watches 
. " » . 7% } 4 ij 2 4 | +] ‘ ,y* ‘ 
which Salad Hopping aiOoOWedG LNIS ATIANDL LO LAKE: LNA cLiDdELihi pro 
' 1 ao; 11) ' ae ‘es syst? » ’ ’ - ) 7. i 4 | } ¥ ase [| avay 
tested agalnst sald OppIhnYEe Ss Course tLven, ANd lelllnge sala OpPpiip 
that his (afhant’s nstruct ns were 0 ttach said store and 
HOD Ail 1tS contents, whieh fhe T] li nad Gol LOoat at the time 
’ j } } 
sald Hopping entered said he was accompanied by |] 
5 « | 
?P- = ) ¥ \ } } \ I? ' } fy" j 
A. Ringwald and JJ. More ind and ¢ D. O'Brien that aman 
. : | . } , ” . ' , | | j a 
remained 10 sald store 1h the possession oF the same and all 1tS con 
’ ’ , : 
. . ’ . — " + : ‘ + »? q ; 
rents, and particulariv in the manual POSSeSSioOn OF Certain watebves 
i a 
. : ° ; ¥ — : ] ' . 
described md Ota return oj eieriee mn SAaIGd ACLIOI ntil about ha 
‘ { \ ; wale | +1 ? ‘ ; . : 1 7 : ? ) ‘ | i 
past SUV eil  UCIVLAK bil i ~ Vil Lik? Gi “<i i Liat} wit Piatt naries 
ial al » Bas \ al 
Bennet entered sald store, accom!) i] (i DY \ Mier CK, ANd Sala 
4 ‘ : j ij ' : j 4] . ' ] 
Bennett presented to atiant a D iin the sum SiSUUeU tor the 
faith? li GISCI rve OF the au is SS) eC OF SAIG Val 
T ) ,Y¥ . . 
Norman & B other, approved | iO} i lng lage Of Uli 
: 
] es | / , ii | . | i . . : ] j 
qaistrict court: that said Benne Lnen and there announced that te 


was the dulv ippotrnted and quailned assionee oI said Van Normans. 


, Y 5 
and demanded ot athant the possession of said store nd ail 1tS Col 
- , , 
tents that athant. as required D iv if \ ead nto thre manual 
] 

. ‘ aw rte ‘+ $4) wratah boris i anand al 
possessiol) Of Shid i NIeLL Lil VWALCHNeS ADOVEeE MeCHNLIOGHNed, ANd AISO 
> . ‘ : ;% ; ; ‘ 
the possession of the said store and all its contents, together with 


} l- | + | fyy | t ry +} ’ 7. 13 ) ' 7 ‘| ' ‘ +} 
tne Key to the daoor oT sald store: that said PC LIT Leh) ANa Lonere 


7 n | , _* ; ’ " ’ va . : all 
announced tha t was 1h the } =s S10n O| SA1lG store And all its 
, , , . " +. + 
; 4 +} ieals ' ot , : . 4 _ ; ‘ ; \; _ 
contents as the adulyvy appointed and quainmed assignee oi sald til) 


’ j } I; 
: ‘5 7 ’ Y,rTTpge, rye ri ; Be ,) ' 4 « *, ' he vv ‘ 4 ) 
Normans tha cALiici til Liitit PARP GS il SiiiGi wit, If iVitlYv SHis »Cll- 
° ’ 


nett In the quiet POSS Ssion ol Lie LTT and its COntLents. 
: 
That afhant has read the affidavit of Gus. J. Hopping, and pat 
| 

ticularl\ coInmencing W th the Zb6th Iine of pace l of said afhiday | 
and ending with line 7, page 2. of said aftidavit: that said 
A(t; statements between said lines are unqualifiedly false and un- 
true: that. on the contrary. athant claimed at all Limes to be 


. H : ;) , ~ ’ " vy ’ . sf 2 ‘% : .' ss “., ~~ 7 
In Lie possession Ol Sald store and all Ss convents Underand OV ViIr_Lue 


. : : , , 
‘cd a - £ rT « 7s. he 4 ; sa f t of +7 
ol said Writ Ji LLLACH INE iit Belek ‘j Ae 1] Lie ‘ iif { uri 
rz” ; ¥ ; 5 
‘ o ¢ + by -_ om att —s ‘, . . at | 
Phat at the time afthant entered said store the show-cases in tlh 
} ‘ + ] {7 } ‘ 1 
‘) . j Ta ‘ ‘ 1 i ; : ® " 
Sume seemed to ve Tu ana man’ couid detect no vacancles 10 Said 


stock. 
JOHN PETERSON. 


. : . | fn « . ‘ j . ' ° 
Subseribed and sworn o before me this YSth dav Oo] January. 


| NOTARIAL SEAL. | L. A. MERRICK, 
Notary Public. H nnepin (0., Minn 


OSCAR B. HILLIS, Clerk 


a. REORIN tent wine 
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1()7 B “et for th Lnvate d States ¢ | ourt. District of Minnesota. 
PererR Lapp ef al.. Plaintifis. 
Axrert Van NoRMAN l.. Defendants. 


} 


Brief on part of C. C. Bennett, ass e of above-named defendants, 


upon motion to dissolve the attachment in said cause 

Che principal question upon which itis asked that authorities be 
furnished is this 

Does a provision in a deed of assignment under consideration pro- 

viding for the payment of the assignees of the surplus remaining 

. distribution provided for under the law render such assign- 

: null and void ° That this is an important question, not only 

eval view, Dut as affecting large amounts of property and the 

d interests of verv. many creditors in this State, will not be 


First. We assume that the insolvent law of 1881 is constitutional. 


i i | [ Ss Deel) SO dé i d. nov. onuiy WV this court, but by the 
[pret urt of this Stat 
Mathe Nesbit, 13 Federal Reporter, 872. 
Weston vs. Loyhed, 30 Minn., 222 
Wendell vs. Lebon, 30 Minn., 234 
LOS Second. The law in its essential features is a bankrupt law 
ind VCTY & rent on 
Third. The assignment is not o1 inobjectionable in form, but 
sin strict accordance with the law of 188] It is an assignment 
b defendants of all then property ind estate nol exempt by law for 
thie equ il benefit of all their creditors, in proportion to their respect- 
Ve Valla Cialis, who shall file rereases of their debts and claims 


‘ly debtors. 


Section 1, act 185] 


The insolvent act is for the sol and exclusive benefit of such 
ereditors as shall file releases to the debtor of all claims, other than 
such as may be paid under and D\ virtue of the prov'sions of the 
act, St ction 1 of the act. as also 

Section 10, and Wendall vs. Lebon, 30 Minn., 254. 

Section 10 of the insolvent act of 1881 provides in very plain 
language : 

‘* No creditors of any insolvent debtor shall receive any benefit 
under the provisions of this act or any payment of any share of the 
proceeds of the debtor’s estate, unless he shall have first filed with 
the clerk of the district court, in consideration of the benefits of the 
provisions of the act, a release to the debtor,” ete. 

Fourth. The clause in the assignment providing that the 

409 surplus (if any), after paying such creditors as shall have filed 

releases, shall be paid to the assignees, does not render the 
assignment void. 


op ye 
27 =} 3() 


nl IRR" CLINE. ale MINCE =. = a ‘a 
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(a.) Such a provision is only a declaration of the legal effect of 
an assignment under the act of 1581. 
Conklin vs. Carson, 11 I]ls., 505. 
Finlay vs. Dickenson, 29 Il, 9 


(b.) It was but the declaration of a resulting trust which the law 

would raise had it not been inserted. 
Cross vs. Bryant, 2 Seam., 36. 

(c.) It does not invalidate the assignment, as creditors not filing 
releases can pursue their remedy against the property of the debtors. 
either in their hands or those of the assignee. 

New Albany & S. R. R. Co. vs. Huff, 19 Ind., 444 
MeFarland vs. Birdsall, 14 Ind., 126 
Kneeland vs. Cowles, 4 Chand. (Wis.), 4. 


(d.) The reservation to the assignors of the surplus, after paying 
al such creditors as shall file releases, as provided for under the act 
of 1881, is not fraudulent, and does not in any manner invalidate 
the assignment, for it is no more than what the law would imply. 

Morgan vs. Bogue, 7 Neb., 452 

Bigelow vs. Skinner, 40 Mo, 195 

Richard vs. Levin, 16 Mo., 596. 

Johnson vs. McAllister, 30 Mo., 327. 

Bergin vs. Bergin, 1 Iredell (Law), 455. 
410 -~—s Eli vs. Hair, 16 B. Monroe (Ken.), 270. 

Bailey vs. Hills, 27 Tex., 434. 

Livingston vs. Bell, 3 Watts, 198. 

Mechanics’ Bank vs. Gorman, 8 Watts & Son, 304. 

Skipworth vs. Cunningham, 8 Leigh, 271 

Phippin vs. Durham, 8 Grat., 457. 

Miller vs. Stetson, 32 Ala., 162 

Hindman vs. Dill & Co., 1 Ala., 689. 

Brown vs. Lyon, 17 Jd., 659. 

McCall vs. Hinckley, 4 Gill., 128 


Fifth. ‘The defendants, as partners and individually, assigned all 
their property of every kind under the law. 

(a.) The deed of assignment is executed by the firm and in the firm 
name, and also by each member of said firm individually. 

(6.) The schedules (copies of which are before the court) show that 
all of the property belonged to the firm. 

(c.) The list of creditors (also before the court) shows no indebted- 
ness,except upon the part of the firm. 

Sixth. That in reference to the claim of plaintiffs that there was - 
collusion between J. H. Purdy, attaching creditor, and defendants, 
there is not the slightest basis for any such claim. 

(a.) The affidavit of A. B. Van Norman shows that defend- 
411 ants knew nothing of any such attachment until it was made, 
and they had no understanding whatever with Purdy or any 

one else. 

(b.) The affidavit of A. N. Merrick shows distinctly and unequivo- 
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cally that there was no understanding or arrangement, implied or 
otherwise, between Purdy and Van Norman, and that the affidavit 
of Alvah L. Roe as to what was said in the office of Merrick & Mer- 
rick was wholly incorrect. 

(c.) The affidavit of L. A. Merrick shows that there was no under- 
standing, implied or otherwise, between Merrick & Merrick, acting 
as attorneys In bringing suit for J. H. Purdy against defendant, and 
the defendants, and that the action of Purdy was commenced as re- 
quested, upon his written order and request and without defendants’ 
knowledge and consent 

Seventh. The court will bear in mind that the assignment was 
not made and filed until some three hours after levy of the attach- 
ment by the plaintiffs in this case 

We submit that none of the points attempted to be made by the 
plaintiff are well taken. The court will not try a question of fraud 
(if there be any such question in tle case) upon affidavits. Nocom- 
plaint has been filed setting up fraud in the assignment, and it is 
now too late to allow such a proceeding; but we submit that upon 
the affidavits no foundation has been made for allowing a bifl to be 
filed attacking the assigument on the ground of fraud or collusion. 

There is only one question really at issue, arid that is whether 
112 = the plaintiffS in this case should obtain through this court 

what they have denied in the State courts, viz., an unlawful 
pre ference over the other creditors 

We submit the questions involved to the decision of the court. 

MERRICK & MERRICK, 
i. HOOKER, 

ROGERS & ROGERS, 
LANE & DODGE, ANb 
NATHAN COHN, 


Attorneys for Assignee. 


~—— 
— 


hiled February 5, 1884 


OSCAR B. HILLIS, Clerk. 


L’nited States Cireuit Court for the District of Minnesota. 
Term Minutes, December Term, A. D. 1883, February 18th, 1884. 
Perer Lapp et al. vs. Axet B. VAN NORMAN. 


The application and motion of Charles C. Bennett, assignee, 

113 praying leave to intervene in this action and become a party 

defendatit herein, and moving the court to dissolve, vacate, 

and set aside the attachment heretofore made herein, having been 

heretofore fully heard upon the affidavits and reargumenis of the 

attorneys for the respective parties and by the court taken under ad- 
visement: 

Now the court, after due consideration thereof and being fully 
advised in the premises, files its written opinion concerning the 
sate. 

Pursuant thereto it is by the court ordered as follows: First, that 
Charles C. Bennett, assignee, do have, and he is hereby given, leave 
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to intervene and become a party defendant herein ; second, that 
the motion to dissolve the attachment be, and the same is hereby, 
denied. 


UNnrIvTeD STATES OF AMERICA. 


I, Osear B. Hillis, clerk of the circuit court of the United Stat 
for the district of Minnesota, do hereby certify that the foregoing is 

‘ ‘ a 
a true copy of the bill of complaint, answer, undertaking for attach- 
ment, affidavit for attachment. deed of assignment, afhidavit of Axel 
B. Van Norm: hond of assionee. schedule of nr - helte. 
). an . OTrinan, Ond Ji GASSi¥vViicc, Cried Li i proper V atlie ot (it Ls 
in reassignment of Van Norman & Bbro., order to show cause whv 
attachment should not be dissolved, also affidavits therefor, affidavits 
»f the defendants an: 
fendant’s a flida vits on order to show cause, assignee’s brief on 

414 motion to d 


Bennett, assignee, leave to intervene, and motion dissolving 


tne assignee on the order to show Cause, de- 
: } | >) >) , ‘) — . ‘ 1] . . ’ e ‘ 
issolve attachment, and order allowing Chas. 


attachment in the cause therein named as fully as the same appears 
of record In my olhice. 

Witness my ha nd as clerk and the seal of said court. Done atl 
office in St. Paul, Minnesota, this 8th day of December, A. D. 1884. 


| SEAL. | OSCAR B. HILLIS. Clerk. 


To Merrick & Merrick, attorneys for plaintiff: 
You will plea se take notice that the within and foregoing, together 
with the pl a rs in said cause, is hereby proposed as and for the 
proposed case 1 the within ititled action, and you are notified to 
serve upon the ther cililaadl a M vithin ten days from the date of service 
Insert therein. 
EN & WILSON, 
Attorneys for Defendant. St. Paul. Minn 


hereof, any amendments you may desire 


Service of the within and foregoing proposed case is hereby ad- 
mitted this 23d day of December, 1884 


MERRICK & MERRICK 
Altorne UE for Plainti 


415 This case 1s correct, with extended exceptions on part of 
plaintiff puc in, and, with proceedings in case, is satisfactory, 
and case may be signed by court 
MERRICK & MERRICK 
Plaintitis’ Attorneys. 
The foregoing — s all the evidence and proceedings, and is 
allowed is the SoC tt] ed CAS 


January 9th, 1885. 


HASCAL R. BRILL, Judge 


Settled case filed March 4, 1885 


R. W. BELL, Clerk 


It was verbally stipulated in the foregoing-entitled action that the 


hn AR ae i ne BIE 
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defendants’ motion for a new trial in said cause might be brought 
on for hearing before the district court in and for the county of 
Ramsey and State of Minnesota, without notice, and might be heard 
upon the following grounds, to wit: 

First. On the ground that the verdict 1s not justified by the evi- 
dence and is contrary to law. 

Second. Errors in law veccurring a 
the defendants. 


t the trial and excepted to by 
116 = Sratre or MINNEsoTA, County of Ramsey : 
District Court. 


CHuarues C. Bennett. Assignee, &e., Plaintiff, 


H. R. Denny. Defendant. 


trial is denied. 
January 13, 1885. 


. 


After hearing counsel. order d th il at fendant ~ motion for a nuew 


H. R. BRILL, Judge. 
(Endorsed :) Filed January 138, 1885 


STATE OF MINNESOTA, County of Ramsey. 


| 


District Court, Second Judicial District. 


CHARLES C. Bennet, as Assignee of Axel B. Van Norman and 
(zustave Van Norman, Partners as A.B. Van Norman & Brother, 
Piaintiffs 

H. R. Denny, Defendant. 
117 You will please take notice that the defendant appeals to 


the supreme court of the State of Minnesota from the order 
of this court in this action entered on the 12th day of January, 
1885, denying defendant’s motion for a new trial in said cause. 
Dated January 16, 1855. 
C. D. O'BRIEN, 
Attorney for Def ndant. St. aul, Minn. 


To Merrick & Merrick, attorneys for plaintiff, and R. W. Bell, 
clerk of the district court. 

Endorsed :) Due service of the within admitted this 17th day of 
January, 1885. Merrick & Merrick, attorneys for plaintiff. R. 
W. Bell, clerk of court. Filed January 19, 1885. R. W. Bell, 


er 
CiCrrR, 


— F 
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yy ’ y * . " " . 

7 | | , . ; " ; 

AS / MUCTLUAtHG 1” SLAY Proceed if7s fjii Appea Pe Cs iit Order. 
: a/v : i ‘ 


STATE OF MINNESOTA, | __ 
(ounty ot Rams “. } aes 


CHARLES C. BENNETT. as Assignee of A. B. Van Norman & Brother. 


7 } : Si | } . be | . ° ° ; 
Whereas an order was entered 1n the above-entitied action 1n the 
ne : (° > ' el } . nes 
district court of the county of Ramsev on the 12th dav of January. 


a‘ . “bs i ; a ee 
LSSD qenving detendal tS motion tor a new trial Wn ee cause, nere- 


. 


tofore duly made therein ; and whereas the said defen _feeli 


aps ore ved thers by, desire Ss to app al therefrom to the woes 
of this State: : 
va the refore, we, Robert A. Smith and William Dawson, of St 
Paul, Minn., do undertake and bind ourselves in the sum of six 
thousa id dolla rs that the said appellant, H. R. Denny, shall pay the 
costs of said ap ypeal and the damages sustained by the respond nt in 
consequence thereof if said order Or any part thereof is affirmed or 
said appeal dismissed, and shall abide and satisfy the judg- 
419 ment or order which the appellate court may give therein 
Dated this 17th day of January, LSSD. 
ROBERT A. SMITH. SEAL. 
WILLIAM DAWSON. {SEAL. 


——— 


STATE OF MINNESOTA, | 
County of Ramsey, | 


ae 


Robert A. Smith and William Dawson, of St. Paul, Minn., the 
sureties named in the within undertaking, being severally sworn, 
each for himself says that he is a resident and freeholder of said 

State and is worth the sum of twelve thousand dollars over and 
above his just debts and liabilities and exclusive of property exemp\ 
from execution. 

ERT A. SMITH. 
JAM DAWSON. 


Subscribed and sworn to before me on this 17th day of January, A. 
D. 1885. 
E. S. GORMAN, 
Notary Public. Minn. 


(Indorsed :) Undertaking to stay proceedings on appeal from order. 
apnea of the within admitted January 17, 1885. Merrick & 
Merrick, pl’ffs’ att’ys. I hereby approve the within undertaking and 

sureties thereon. Hascal R. Brill, district judge. January 
420 17,’85. Filed January 19th, 1885. R. W. Bell, clerk. C. 
D. O’Brien, attorney for appellant, St. Paul, Minn. 


ce" a RNC 
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STATE OF MINNESOTA, County ot Ramsey 
District Court. 
CHARLES C. Bennett, as Assignee, &c., vs. H. R. Denny. 


[, R. W. Bell, clerk of the district court in and for said county of 
tamsey, do hereby certify and return to the supreme court of the 

ite of Minnesota that the foregoing contains true and correct 
copies of the pleadings in said cause entitled the settled ease filed 


} 


‘use. the order denving defendant’s motion for a new trial, 


notice of appeal, and the undertaking on appeal, and that the same 
and al! of the same are still on file in my said office. 
Dated at St. Paul, Minnesota, this 24th day of March, LSS). 
Seal Distriet Court, Ramsey Co., att 
R. W. BELL, 


Clerk of the Dnstrict Court, Ramsey Co., Minn. 


til Kendorsed : No. L116. State of Minnesota, supreme court. 

April term, 1885. Chas. C. Bennett, as assignee, &c., respond- 
ent, vs. H. R. Denny, appellant. Return on appeal. Filed M’ch 
26th, 1885. Sam. H. Nichols, clerk. C. D. O’Brien, att’y for ap- 


2° STATE OF MINNESOTA 
Supreme Court 


CHARLKEs C. BENNETT. as Assignee, Xe... &e.. Respondent, 


H. R. Denny, Appellant. 
Sam] HH Nichols, lisq., clerk oO! the said court: 


Pi ase place above cause on Apl i veri, LSS5, calendar, with Mer- 
rick WN Merrick, attorneys for respon lent, ©. |). O’Brien. attorney for 
appellant, and oblige— 

se Yours truly, C. D. O'BRIEN. 
| Alt’y for Appellant. 


M’ch 27th, 1885 


indorsed : Note of issue. “led Mich 28th, LSSo. Sam. H. 
Nichols. clerk 
123 STATE OF MINNESOTA 


Supreme Court. General April Term, A. D. 1885. 


Cras (Cl. BENNETT. as Assignee of Axel B. Van Nor- 
man, el uf Les i} lents ' > 
man, et al., Respond ? -No. 80. 4116. 


H. R. Denny, Appellant. | 


Us 


JuNE 2np, A. D. 1885—Tuesday morning, 9.30 o’clock. 
Court convened pursuant to adjounment, all the justices being 
present except Associate Justice Vanderburgh. 


This cause came on to be heard this day upon the return to the 
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Thereupon the same was argued by counsel for the 


appeal herein. 
and taken under 


respective parties, submitted to the court for decision, 
advisement 
A true record 


SAM. H. NICHOLS, Clerk 


The foregoing is a full and true copy of the minutes of argument 
in the above-entitled caus 

ic ~ 4 Vi 

Attest SAM. H. NICHOLS, Clerk. 

Indorsed: State of Minnesota. Supreme court. Chas. C. Ben- 
nett, assignee, Xc., respondent, vs. H. R Denny, appellant. Copy of 
minutes of argument Kiled July 18th. A. D. 1885. Sam. H 
Nichols. clerk 
424 SY 

Supreme Court \p1 ‘erm, 1885 


' 1? era mm oa Acai wool 2 VV larmma ‘. os 
CHAS. ©. DENNETT, as Assignee ol Axel B Val Norm in and Gustay 


} Ay on a ie ' . ) } 
Van Norman and Brother. Respondents, 


32 Minn.. 60.and Simon and Wolf ». Mann. U.S.. Apr. 


lesmenat laces = , + toe , ] 
ivent iaW 1S nol invalidated by Lue 


? 


An assignment 


frau ot the assignee. 
The attachment of the. prope rty of the debtor assignor gives the dis 
trict court jurisdiction of the assignment, a jurisdiction which 


cannot be a ittacked COl llat Le rally (if 11 Cahh 1n any Way) by show- 
ing that the attachment was collusive or fraudulent. 

Prior to the making of an an Wim. oot but on the day 

AYH when it was made, the def dant, as United States 

|, by virtue of ear ss of the circuit, court 


against the es attached the assigned property; the as- 


slonee mad ap yplication LO the ecircult court to be permitted LO 
intervene the action 1n which the attachment issued and to 
herein, and for the dissolu tion of the 


eoelanage a sane defendant t 
attachinent Leave to intervene and become a party defendant 
granted, but the motion to dissolve the : ittach ment was 


was 
denied. 
Held. that such denial does not bar or prevent the assignee from 


¥ r ; nas Pace | » 4 = ' : 
proceed lip avgvalhst the marsnal as Io! the conversion Ol the assigned 


property though the attachment remains undissolved. 
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426 Opinion. 
Supreme Court, April Term, 1885. 


Cuas. C. Bennett, as Assignee of Axel B. Van Norman and Gustave 
Van Norman and Brother, Respondents, 
DS 


H. R. Denny, Appellant. 


The holding of this court, Jn re Mann, 32 Minn., 60, that an as- 
siyninent under our insolvent law is not invalidated by the fraudu- 
lent intent of the assignor, has recently been followed and sanctioned 
in Simon & Wolf v. Mann, Ass’r, to 885, a we see no occasion to 
re-examine it. 

In the case at bar fraud is charged upon the assignee, as well as 
the assignor, and in that particular the defendant “claims that it 

differs from Jn re Mann, but we qftene with the trial court 
427 that the difference is unimpurtant, and that the principle of 

In re Mann is applicable to fraud of the assignee also: The 
considerations presented in the opinion in that case, except such as 
relate to the criminal or penal liability of the assignor, are entirely 
applicable to fraud of the assignee, and, in addition to what 1s there 
said, it is to be observed that by section 9 of the insolvent law the 
court in which the assignment may be said to be pending is author- 
ized, “for any proper cause,” to remove an assignee and appoint 
another in his stead, and is required to order a removal upon the 
vote of two-thirds in number and amount of the creditors. This 
provision appears to be based upon the idea that the assignment 

may be made to an incompetent, dishonest, or otherwise unfit 
428 assignee, and that, nevertheless, the assignment shall stand 

and “the property be aist ributed among the creditors under it. 

[t is also said that this case is distinguished from Jn re Mann by 
the fact that here the attachment upon which the assignment was 
based was collusive and fraudulent. 

Whether there is any way in which fraud in such an attachment 
can be taken advantage of to upset an assignment we need not now 
inquire. Certainly the attachment gives the district court Juris- 
diction of the assignment, and that jurisdiction cannot be attacked 

ollate rally, as is attempted to be done in this instance. 

[It remains to consider the effect of the action of the Federal cir- 
cult court. 

[It seems that prior to the making of the assignment in 

429 question the defendant, as United States marshal, by virtue 

7.) process of the circuit court, had attached the assigned 
property. 

The plaintiff, the assignee, made application to the circuit court 
to be permitted to intervene in the action in which the attachment 
issued and to become a party defen dant therein, and for the dissolu- 
tion of the attachment. Upon a hearing leave to intervene and 
become a defendant was granted, but the motion to dissolve the at- 
tachment was denied. 

2I8—330 
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' &, ]; . — , rat S see amaal - , , oe 
Appeal rou district court, second | udicial district; county of Ramsey 


This cause having been du y argued and submitted at the general 
April term of this court, A. D. 1885, upon the return to the appeal 
herein 

Now, after full and mature deliberation had thereon, it is here and 
hereby ordered that the order of the court below denying a new trial 
herein appealed from be, and the same hereby is, in all things 
ufirmed, and that the respondent above named have judgment 
according |y. 

Entered July 8th, A. D. 1885 

By the court. 

Attest: SAM. H. NICHOLS, Clerk. 
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| hereby certify that the foregoing is a full and true copy of the 
original order for judgment entered the above-entitled cause. 


Attest: [SEAL. | SAM. H. NICHOLS, Clerk. 


Indorsed: No. —. State of Minnesota, supreme court. Chas. C 
Bennett, assignee, &c., respondent H.R. Denny,appellant. Copy 
of order for judgment. Filed July 18th, A. D. 1885. Sam. H. 
Nichols, clerk Entered on page 77, Book E 


STATE OF MINNESOTA 


CHARLES C. BENNETT, as Assign f Axel B. Van Norman and 
(7USta\ Van Norm in. Part ners 3. Van Norman and srother., Re- 


spondents 
; 
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| _ "2 , thy y Qe ; 7. lev ' Qe > 
, ‘ »)> bP LIS j ' , I ity, 2, 


y are SAM. H. NICHOLS. Clerk. 


STATE OF \LINNESOTA Lol 14] Z| | 


‘ ~ } ] : 5 as : . | : . , 
A N Mi mrick, DeINg dul VY SWOFPTI! savVs that he 1s one ol the re- 
: ' ' ‘i, ‘ . . Te ; : : ‘ 
spondents’ attornevs in the above-entitled action; that the 
ust and 
| + | , j . : 5 | . : 
eorrect and nave been necessarily paid OI incurred Luereln. 


A. N. MERRICK 


a4 : “eb ‘ ] . . : ow . 
bod foregoing bill and items of disbursements therein are ] 
i 


Subscribed and sworn to before me on this 16th day of July, 
1885 
‘Notarial Seal tlennepin Co., M 
| L. A. MERRICK, 
Notary Pul f e. Hi nneprn County, Minn. 


(Indorsed 


To C. D. O’Brien, Esq., attorney for appellant, St..Paul, Minn. 
Dear Str: Please take notice that on the 18th day of July, A. 
|) ISSd. al 1] o'clock i It).. appli arion will be made LO S. H. 
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. Nichols, clerk of said court, at his office in the capitol in the city of 
St. Paul, Ramsey county, Minnesota, to have the foregoing items of 
costs and disbursements taxed and inserted in the judgment to be 
entered herein. 
Dated July 16th, 1885. 
Yours respectfully, MERRICK & MERRICK, 
Ait’ys for Respondent. 


435 Affidavit of disbursements on trial and notice of taxation of 
costs. 
Due service of within affidavit and notice admitted this 17th day 
of July, LSSO. 
C. D. O'BRIEN, 
Attorney for Appellant. 
MERRICK & MERRICK, 
Attorne Us for Respond nt. 


Filed July 17th, 1885. 
SAM. H. NICHOLS, Clerk. 


436 STaTeE oF MINNESOTA: 
Supreme Court. April ‘Term, A. D. 1885. 
Cuas. C. Bennett, as Assignee of Axel B. Van Norman ) 


and Gustav Van Norman, Partners as A. B. Van Nor- 
man & Brother, Respondents, 


| 
i). | 
H. R. Denny, Appellant. | 


No. S(). 


Pursuant to an order of court duly made and entered in this cause 
on the eighth day of July, A. D. 1885, it is here and hereby deter- 
mined and adjudged that the order of the court below denving new 
trial herein appealed from, to wit, of the district court of the sec- 
ond judicial district, sitting within and for the county of Ramsey, 
be, and the same hereby is, in all things affirmed; and it is further 
determined and adjudged that the respondents above named do 
have and recover of said H. R. Denny, appellant herein, the sum 
and amount of forty-three dollars and thirty-five cents, $43.35, costs 
and disbursements in this cause in this court, and that said re- 
spondents have execution for the enforcement thereof. 

Dated and signed this eighteenth day of July, 1885. 

By the court. 

Attest: SAM. H. NICHOLS, Clerk. 


Statement for Judgment. 


I cree anni ecebseninion apiblbendonnncrncninnpielias 2 a 
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437 Indorsed : State of Minnesota, supreme court. Chas. C. Ben- 

nett, assignee, &c., respondent; H. R. Denny, appellant. 
Transcript of — nt. Filed July 18th, A. D. 1885, at — o’clock 
—in. Sam. H. Nichols, clerk. A. L. Levi and Merrick & Merrick, 
attorneys for respondent. P age No. 100, Book H. 


(Indorsed.) 
STATE OF MINNESOTA, 88 
Supreme Court. 


I, Sam. H. Nichols, clerk of said supreme court, do hereby certify 
that the foregoing is a full and true copy of the entry of judgment 
in the cause therein entitled, as appears from the original, remain- 
ing of record in my office; that I have carefully compared the within 
copy with said original, and that the same isa correct transcript 
therefrom. 

Witness my hand and the seal of said supreme court, at the capi- 
tol, in the city of St. Paul, this eighteenth day of July, A. D. 1885. 

[Seal Supreme Court, Minn., attached. } 


SAM. H. NICHOLS. Clerk: 


| Endorsed :] 428. No. 4116. State of Minnesota, supreme court. 
Chas. C. Bennett, as assignee, Kc., eapense H. R. Denny, 
appellant. Judgmentroll. Filed July 18th,1885. Sam. H. Nichols, 
clerk. A. L. Levi & Merrick & Merrick, attorneys for respondent. 


438 United States of America to Charles C. Bennett, as assignee 
of A. B. Van Norman & Bro., defendant in error, and to 

Messrs. Merrick & Merrick, his attorneys, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber next, pursuant to a writ of error filed in clerk’s office of the 
_— me court of the State of Minnesota, wherein Henry R. Denny 

s plaintiff in error, to show cause, if any there be, why the judg- 
ment in said writ of error mentioned should not be corrected and 
sper dy justi ice should not be done the parties in that behalf. 

Witness the Hon. James Gilfillan, chief justice of the 
1389 supreme coupt of the State of Minnesota, this 18th day of 
July, in the year of our Lord one thousand eight hundred 
and eighty-five. : 
JAMES GILFILLAN 


Chief Justice of the Supreme Court of Minnesota. 


(Indorsed:) No. 4116. State of Minnesota, supreme court. Chas. 
C. Bennett, assignee, &c., vs. H. R. Denny. Citation. Filed July 
18th, 1885. Sam. H. Nichols, clerk supreme court, Minn. 


440 To the Honorable James Gilfillan, chief justice of the su- 
preme court of the State of Minnesota: 


> 


And now comes your petitioner, Henry R. Denny, by C. D. 
O’Brien, his attorney, and alleges— 
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That in the year 1884 Charles C. Bennett, as assignee of Axel B. 
Van Norman and Gustav Van Norman, copartners as Van Norman 
& Bro., commenced an action at law against your petitioner in the 
district court of the State of Minnesota in and for the county of 
Ramsey, in which the sole relief sought was a money judgment for 
the conversion by your petitioner of a certain stock of jewelry alleged 
to have been converted by your petitioner on the 3lst day of De- 
cember, 1885. 

That your petitioner was at the time of such alleged con- 
441 ~—-version the duly authorized and acting United States marshal 
in and for the district of Minnesota. 

That said action came on for trial at the September, 1884, term of 
said court and resulted in a verdict in favor of said Bennett, as as- 
signee, and against your petitioner for the sum of $5,482.80, the 
said plaintiff in said action claiming ownership to the property in 
question by virtue of an assignment claimed to have been made by 
the assignors, A. B. Van Norman & Bro., to the said Bennett on the 
31st day of December, 1883, under the insolvent law of 1881 of the 

State of Minnesota. 
442 That said Bennett did not claim possession of said property 
by or under any other authority or right other than the said 
insolvent law of 1881 of the State of Minnesota and the said assign- 
ment to him by the said A. Bb. Van Norman & Bro. 

Your petitioner, by his answer and proofs, submitted three separate 
defences and, first, denies the validity of the assignment upon its 
face, and asserting that such assignment was fraudulently made ; 
second, that your petitioner Justified his taking of the property from 
said Bennett’s assignors under and by virtue of a writ of attachment 

duly issued to your petitioner, as United States marshal in 
443 and for the district of Minnesota, out of the United States 
circuit court in and for the district of Minnesota, in a certain 
action wherein one Peter Lapp and Lem. W. Flershem were plain- 
tiffs and the said Bennett’s assignors, A. B. Van Norman & Bro., 
were defendants; and, third, your petitioner claimed in his answer 
and by his offered proofs that the said Bennett, as such assignee, and 
said A. B. Van Norman & Bro. had at the time and prior to the 
time of the commencement of the above-mentioned action duly in- 
tervened in the action and proceedings had in the United States: 
circuit court in the action wherein said writ of attachment 
444 had been issued, and had all become parties to such action 
and proceedings. 

That in said district court testimony was offered which would 
have established the justification contended for, showing the fraud- 
ulency of said assignment, the due issuance of said writ of attach- 
ment, and the intervention of said Bennett as assignee, but such 
offered testinrony was refused, and the jury instructed to return 
a verdict against your petitioner, notwithstanding such offer and 

the testimony had, and the jury thereupon rendered a verdict 
445 for the sum of $5,432.80 against your petitioner; that there- 
upon proceedings on the part of the said Bennett in said action 
were staid by an order of court, and your petitioner duly made a 
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motion for a new trial, which motion was denied by the said district 
court, and from the order denying such motion for a new trial your 
petitioner duly appealed to the supreme court of the State of Minne- 
sota, the same being the highest court in said State in which a de- 
cision could be had in said action. 

That on the 18th day of July, 1885, final judgment was rendered 

in said action in said court by said supreme court of Minne- 
i146 ~—ssota affirming the said order appealed from and holding and 
adjudging that such attachment does not bar or prevent the 
said Bennett, as such assignee, from proceeding against the United 
States marshal, said Denny, in the State court as for the conversion 
of the assigned property, though the attachment remains undis- 
solved, and that the appearance and intervention of said plaintiff in 
the action in said circuit court did not affect his right to proceed in 
the State court against said marshal, and holding that said Denny, 
as United States marshal, had no rights in the property levied on 
under such writ of attachment after the assignment to said 
47 Bennett by said A. B. Van Norman & Bro., under the laws of 
1881, State of Minnesota. 

That all the foregoing facts appear in the records and proceedings 
in said action: In consequence whereof manifest error has resulted, 
to the great damage of your petition x 

Wherefore your petitioner prays for the allowance of a writ of 
error and such other process as may be hecessary to secure the Cor- 
rection of the errors aforesaid in the Supreme Court of the United 
States. 

C. D. O'BRIEN, 
Attorney for Petitioner, St. Paul, Minn. 
L48 Allowed this 18th day of July,eighteen hundred and eighty- 
five 
JAMES GILFILLAN, 


Chiet Justice Supreme Court of Minnesota. 


(Endorsed :) State of Minnesota, supreme court. Chas. C. Ben- 
nett, as assignee, &c., def’t in error, vs. H. R. Dennv, plaintiff in 
error. Petition and allowance of writ of error. Filed July 18, 1886. 
Sam. H. Nichols, clerk. | 


449 Sratre or MINNESOTA: 
Supreme Court. 
Henry R. Denny, Plaintiff in Error, 
US. 
Cuarues C. Bennett, Assignee, ete., Defendaat in Error. 

The above-named plaintiff in error hereby assigns the following 
errors, committed by the court below upon the record herein: 

First. That the court erred in holding that the assignment was 
not void upon its face. 

Second. That the court erred in holding that fraud upon the part 
of the assignor and assignee would not vitiate the assignment. 


, 
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450 Third. That the court erred in excluding the evidence 
offered to show the fraudulent intention on the part of the 
assignee and assignor in making said assignment. : 

Fourth. That the court erred in holding the insolvent act of the 
State of Minnesota, known as the act of 1881, in being valid and 
constitutional. 

Fifth. That the court erred in holding that the intervention on 
the part of the defendant in error in the proceedings in the United 
States circuit court for the district of Minnesota did not operate as a 
bar in his action against the plaintiff in error in the State court. 

C. D. O'BRIEN, 


Counsel for Pt in Error, St. Paul, Minn. 


451 (Endorsed :) No. 4116. State of Minnesota. Supreme court. 

H. R. Denny, p’ff in error, vs. Chas. C. Bennett, ete., def’ts 
in error. Assignment of errors. Received and filed this 15th day 
of August, A. D. 1885. Sam. H. Nichols, clerk. 


45? STATE OF MINNESOTA. 88: 
Supreme Court. 


[, Sam. H. Nichols, clerk of said court, do hereby certify that I 
have carefully compared the within and foregoing copy with the 
original papers, record, and judgment roll in the within-entitled 
action remaining on file and of record in my office, and that the 
same is a true and authentic transcript thereof and of the whole 
thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of our said supreme court, at the capiiol in the city of St. 
Paul, this 18th day of Septem ber, A. |). LSS5. 

[Seal of the Supreme Court, State of Minnesota. ] 

SAM. H. NICHOLS, 


453 Cle rk of the Supre lite Court, Minnesota. 


Endorsed on cover: Minnesota supreme court. No. 330. Henry 
R. Denny, plaintiff in error, vs. Charles C. Bennett, as assignee of 
A. B. Van Norman & Bro. Filed October 3, 1885 : 
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BRIEF AND ARGUMENT 
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C. D. O'BRIEN. 


Counsel I y Plaintiff in kerror. 
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Supreme Court of the Qlnited States. 


OcTroBER TERM, 1887. 


HENRY R. DENNY, 


PLAINTIFF IN KRROR., 


‘ 
’ 
; 


CHARLES C. BENNETT, 
AS ASSIGNEE OF 


4A. B. VAN NORMAN & BRO., 


DEFENDANTS IN KRROR. 


Arqument on behalf of Hlenry R. Di whey 


Plaintiff in Error. 


STATEMENT OF THE CASE. 


In May, A. D. 1884, the defendant in error, as 
assignee of Axel B. Van Norman and Gustave Van 
Norman, co-partners as Van Norman & Bro., com- 
menced an action in the District Court of Ramsey 
County, Minnesota, against the plaintiff in error to 
recover the value of certain property claimed by the 


defendant in error to have been converted by the 
plaintiff in error upon the 31st day of December, 
1883. 

The plaintiff below claims ownership to the prop- 
erty in question by virtue ofan assignment claimed 
to have been made to him by the Van Norman Broth- 
ers, his assignors, on the 31st day of December, 1883, 
under the insolvent law of 1881, of the State of Min- 
nesota. é 

The defendent below, the plaintiff in error here, 
by his answer and proofs submitted three defenses: 
First, He denied the validity of the assignment upon 
its face and asserted that it was fraudently made. 

Second, He justified his taking of the property 
under a writ of attachment issued to him as United 
States Marshal out of the Circuit Court of the United 
States for the District of Minnesota, in an action 
begun prior to the assignment under which the 
plaintiff below claims, wherein Lapp & Flerscheim 
were plaintiffs and the plaintiff's assignors, the Van 
Normans, were defendants. 

Third, He alleged and offered to prove that at the 
time of and prior to the commencement of this action 
both the Van Normans and the plaintiff as their 
assignee, had intervened in the action referred to in 
the United States Circuit Court for the District of 
Minnesota, and had become parties to the same, and 
that the State Court had no jurisdiction to proceed 
in this action. 

In the State Court the evidence offered by the 
plaintiff in error tending to support the justification 


*.« 
we 


pleaded in the answer, was ruled out and the Court 
charged the jury that the plaintiff was entitled to 
recover, and a verdict was rendered against the defend- 
ant therein for the sum of $5,432.80. Upon an ap- 
peal to the State Supreme Court, the determination 
of the lower court was sustained; and the exceptions 
by the plaintiff in error overruled; and from the 
final decision of the State Supreme Court the writ of 
error here presented was sued out. 


ASSIGNMENT OF ERROR. 


The plaintiff in error hereby assigns the following 
errors committed by the State Supreme Court upon 
the record herein: 

First, That the Court erred in holding that the 
assignment was not void upon its face. 

Second, That the Court erred in holding that fraud 
upon the part of the assignor and assignee. would not 
vitiate the assignment. 

Third, That the Court erred in excluding the eyi- 
dence offered to show the fraudulent intention on the 
part of the assignee and assignor in making said 
assignment. 

Fourth, That the Court erred in holding the Insol- 
vent Act of the State of Minnesota, known as the 
Act of 1881, to be valid and constitutional. 

Fifth, That the Court erred in holding that the in- 
tervention on the part of the defendant in error in 
the proceedings in the United States Court for the 
District of Minnesota, did not operate as a bar to his 


4 


action against the plaintiff in error in the State 
Court. 


Brier or ARGUMENT: 


The first, second, third and fourth assignments 
of error may be considered together, and present, in 
the first subdivision, the question as to whether or 
not an assignment for the benefit of creditors, either 
statutory or at common law, can be attached for the 
concurring fraud of the assignors and assignee. 

The determination in this action is the first one 
made, so far as we know, within the United States 
where it has been asserted that such an attack can 
not be made upon such documents. 


Locke on Attachment, page 522, sec. 240, and 
cases cited. 

Hutchinson vy. Lord, 1st Wis. 286. 

Bogart y. Phelps, 14 Wis., 95. 

Thayer v. Willet, 5 Bos., 344, 354. 

Fallon v. McGrum, 7 Bos., 141. 

Hall v. Stryker, 28, N. Y., 596, 600. 

Damon vy. Bryant, 2nd Pick., 411. 

Pratt v. Wheeler, 6th Gray, 520. 

Owen vy. Dixon, 17 Com., 492, 497, 498. 


The second subdivision of the question involved 
in the four errors referred to, necessarily presents 
the sufficiency and constitutionulity of that certain 
Act of the State of Minnesota, known as the In- 
solvency Act of 1881, being chapter 148 of the 


Session Laws of the State of Minnesota for that 


D 


year. For it is upon the provisions and construction 
of the provisions of this law that the Supreme Court 
of Minnesota bases its determination that assign- 
ments made under it cannot be attacked for the con- 
current fraud of the parties concerned in the same; 
the holding of that Court upon the subject being, 
shortly, that the Act alluded to is a bankrupt act, 
and, for that reason assignments made under it 
cannot be affected by the fraudulent intention or 
fraudulent acts of either the assignor or assignee, or 
indeed the concurrent improprieties of each of them. 
And this position of the Court below is really the 
pivotal question around which are grouped all of the 
errors contained in the first four assignments on the 
part of the plaintiff in error. 

It is not proposed, by the plaintiff in error, to 
deny at this time, that, in the absence of federal 
legislation, a state may enact and enforce insolvent 
laws which are necessarily obligatory upon their own 
citizens or upon those who seek the remedies to be 
found and applied by the State courts of such par- 
ticular State. But it is asserted by the plaintiff in 
error that, inasmuch as such local laws have no ex- 
territorial force, that they are neither obligatory 
upon the non-resident creditor or upon the federal 
tribunals sitting in that State and exercising original 
jurisdiction of controversies between such non-resi- 
dent creditors or citizens of other States, and the 
citizens of the particular State wherein the contro- 
versy may arise. And it is further asserted that 
there is also, upon the State legislatures, the further 


6 


inhibition that such laws shall in nowise impinge 
upon or defeat the beneficial provisions of the federal 
constitution which are intended for the protection 
of the citizens at large. And if, in the operation and 
administration of such local insolvent laws, their 
substantial effect is to impair the obligation of con- 
tracts made outside of the particular State where 
they exist, or to deprive substantially the non-resident 
citizen of all protection or remedy for the enforce- 
ment of his contracts, they will be set aside by this 
Court as being contrary and inimical to the con- 
stitutional privileges and guarantees which have been 
adverted to. And in the first instance the test to be 
applied to local laws of the character alluded to is, 
that the conditions upon which they are to operate 
must actually exist. In other words, if a State in the 
absence of federal legislation should proceed to enact 
a bankrupt law, for the benefit of protection of its 
insolvent citizens, it cannot by express provision 
extend the operation of such act to those of its 
citizens, who are not insolvent, and by a mere legal 
declaration deprive the non-resident of the remedies 
which he could obtain in the federal courts against 
the party with whom he contracted. The insolvent 
act of Minnesota, under consideration, violates at 
once these conditions. It is not limited in its ap- 
plication to persons who are insolvent or in con- 
templation of insolvency, nor does it provide what 
condition of things or acts constitute insolvency, 
according to its or any other definition. Its first 
section, which is the basis of the entire act, provides, 
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‘‘Whenever the property of any debtor is attached or 
levied upon by any officer, by virtue of any writ or 
process issued out of a court of record in favor of 
any creditor or garnishment made against any 
debtor, may, within ten days after the levy of such 
attachment process or garnishment shall have been 
made, make an assignment of all his property and 
estate, not exempt by law, for the equal benefit of 
all bis creditors in proportion to their respective 
valid claims, who shall file releases of their debts 
and claims against such creditors as hereinafter 
provided,—which assignment shall be made in 
accordance with, and be governed by the laws of the 
State of Minnesota relating to assignments made by 
debtors, except as herein provided. And upon the 
making of such assignment all attachments, levy or 
garnishment so made shall be dissolved, upon the 
appointment and qualification of an assignee or 
receiver, and thereupon the officers shall deliver the 
property attached or levied upon to such assignee or 
enna. FT ee OF. Pet eee 
The second section provides for the appointment 
of a receiver for an insolvent debtor, but in the first 
section no such requirement as that of insolvency 
exists. The effect of the provisions of the first 
section is to withdraw at once from the non-resident 
creditor, bringing his action in the federai courts, 
the right to such process either by attachment or 
garnishment as against a citizen of Minnesota, or 
indeed other persons seeking refuge or being found 
in that State, regardless of the fact of the solvency 


or insolvency of the debtor. In addition to that 
effect, it is further provided by the express enact- 
ments of Section 1, that no creditor or suitor shall 
have any right to share in the distribution of the 
property of the debtor unless he executes in advance 
of such distribution a full and complete common-law 
release to srch debtor. The effect of these two pro- 
visions is at once to withdraw from the creditor as 
against the solvent or insolvent debtor, who chooses 
to avail himself of the protection of this act, all 
legal remedies for the enforcement of any contract 
which may exist between the parties; and to compel 
the execution by the creditor to his debtor of a 
release of a description, force and character beyond 
the capacity of the local legislature to create. for, 
bearing in mind the well settled principle that a 
release by operation of law, under a local insolvent 
act, has no ex-territorial force, we are here con- 
fronted by a statute which, by an evasion of that 
principle, imposes upon the creditor a sort of moral 
duress to compel him to do that which their local law 
would be ineffectual to produce. Such legislation 
must necessarily come within the denunciation of 
the constitutional guarantees, which we are about to 
advert to, and if the object sought to be indirectly 
obtained is contrary to that which would be per- 
mitted as the legitimate effect of direct legislation, 
the attempt, in the manner provided in this statute, 
must be as equally inefficacious as a direct statute to 
that effect would necessarily be. And the case at 
bar will be determined by this Court precisely as if 


i  - 


— renanEnrcAerTCeaon senna 


9 


this statute, by direct terms, sought to give ex- 
territorial force to the release of the debtor, pro- 
vided by law, and the question were presented upon 
a plea founded upon such statute in an action for 
the balance due, 

The principles established by this Court as the 
governing ones in controversies of this character upen 
the questions here presented, are condensed it the 
opinion of this Courtin Gilman y. Lockwood, 4 Wal- 
lace, 410; and the contention upon the part of the 
plaintiff in error in this case is, that it is apparent 
upon the face of this law that it violates those prin- 
ciples in that the law itself is so framed that it does 
impair the obligation of contracts. It is unnecessary 
to review the several opinions of this Court upon the 
subject culminating in the expression of the final 
opinion in Gilman v. Lockwood, but they are found 
in the very complete reviews given by the Court upon 
the subject in Ogden v. Saunders, 12 Wheaton, 213; 
Sturgis v. Crowlinshield, 17 Wheaton, 120; Baldwin 
v. Dale, 1st Wallace, 223. And it is respectfully 
asserted that an examination of the act in question 
will show that it goes beyond the line of demarkation 
between the power of the States and the federal con- 
stitution as laid down in those decisions. And, in- 
deed, the application of this law to the contract of the 
non-resident creditor deprives him of any and all 
remedy, save such as may be allotted to him by the 
creditor himself. Of this position the record in this 
‘vase is ample and sufficient evidence. Lapp & Flers- 


, 


heim, citizens of Illinois, commenced their action in 
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the. Circuit Court.of Minnesota against the defen; 
dants, Van Normans, to enforce a contract for the gale 
and delivery of goods, made between those parties in 
the. State of Illinois,,, In that ,agtion the, Circuit 
Court of the United States, conformable to the prac- 
tice of that Court. as well as the statutes of Minne- 
sota, existing at the time the eontract was made and 
still continuing to exist, excepting insofar as the same 
are sought to be abrogated by the act of 1881,, under 
consideration, issued its process of attachment and 
caused the same to be levied upon the property of the 
debtors, Van Norman brothers. . After the levy of such 
attachment, and while the marshal was in possession 
of the property under his writ, the. Van Normans, 
under the provisions of this insolvent and bankrupt 
act, made their assignment to an assignee of their 
own selection, and sought in the Circuit Court to have 
the attachment dissolved and the property in posses- 
sion.of the marshal turned over to. their assignee, 
because of the making of the assignment. The Cir- 
cuit Court refused such application and proceeded to 
judgment and execution in the action. . After such 
determination, and after such refysal upon the part 
of the Circuit Court to. yacate the process, the defend, 
ant in error as the assignee of. the Van. Normans 
brought this action in the State Court. against the 
marshal in trover, and .recoyered judgment. for the 
value of the goods taken,—-which judgment has been 
affirmed by the State Supreme Court. 

Here, then, we have, upon. the.theory of this action 
and the opinion of the State Supreme Court,.an ab- 


ul 


solute denial, to the. non-resident. creditox, of; any: 
right, process.or. remedy against the Van Nonmans;. 
for, by the provisions of the first. section of the act sof 
1881, all of the, provisions, of that.act. were putin: 
operation. by the mere issuance of. the attachment 
against the. Van Normans, from, the, Circuit Court,..re- 
gardless of the question, of their, solyency, or insol- 
vency. In other words, the, debtor upon, the. issuing 
of process of this character against. him,, determines 
for himself whether or not he shall. avail himself .of 
the protection of this. pretended bankrupt or insolvent 
law. The law extending such protection to,him;upon 
his application, regardless of the fact, of his solvency 
orinsolvency. . He not only determines that question, 
or rather it becomes immaterial, but he selects his as- 
signee, and at once all remedial or available process 
is suspended against him in the hands of any of his 
creditors, nor are they permitted to share in the 
estate so assigned until they shall, in advance of as- 
certaining its condition or character, execute to the 
debtor a-common-law release ;of their entire claim. 
It is, perhaps, proper in yiew of this,extraordinary 
statute, to inquire what, if any,, remedy. ig, left by,.it 
to the non-resident creditor., It may,be said,that he, 
need take no .part,in the assignment proceedings, and 
so leave his. contract intact; byt this also, leaves, it 
unenforcible, and, he is prohibited from sharing) in 
the proceeds of the estate, unless he shall.in advance 
file his formal renunciation of his contract and all.of, 
rights thereunder; for, the language of the statute re- 
quires him to,make a full releage, of his, contract: in, 
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consideration of the benefits to accrue to him from the 
assignment. There iscertainly no observable remedy 
left to him in any of the Courts under these circum- 
stances. A re-enactment of this statute in Michigan 
has been held unconstitutional, because, among other 
things, ‘‘it violates the prohibition against impairing 
the obligation of contract since it deprives creditors 
of their remedies.’’ Lisser v. Hoyt, 53 Mich., 185. 
Local statutes producing somewhat similar effects 
and restricting the power of the federal courts in an 
action by a non-resident, in action of which they 
have original jurisdiction, have been uniformly con- 
demned by this Court. 

The Union Bank of Tenn. v. Jolly’s admin 

tors, 18 Howard, 503. 
Hyde et al y. Stone, 20 Howard, 170. 
Payne v¥. Hook, 7 Wallace, 425. 


Upon the fifth error assigned the question present- 
ed is less difficult. The issuance of the writ of at- 
tachment by the Circuit Court of the United States, 
followed by the defendant's levy upon the property in 
question, and the refusal of the Circuit Court to dis- 
solve the attachment, protected the marshal, in this, 
that the Circuit Court, having jurisdiction of the 
parties and the subject matter of the action, had 
jurisdiction and was necessarily compelled to pass 
upon the question of its dissolution on the motion 
made by the plaintiff and his assignors, and the re- 
fusal of that Court to dissolve the attachment and 


surrender the property to the plaintiff, constituted to 
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this extent a judgment which was binding upon the 
plaintiff and his assignors, and this judgment is evi- 
denced in the order of the Cireuit Court refusing to 
dissolve attachment, (page 211, record, folio 413). 

Drake on Attachments, sec. 426; Ist Greenleal’s 

Evidence, sec. 532, page 619, note «, and page 564; 
ist Starkey on Evidence, pages 258, 259; Guenn v. 
Clark, 2nd Kernan, N. Y., 343; Bigelow y. Windsor, 
Ist Gray, 297, 301; King v. Chase, 15 N. H., 1; 
l, : v. Leavitt, TN. H., 73; Ve ty. Wiereht, 
2nd B. & A., 662; Outram v. Mor d, 3rd East, 

t6: Blakeman vy. Canal Co., 2nd C. M. & R. Exch.., 
133; Strutt v. Bovington, 5 Esp., 54; Calhoun’s Les- 
ee vy. Dui ng, 4 Dallas, 108; Last v. Cooper, 15 
Pick., 276; La Guen v. Gouverneur et al, 1st Johnson's 
Ca5C5, 1S6. 

The plaintiff having upon his own motion become 
a party to the proceedings in the Circuit Court, can- 
not proceed against the marshal in trover in the 
State Court while the attachment remains undissolved; 
aud the State Supreme Court erred in sustaining the 
lower Court in excluding the testimony offered to 
show that the plaintiff had become such party and in 
refusing to give such evidence its legal effect. (See 
Kix. Z., page 172, record, and page 187 and 188, folio 
363, record. ) 

As a result the plaintiff in error has been denied the 
protection to wiich he was entitled from his process. 

Buck y. Colbath, 3rd Wallace, 334, J'aylor v. Car- 
oli, ZU Howard, 581; Freeman vy. Howe, 24 Howard, 


150; Peck y. Jenness, T Howe, 624; Hog v. Lueas, 
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10 Peters, 400; Wallace vy. McConnell, 13 Peters, 156. 

This latter position is in nowise dependent upon 
the determination of the court upon the validity of 
the act of 1881, but forms, of itself, a separate and 
complete defense. It is difficult to discover what 
protection the plaintiff in error would have under the 
determination made by the State Supreme Court in 
this case. He was Marshal of the United States for 
the Circuit of Minnesota. The action in which the 
process of attachment was issued was begun in the 
Circuit Court of that district prior to the assignment. 
Under such process he had seized all of tne property 
and was in possession of it when the assignment 


was made. The claimants and the defendant in 


error in this case intervened in the proceedings, in 


the Circuit Court, by a motion to dissolve the attach- 
ment, their motion was denied, and the plaintiff in 
error compelled to remain in possession of the prop- 
erty,—for which possession he was accountable both 
to the plaintiffs in the action and the Court; and 
while so in possession, and his process in full force 
and effect, this action was commenced against him, 
a verdict obtained for the entire value of the prop- 
erty, s0 in his hands, under the process of that 
Court, and that verdict sustained by the determina- 
tion of the Court of last resort in Minnesota. 

The judgment of the Supreme Court of Minnesota 
should be reversed anda judgment ordered to be 
entered for the plaintiff in error. 

C. D. O’Brien, 
Counsel for Plaintiff in Error. 
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Counsel for defendant in error falls into two mis- 
apprehensions as to the condition of the record, and 
upon which misapprehensions are based to a large 
extent his argument that this action could be main- 
tained against the plaintiff in error in the then ex- 
isting condition of things. 

It is asserted in the third paragraph of his Brief 
that the fifth assignment of error is not well taken 
and is without merit because the entire property of 
the Van Normans had been levied on by the sheriff 
of Ramsey county prior to the levy by the marshal, 
and for that reason the marshal had no right to 
make the levy. A reference to the record will show 


that this position of counsel is founded upon an en- 
tire misapprehension. The sheriff of Hennepin 
County did not levy upon the entire property of the 
Van Normans, but only upon certain specific articles. 
(See Exhibit “A,’’ Return of Sheriff on Writ of 
Attachment, pages 155, 156, of record) and compare 
inventory of property levied upon by marshal, Ex- 
hibit “D,’’ pages 168, 169, 170, 171, of record. 

The additional misapprehension of counsel, to 
which it is desired particularly to call the attention 
of this court is the statement in paragraph 3, page 
4, of Brief for defendant in error, being the assertion 
‘that Bennett had full and actual possession of the 
same (meaning the property) as an officer of the Dis- 
trict Court and so continued for some hours, when 
the plaintiff in error, as United States marshal, 
seized the same under the Lapp & Flerschen writ of 
attachment.’’ This position is negaiived by the 
opinion of the Supreme Court of the State of Min- 
nesota, in which that court affirmatively establish 
the fact that plaintiff in error had seized the prop- 
erty under the writ of attachment prior to the 
making of the assignment. (Folio 429, page 217, of 
record. 

These two facts being established by the record,— 
first, that the levy of the marshal was not subject to 
that of the sheriff; secondly that the levy by the 
marshal was made prior to the making of the assign- 
ment,—the case falls within the scope of the de- 
cisions of this court in Conner vs. Long, 104 U.S., 
228; Doe vs. Childress, 21 Wall. 642; Johnson vs. 
Bishop, 1st Woolworth, 224, and Bradley vs. lrost. 
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3rd Dillon, 457.—which latter three cases are cited 
and approved in Conner vs. Long, 104 U. S., 228. 
And the doctrine of these decisions seem to be con- 
clusive upon the facts established by the record 
herein. 

For the benefit of this court I print at large in 
this supplemental Brief the insolvent act of Minne- 
sota, known as the Act of 1881. 


C. D. O'BRIEN, 


Counsel for Plaintiff in Error. 


CHAPTER 148. 


An act to Prevent Debtors from giving Preference to 
Creditors, and to Secure the Equal Distribution of 
the Property of Debtors Among their Creditors, 
and for the Release of Debts Against Debtors. 


hy rt enacted by the Leaislature OT the State oT; 
Minnesota 


Section 1. Whenever the property of any 
debtor is attached or levied upon by any officer, 
by virtue of any writ or process issued out of a 
court of record of this State, in favor of any 
creditor or garnishment made against any 
debtor, such debtor may within ten (10) days 
after the levying of such attachment, process or 
garnishment shall have been made, make an as- 
signment of all his property and estate not ex- 
empt by law, for the equal benefit of all his 
creditors in proportion to their respective valid 
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claims, who shall file releases of their debts and 
claims against such creditors as hereinafter pro- 
vided, which assignment shall be made in ac- 
cordance with and be governed by the laws of 
the State of Minnesota relating to assignments 
made by debtors, except as herein provided, and 
upon the making of such assignment all attach- 
ments, levy or garnishment so made shall be 
dissolved upon the appointment and qualification 
of an assignee or receiver, aud thereupon the 
officers shall deliver the property attached or 
levied upon to such assignee or receiver, unless 
the assignee shall within five (5) days after such 
assignment, file in the office of the clerk of court 
where such attachment was issued or judgment 
was rendered, a notice of his intention to retain 
such attachment, levy or garnishment, in which 
case any such attachment, levy or garnishment 
shall inure to the benefit of all the said credit- 
ors, and may be enforced by the assignee by his 
substitution in the action as such in the same 
manner as the plaintiff might have enforced the 
same had such assignment not been made; pro 
vided, however, that this section shall not apply 
to cases where an execution has beeu issued 
upon a judgment in an action where the com- 
plaint has been filed in the office of the clerk of 
the court twenty (20) days prior to the entry of 
the judgment. 

Sec. 2. When any debtor, being insolvent, 
shall confess judgment, or do any act or make 
any conveyance whereby any one of his credit. 
ors shall obtain a preference over any other of 
his creditors, or shall omit to do any act which 
he might lawfully do to prevent any one of 
his creditors from obtaining preference over 
his other creditors, contrary to the intent 
of this act, or if he shall not within ten (10) 
days after any levy by attachment, execu- 
tion or garnishment made against him, make an 
assignment of all his property, as provided in 


section one (1) of this act, or within such time, 
in good faith, institute proceedings to vacate the 
attachment and execution or garnishment, or 
secure a release of such levy and defend against 
the said garnishment at the first opportunity, 
then, or within sixty (60) days thereafter, any 
two or more of his creditors holding and owing 
debts or claims of not less than two hundred dol- 
lars ($200) in the aggregate amount, may make 
a petition to the District Court, or a Judge 
thereof, setting forth therein such matters and 
facts as may be pertinent, which petition may 
be heard in any county, in the discretion of the 
Judge, and after notice given in pursuance of the 
order of the court, and in such manner as the 
court may direct, to the debtor and creditors 
sought to be preferred, of the time and place of 
hearing, the court in term time, or a Judge in 
vacation, shall proceed summarily upon such pe- 
tition, to hear the parties and receive such evi- 
dence as may be proper, and if it shall appear to 
the court or Judge that the debtor is insolvent, 
or has been giving or is about to give a prefer- 
ence to any of his creditors over other of his 
‘reditors or any of them, or has refused or 
neglected to make an assignment of his property 
as herein provided, the court or Judge shall ap- 
point a receiver who shall take possession of all 
the debtor’s property, evidences of property or 
indebtedness, books, papers, debts, choses in 
action, and estates of every kind of the debtor, 
including property attached or levied upon or 
garnished in the manner and subject to the lim- 
itations herein provided, and of all property 
conveyed in violation of the provisions of this 
act, and have eharge and control of the same 
and of all debts and property gurnished, except 
property exempt by law, and shall within four 
(4) months of the time of his appointment, ua- 
less the court or Judge otherwise directs and 
allows further time, convert the same to money, 


and shall marshal and distribute the same 
among the several creditors in proportion to 
their several claims, who shall file releases of 
all claims against the insolvent debtor in consid- 
eration of the benefit of the provisions of this 
act as hereinafter provided, whether their claims 
are due or to become due, and who shall come 
in and prove their respective claims within such 
time and in such manner as the court or Judge 
shall direct, and the court or Judge shall order 
the debtor to file a schedule of his debts, and to 
whom they are due or payable, and of his prop- 
erty, including all notes, accounts and bills pay- 
able to him, and the proof thereof, and the 
payment of dividends in all proceedings shall be 
had under the provisions of the laws of this 
State relating to receivers, and the court or 
Judge may order and direct such debtor to do 
whatever is necessary and proper to carry this 
act into effect. 

Sec. 8. No assignment hereafter made for 
the benefit of such creditors shall give to any 
one creditor any preference over the claims of 
another creditor, except in cases expressly pro- 
vided by law. If any insolvent debtor shall 
confess or suffer judgment to be procured in any 
court with intent that any one of his creditors 
shall obtain a preference over any other of hia 
creditors, such insolvent debtor shall be deemed 
guilty of a misdemeanor, and punished by a fine 
not exceeding five hundred dollars ($500); and, 
in default of payment, shall be imprisoned in 
the county jail for a period not exceeding six (6) 
months. The court may at any time, upon the 
filing of affidavits or other evidence satisfactory 
to the court, grant an order restraining such 
debtor from collecting any bills, notes, accounts 
or other property, or from disposing of, or in 
any manner interfering with the property of 
said estate, or may, by writ of ne exeat or by 
order, restrain said debtor from leaving the 


- 


State until the further order of the court, or 
may require him at any time to appear and 
make full disclosures as to any disposition of 
property, or in relation to any other matter per- 
taining to said estate. 

Sec. 4. Conveyances and payments made 
and securities given by any insovient debtor, or 
a debtor in contemplation of insolvency within 
four (4) months of making an assignment, 
as provided in section one (1) of this act, 
with a view of giving a preference to any 
creditor upon a pre-existing debt, or to any 
persons under liability for such debtor over an- 
other, shall be void as to all creditors or persons 
receiving the same, who shall have reasonable 
cause to believe that such debtor was insolvent, 
and all such conveyances made and securities 
given at any time unaccompanied with a deliv- 
ery or change ol possession OL tne property to 
the grantee, unless the instrument containing 
(he grant or conveyance 8 all have been duly 
fied or docketed before the commencement of 
such four (4) months, shall be void as a prefer- 
ence as to any creditor; and the assignee may, 
by action or other proper proceedings, have all 
such conveyances, payments and preferences an- 
nulled and adjudged void, and recover the 
property SO conveyed, or the value thereol, and 
recover the payment so made, and convert all 
proceeds into money, as provided in this act. 
Provided, that the provisions of this act shall 
not apply to any payment or satisfaction, in 
whole or in part, of a past-due debt made in the 
usual course of business, without any intent on 
the part of the creditor to evade the provisions 
of this act. 

Sec. 5. All actions or proceedings, brought 
under the provisions of this chapter, shall be 
commenced in the county where the debtor, 
debtors or any one of them resides, if a resi- 
dent of this State, and if not a resident ol 


this State, such action or proceeding may 
be brought in any county which the plaintiff 
shall designate in his complaint, or where such 
debtors, or any oi them, has property subject to 
attachment orlevy. The court or Judge may at 
any time during the pendency of the petition 
under the second section of this act allow new 
parties to come in and be joined in such peti- 
tion, and such petition shall not be dismissed 
until after the expiration of twenty (20) days 
from the time of notice by mail to each creditor, 
or by personal service upon each of such cred- 
itors. 

Sec. 6. Costs in cases upon which attach- 
ments or levies are made which are dissolved 
under the provisions of this act, and a reason- 
able fee not exceeding twenty-five dollars ($25), 
in the discretion of the court, to an attorney for 
creditors petitioning under this act, shall be pre- 
ferred and be paid first, by the receiver appointed 
hereunder. 

Sec. 7. All actions and proceedings to be 
commenced under tle provisions of this act may 
be commenced and prosecuted in the name of 
the assignee or receiver appointed as herein 
provided, and all laws of the State of a general 
nature, applicable to receivers and assignments, 
and not in conflict with the provisions of this 
act, shall apply to assignees and receivers ap- 
pointed hereunder, as the case may require. 

Sec. 8. Any creditor whose claim is disal- 
lowed in whole or in part by any assignee or re- 
celver appointed or selected under this act, or 
under the provisions of the assignment laws of 
this State regarding the assignment of debtors, 
may appeal from such disallowance to the Dis- 
trict Court, and there have such claims tried as 
other civil actions. The assignee shail, within 
ten (10) days after his disallowance of any 
claim, in whole or in part, give written notice to 
such creditor of such disallowance, which notice 


may be served personally or by mail, as in other 
cases, on such creditor, his agent or attorney, 
and thereupon such creditor may appeal from 
such disallowance within ten (10) days after the 
service upon him of such notice of disallowance 
made by the assignee, and which notice may be 
served on such assignee personally or by mail, 
as aforesaid, and In case such service is by mail, 
the time within which such notice of appeal is 
to be given shall be within twenty (20) days from 
the time of such notice of disallowance. 

Sec. 9. In ease of the death of an assignee 
or receiver, the court may appoint another to 
fill the vacancy, and the court may, for any 
proper cause, remove such assignee or receiver, 
and appoint another in his stead, and the court 
shall order such removal upon the vote of two- 
thirds (2-3) in number and amount of the cred- 
itors. 

Sec. 10. No creditor of any insolvent debtor 
shall receive any benefit under the provisions of 
this act, or any payment of any share of the pro- 
ceeds of the debtor’s estate unless he shall have 
first filed with the clerk of the Dustrict Court, 
in consideration of the benefits of the provisions 
of this act, a release to the debtor of all claims 
other than such as may be paid under the pro- 
visions of this act, for the benefit of such debtor, 
and thereupon the court or Judge may direct 
that judgment be entered, discharging such 
debtor from all claims or debts held by credit- 
ors, who shall have filed such releases; provided, 
however, that when any creditor of such insolvent 
debtor who has made such assignment of his 
property, or of whose property a receiver has 
been appointed as provided in this act, alleges 
by complaint made to the Judge before the time 
for the distribution of the insolvent’s assets 
among his creditors as herein provided, that 
such insolvent debtor has fraudulently con- 
cealed or fraudulently incumbered or dis- 
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posed of any of his property with the intent 
to cheat and defraud his creditors, such Judge 
may allow the insolvent debtor to appear be- 
before him at a time and place to be designated 
by such judge, and after giving such complain- 
ing creditor notice of the time and place of 
hearing, in such manner as the judge may direct, 
the Judge may proceed upon such complaint 
summarily, without the allegations therein be- 
ing controverted or denied, and may hear such 
legal evidence as lhe may deem _ pertinent, 
relating to such fraudulent concealment, incum- 
berance or disposal of said debtor's property as 
alleged in said creditor's complaint, and after 
said hearing said judge may, in his discretion, 
order or direct that all of said debtor’s property 
and assets, not exempt by law, be distributed 
among his creditors as hereinbefore provided, 
upon their filing such releases, or without thei 
filing releases, as aforesaid. And creditors may 
be examined in like manner in respect to the 
validity of their debts. 

Sec. 11. Such assignee or receiver shall, 
within ten (10) days after his appointment, pub- 
lish a notice in a daily newspaper published at 
the capital of this State, and also in a daily or 
weekly newspaper in the county where the debtor, 
debtors or any cf them reside, if any is there 
published, and by sending notices through the 
mail to such creditors whose residences are 
known to the assignee or receiver of his appoint- 
ment, and all creditors claiming to obtain the 
benefits of this act shall file with such assignee 
or receiver their claims, within twenty (20) days 
after such publication. 

Sec. 12. After the payment of costs, as 
herein provided, debts due the United States, the 
State of Minnesota, all taxes or assignments 
levied and unpaid, expenses of the assignment 
and executing the trust, the assignee or re- 
ceiver shall pay in full, if sufficient then remains 
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for that purpose, the claims, duly proven, of all 
servants, clerks, or laborers, for personal ser- 
vices or wages owing from said debtor, for 
services performed for the three (3) months pre- 
ceding said assignment, not exceeding fifty 
dollars ($50) in each case, and the balance of 
said estate shall then be equally distributed 
among the general creditors thereof under the 
direction of the court. 

Sec. 15, This act shall take effect and be in 
force from and after the first (1st) day of July, 
A. D. one thousand eight hundred and eighty- 
one (18381). 

Approved March 7, 1881. 


CHAPTER 70. 


An Actto Amend Chapter One Hundred and Forty- 
Kight (148) of the General Laws of One Thousand 
Hight Hundred and Eighty-one (1881), entitled An 
Act to Prevent Debtors from Giving Preferment to 
Creditors, and to Secure the Equal Distribution of 
the Property of the Debtors Among their Creditors, 


and for the Release of Debts Against Debtors. 


Bi f / DICT 4 d fia ay Leaisl Raika OT rhe State or 


Section 1. That chapter one hundred and 
forty-eight (148) of the general laws of one 
thousand eight hundred and eighty-one (1881) 
be and hereby is amended by adding thereto the 
following section: 

Sec. 46. Whenever, at the time of the ap- 
pointment of a receiver under sections one (1) 
or two (2) of this act, the property or any part 
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iereof, of said insolvent debtor is under at- 


tacument levy or garnishment by virtue of any 

writ Or process issued by any justice of the 

peace 0} this State, said attachment levy or 
garnishment shall be dissolved in the same man- 

eras when said attachment, levy or garnish- 

ment is by virtae of any writ or process issued 

DY any court of record of this State, and the 

laintiff therein and the officer making the same 

shall thereafter have the same rights, and no 
creater rights, by virtue thereof, and the attach- 
| ment, levy or garnishment shall thereafter be 
| roceeded with in the same manner as though the 
ie same had been made by virtue of a writ or 

yrocess issued out of a court of record of this 

| State; Provided, however, that section one (1) 
) shail not apply to any case when an execution 
as been issued upon a judgment in an action 


erein the complaint has been filed with the 


istice of the peace twenty 20) days prior to the 


; | ] . aa 4 
e of the levy upon said execution. 
rey 1} mo 4 . 
Sec. 2. This act shall take effect and be in 
from and after its passage. 
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HENRY R. DENNY, PLAINTIFF IN ERROR, 


CHARLES C. BENNET, AS ASSIGNEE OF A. B. VAN NOR- 
MAN AND GUSTAVE VAN NORMAN, PARINERS AS 
\. B. VAN NORMAN & BRO., DEFENDANT IN ER- 


ROR. 


IN ERROR TO THE SUPREME COURT OF MINNESOTA. 


BRIEF OF DEFENDANT IN ERROR. 


AMBROSE N. MERRICK, 


Attornev for Defendant in Error. 


SUPREME COURT OF THE UNITED STATES. 


OCDWoBER TERM, isstl 


ee 
(No. oe) 


HENRY R. DENNY, 
Plaintiff in Error, . 


CHARLES C. BENNET, as assignee of 
A. B. VanNorman and Gustave Van- 
Norman, partners as A. B. VanNorman 
& Bro., 


Defendant in Error, 


Brief on behalf of Charles C. Bennet, Assignee, &c., Defendant 


in Error. 


STATEMENT OF THE CASE. 


The statement of the case made by the plaintiff in error not 
embracing a full history of the same, and the questions involved 
and the manner in which they were raised, the defendant in error 
makes this his brief statement: 


A. B. VanNorman and Gustave VanNorman, partners under 
name of VanNorman & Brother, were, on the 31st day of Decem- 
ber, 1883, insolvent and unable to meet their obligations. That 
on said day J. H. Purdy & Co., of Chicago, holding a claim against 
the said firm of A. B. VanNorman & Brother, which was past due, 


commenced an action in the District Court of Hiennepin county, 


Minnesota, in which a writ of attachment was regularly issued 

and duly levied upon all of the goods and property of the said 

VanNormans, at about twelve o'clock m. of said day. That 

the sheriff of said Hennepin county closed the doors of the 

store in which all of said property was situate, and was holding 
| } 1 } 


the same when about 4 o'clock inthe afternoon of said day the 
plaintiff in error, through his deputies, obtained entrance to said 
store, and claimed the right to make an attachment upon a writ 
issued out of the United States Circuit Court for the district of 
Minnesota, in favor of Lapp & Flershem of Chicago, and against 
the VanNormans. That matters remained in this condition until 
about 7 oclock, when Charles C. Bennet, defendant in 
error, appeared in the store of the VanNormans, and an 
nounced that the VanNormans. had made an = assignment 
to him of all their property, goods and effects, under 
the act of 1881, for the equal benefit of all their credit- 
ors, and at same time exhibited a bond to the sheriff, mar- 
shal and others, for the faithful discharge of his duties as 
such assignee, duly approved as required by law, and at same time 


demanded of said sheriff the possession of all of said property of 
said insolvents so as aforesaid levied upon bv him. That there- 
aid sheriff immediately surrendered al] ar = 
upon Said sheriifl imme lateiy surrenaerea ail OF Saia property 
so levied upon and all of the property of said insolvents to the 
said Charles C. Bennet, defendant in error, who then entered into 
the possession and control of the same. and continually main- 
1 


tained said possession until about 11 oclock p. m.. of sai 
when he was by force and violence deprived of said possession by 
the plaintiff in error. 

That thereafter and on the 2!Ist day of January, 1884, de- 
fendant in error applied to the United States Circuit Court, 
District of Minnesota, to have the attachment wherein Lapp & 
Flershem were the plaintiffs, dissolved, and for an order re- 
quiring the marshal to turn over the property seized by him un- 
der said attachment to the defendant in error, which application 
was thereupon by the Court denied. That on th 


plaintiff in error in the District Court of Ramsey County to re- 
cover the value of the property taken from him by plaintiff in er- 
ror; that said action was regularly tried and a verdict rendered in 
favor of defendant in error forthe sum of $5,432.80, on the 14th 
day of November, 1884; that a motion for a newtrial having been 
denied, an appeal from said order was taken to the Supreme 
Court of the State of Minnesota, where on the 8th day of July, 
1885, the order appealed from was affirmed and judgment entered 
in favor of defendant in error and against plaintiff in error. That 
on the 18th day day of July, 1885, said cause was removed to this 
court by writ of error. 


BRIEF OF ARGUMENT. 


1. There is no merit whatever in the plaintiff in error’s first 
second and third assignments of error, and no Federal question is 
Involved. 

In Re Mann 32 Minn. 60. 
Simon vs. Mann, 33 Minn. 412. 


Bennet vs. Denny, 33 Minn. 530 


2 The fourth assignment of error is equally without merit, 
and is not a subject for review or discussion here, no such question 
having been raised or presented either to the Trial Court or to the 
Supreme Court of Minnesota, nor was such question passed up- 
on by the Supreme Court of Minnesota (see record, pages 216, 
217 and 218). But even if such question had been presented to 
the Supreme Court of Minnesota and been passed upon, then we 
claim that-there is no real merit or substantial basis for such a 
claim, as the constitutionality of the Minnesota assignment of 
bankrupt act of 1881 has been sustained not only by the Supreme 
Court of Minnesota, but also by the Federal Courts. 


Mather vs. Nesbit, 13 Fed. R. 347 
Weston vs. Layhed, 30 Minn. 222. 
Wendell ws. Lebon, 30 Minn. 234. 
Sloane vs. Chiniquy, 22 Fed. R. 213.. 


In this last case, which was in the United States Circuit Court 
for the district of Minnesota, and involved the constitutionality 
of the bankrupt act of Minnesota, of 1881, the same act as here 
called in question, the decision is by Justice Miller, and as it 
really covers every point attempted to be made by the plaintiff in 
error, under his fourth assignment, I desire to call the particular 
attention of the Court to it. As the Court say: “The case of 
Sloan against Chiniquy, was originally an attachment against 
Chiniquy, levied on his property by an order from this Court. It 
seems that the defendant availed himself of the statute of Min- 
nesota, which enacts that in such a case the debtor in attachment 
may make an assignment of all his effects subject to execution 
for the benefit of all his creditors who will execute and file re- 
leases of their claims against him, and that the assignment shall 
be filed in the District Court of the State, and that the parties 
shall proceed about as in bankruptcy proceedings, dividing the 
property among those who shall prove their debts, and release 
him from further liability. The bill in the present case is filed 
against the assignee by the original plaintiff in this Court, to re- 
strain any further proceedings under that assignment, and to. de- 
clare the assignment void. The mainargument in favor of de- 
claring it void is that the statute iself is void; that the act of the 
legislature of the State of Minnesota upon that subject is forbid- 
den by the provision of the constitution of the United States that 


* 


no state shall pass any law —- the obligations of a contract.’ 
Here we have a decision which fully sustains the constitutionality 
of the insolvent act of Minnesota (chapter 148, laws 1881) and 
fully sustaining the decision of Judge Nelson in Mather ws. Nes- 
bit, 13 Fed. R. 872. 


3. Lhe fifth ISS] mminen ] oot te)! well LKCT) ind 1S 
without merit. | 

The record discloses the fact to be that while the property of 
the VanNorm: - (insolvents) was in their store, in the actual pos- 
session of the sheriff of Hennepin County, under the Purdy at- 


tachment, the plaintiff in error, as U. S. Marshal, attempted to 
take the same by virtue of a writ of attachment issued out of the 
United States Circuit Court for the District of Minnesota; that 
while the sheriff held said store, and the property in the same, 
under said attachment, the VanNormans (insolvents ) duly ass! 

ed to the defendant in error all of their property for the equal ben- 
efit of all their creditors, in accordance with the insolvent act of 
1881; that the defendant in error at once accepted said trust in 
writing, qualified, and entered upon the discharge of his duties, and 
the sheriff of said Hennepin County, upon demand of the assignee 
Bennet, then and there turned over to him the possession of the 
store, and all of the property of every kind belonging to the Van- 
Normans; that Bennet had full and actual possession of the same 
as an officer of the District Court, and so continued for some 
hours, when the plaintiff in error, as U. S. Marshal, seized the 
same under the Lapp & cee writ of attachment, and with 
force and violence e jected the defendant in error from the store. 
Now, from the time of the execution and filing of the assignment 
by the VanNormans the property was “77 custodia legis.” 
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Kingman vs. Barton, 24 Minn. 277 
Swan vs. [homas, 26 Minn, 143. 
In re Mann, 32 Min: n. 60. 


Property “2 custodia legis" could not be levied upon by the 


U.S. Marshal. 
Drake on Attachment, § 251 and § 267 (sth ed.) 
Murfree on Sheriffs,§ 269; In re Mann, 32 Minn. 60. 


The act of 1881 provides for the dissolution of attachments 
upon the debtor's executing an assignment for the equal benefit of 
all of his creditors, (chapter 148, Laws 1881), and the same con- 
tingency which would dissolve an en in the State court 
would also dissolve it under the Federal la 

U.S. Rev. Stat. sec. 933. 
Mather vs. Nesbit, 13 Fed. 
Simon vs. Mann, 33 Minn. 412. 

Wendell vs. Lebon, 30 Minn. 240 


The writ of Lapp & Flershem, under which plaintiff in error 
seized and held the property assigned by the VanNormans to 


R. 872 
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Bennet, defendant in error, constituted no justification for the de- 


tention of the property after notice of such assignment and de- 
mand by the assignee, and when the plaintiff in error levied upon 
the property then assigned and “722 custodia legis,” he became a 
t id as such liable for all damages thereby sustained, 
(25 Minn. 513), and such was the holding by Judge Nelson, in 


Lapp et al. vs. VanNorman & Bro., 19 Fed. R. 406, in which he 
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The point attempted to be made by the plaintiff in error that 
refusal of the Court to dissolve the attachment constituted a judg- 
ment binding upon the defendant in error, is not well taken. The 
plaintiff in error having taken the assigned property from the de- 
fendant in error, the duly qualified assignee, by virtue of a writ of 
issued out of the United States Circuit Court for the 
Uistrict of Minnesota, the defendant in error applied to the Cir- 
cuit Court to be permitted to intervene in the action in which the 
ittachment issued to become a party defendant therein, and for a’ 
dissolution of the attachment, and asking for an order upon the 
Marshal requiring him to return to the assignee the assigned pro- 
perty so held by him. Now the decision in Lapp & Flershem vs. 
VanNorman & Bro. on said motion and for leave to intervene, was 
lot a decision on the merits, but merely an opinion, holding that, 
cing a stranger to the record, he cannot move to dissolve the at- 
tachment, although as assignee of defendants he might be per- 
mitted to intervene for the purpose of contesting the alleged in- 
debtedness of his assignors, and in this way take advantage of any 
right the assignee had to dissolve the attachment, and further, that 
the assignee’s right to the attached property could not be deter- 
mined on such a motion, but that he must resort to his action of 
tresspass y title. The holding of Judge Nelson was simply 
that the defendant in error had mista! 
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That this was the view of Judge Nelson, is evidenced by the 
opinion in which he says: “On this statement of facts I shall not 
decide on this motion who has the better title and right to the 
possession of the property taken’; and then in another part, in 
which the following significant language is used: “Zhe writ of 
attachment was properly issued against the debtor, and tf the marshal 
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has siesed the property of Bennet he ts certainly hable in an action of 
trespass for damages thereby sustained.” (19 Fed. R. 406), and as 
the Court in Bennet vs. Denny, 33 Minn. 533, well says: “This 
contention over estimates the force and effect of the order 
refusing to dissolve an attachment. It was merely “the 
decision of a motion on summary application,” which is not to be 
regarded in the light of res. adjudicata or as so far conclusive up- 


question again in the more regular form of an 


“It was a decision not upon a right of property, but 
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question whether upon the facts before the Cou 


on the parties as to prevent their drawing the same matter in 


action. 


Kanne vs. Minn. & St. L. Ry. Co., 33 Minn. 419. 
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himself ina _ posi- 
tion to contest the existence of the cause of action which was the 
whether the attach- 
right of property 
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vs.Colbath, 3 wall 334, relied upon by detendant. 


The decision is not, therefore, in any se! 


as to any issue involved in the action. 


A judgment is only conclusive ‘“‘as to 
facts directly in issue in the case actually 
| : ’ 


and appearing from the judgment itself to 
which it was based.” | 


Reynolds Stephen on Ev. art. 41 p. 


It is only where the point in issue has _ been 


the judgment is a bar. 


Ist Green! on Ev., sec. 529 p. O14 (14 


530, p. 615. 20 Minn. 8&1. 


A wdeoment is conclusive upon the partie: 
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In the Supreme Court of United States, 


THE TOWN OF DANVILLE, YA., Appellant, 


J. WILLCOX BROWN AND OTHERS, Appellees, 


Brief of Counsel for Appellant. 
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IN THE 


Supreme Gourt of the United States, 


THE TOWN OF DANVILLE, VA., Appellant, | 
VS » No. 1109. 


J. WILLCOX BROWN AND OTHERS, Appellees, 


BALTIMORE, October 31, 1888. 


Ture Town or DANVILLE 
VS. 


J. Winitcox Brown AND OTHERS } 


) In the Supreme Court 
4 of the United States. 


To Geo. C. Cabell, Hsq., Attorney for the Town of 
Danville : 


Please take notice that I shall on the 12th day of 
November, 1888, move in this case for an order vacating 
the swpersedeas, for the reason that the bond was not 
filed within the time prescribed by statute. 

FRANK P. CLARK, 
Attorney for J. Willcox Brown and Others, Appellees. 


On the 12th day of November, 1888, the counsel for 
appellees, for the first time filed with his “ brief” the 
following motion: 


’ 


y ’ 7 . ’ 
“ MorTrion TO VACATE A SUPERSEDEAS. 


‘And now comes the appellees in the above cause, by 
Frank P. Clark, their attorney, and move the court to 
vacate the swpersedeas in the above cause, or for an 
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order declaring that the appeal bond filed by the appel- 
lant in said cause does not operate as a supersedeas, be- 
cause the said bond was not filed within sixty daysafter 
the entering of the final decree in this cause, nor was 
the permission of a justice or judge of the appellate 
court first had and obtained before the filing of the 


sae. 
FRANK P. CLARK, 


A (ry Jor Appellees. 


In support of the foregoing motion the appellees set 
out what purported to be portions of the record in this 
use : 

Bill of Complaint. 
Answer of the Town of Danville. 
Master’s Report. 
Final Decree. 
. Appeal Bond. 
6. Citation. 


Neither the appellant nor its counsel ever saw the 
motion as above set out, the statement of the parts of 
the record designed to be used, or the brief of counsel 
for appellees, until the morning of the 12th November, 
just as the Supreme Court convened; therefore the ap- 
pellant’s counsel were unwilling to proceed, and there- 
upon the Court adjourned the hearing of said motion to 
a future day. 

And now the counsel for appellant say that the motion 
filed by counsel for appellees is not consistent with, but 
variant from, the notice served. 

The notice is one of direct character, looking to the 
vacation of a super sedeas for a positive and particular 
reason. The motion is one in the alternative, in which 
the Court is asked, if there be a swpersedeas, to vacate it ; 
if there be none, then to so inform the parties and declare 
accordingly. If, as we hold, the bond given by the Town 
of Danville operates as a super sedeas, we agree that the 
Court might, for good cause and upon a proper showing, 
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vacate it. If, however, as the appellees hold, the bond 
was not executed in time, and not sufficient for the pur- 
poses for which executed, it does not operate as a super- 
sedeas, and there is no supersedeas in the case, and the 
Court is asked to do a vain thing—viz., to vacate a 
supersedeas not in the cause. 

The decree from which the appeal in this cause was 
allowed was rendered on the 29th day of March, 1883, 
in court at Lynchburg, Va., and concludes as follows: 

“And the defendant, the Town of Danville, prays an 
appeal from the aforesaid decree in open court, and it is 
allowed, and, if a swpersedeas is desired, the amount of 
the bond is fixed at one hundred thousand dollars.” 

A supersedeas was “ desired,’ and the Town of Dan- 
ville at different times executed three bonds, with ample 
security, each for $100,000. ‘Two of these bonds, for 
reasons assigned by the circuit judge to whomthey were 
presented, were rejected. The third was, on the 3lst day 
of May, 1888, accepted and “approved,” and on the Ist 
day of June, 1888, filed with the clerk of his court at 
Lynchburg. 

The delay in filing this last bond, as we will show, was 
not in fact attributable to the Town of Danville, nor 
would it be held, we think, accountable or blameable 
therefor, even were the case different from what it is. 

But was not the bond executed and filed within the 
time required by statute? 

The Revised Statutes (United States, section 1007), pro- 
vides that: “In any case where the writ may be a 
supersedeas, the defendant may obtain such supersedeas 
by lodging the copy of the writ for the adverse party in 
the clerk’s office within sixty days (Sundays exclusive), 
and giving the security required by law on the issuing 
of the citation. But if he desires to stay process on the 
judginent he may, having served his writ of error as 
aforesaid, give the security required by law within sixty 
days after the rendition of such judgment, or afterwards 
with the permission of a justice or judge of the appel- 
late court. And in such cases where a writ of error may 


be a supersedeas, execution shall not issue until the ex- 


piration of ten days.” 

The law and the practice, with reference to writs of 
error and appeal by statute, are analogous. 

The bond in this case was given, we contend, within 
the time required by statute. The citation was signed 
by the judge on the 3lst day of May, and at once served 
upon the parties defendant in error. ‘The bond was ap- 
proved un the same 3lst day of May, and filed with the 
clerk on the Ist day of June, 1888, within sixty days, 
“Sundays exclusive,” as provided by the statute. Ex- 
cluding Sundays, the Townof Danville bad until the 6th 
day of June to file its bond. Yet we say, and the record 
proves it, the bond was in fact filed six days before. 

The counsel for the appellees claims that Sundays are 
not excluded in the computation of the time within 
which the bond was executed. If that is so, then we 
must ignore the law, which hein one part of his brief 
well sets out, “that a perfect analogy exists between ap- 
peals aud writs of error as tothe time in which and the 
judge by whoin they may be granted.” In this case 
several (nine) Sundays intervened. In law Sunday is 
generally esteemed dies non, and, in consonance doubt- 
less with this legal estimate, the statute alluded to, in 
its first clause, distinctly and in ipsissimis verbis, ex- 
cludes Sundays. ‘The second clause relates to matters of 
the same character and like import, but omits the words 
“Sundays exclusive.” Both clauses, however, point to 
the same or a similar object; both require the service of 
precess or its equivalent,and both require security to be 
given within “sixty days ”—sixty legal days. That the 
two clauses or parts of the section were intended to be 
construed after the same manner; that the words “ Sun- 
days exclusive” were intended toapply as well to the 
second as to the first clause or part of the statute, we do 
not doubt. The use of the words “Sundays exclusive ” 
in the first part of the statute was merely, we think, to 
give einphasis to the theory that “Sunday is no day in 
law,” which, by implication, would necessarily attach to 
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and follow the “sixty days’ 


mentioned in the second 
part. As an evidence that the Congress which passed 
this statute was liberal in its views as to the time to be 


allowed in which security might be given, it not only 
provided that the required security might be given 
within sixty days after the rendition of the judgment 
(decree in this case), but “afterwards with the permission 
of a justice or judge of the appellate court.” The ob- 
ject seems to have been to grant the amplest time, to 
give notonly the “sixty days, Sundays excluded,” but 
any time afterwards within two years, and the discretion 
of a justice or judge of the appellate court in cases in 
which the transcript of the record had been properly 
sent up and ‘to the proper term. (Revised Stat., § 1007.) 

A reading of the llth section of the act of June —, 
1872, embodied now in section 1007, Revised Statutes, 
inakes clear the intention of Congress in this behalf. 

Mr. Phillips, in the last edition of his “Supreme Court 
Practice,” says: “ By the 11th section of the act of June, 
1872, it was provided that any party or person desiring 
to have any judgment, decree, or order of any district or 
circuit court reviewed on writ of error or appeal, and to 
stay proceedings thereon during the pendency of such 
writ of error or appeal, may give the security required 
by law therefor within sixty days after the rendition of 
such judgment, decree, or order, or afterward with the 
permission of a justice or judge of the said appellate 
court. Section 1007, Rev. Stat.,” Ae adds, “ which ein- 
bodies this section, excludes Sundays.” (Phillips, page 
15.3.) 

Avain, on page 154, the same author says: “ The new 
act gave to parties desiring to ‘stay proceedings’ sixty 
days to give the security required by law.” It goes 
further, and permits the security to be given afterward 
“with the permission of a justice or judge of the appel- 
late court.” 

Some weight certainly, it seems, should be attached 
to the action of the circuit judge in this case. 
He knew ali the facts, it should be presumed that he 
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knew the law, and he gave evidence of his construction 
of his duty and the law when he accepted the bond ten- 
dered by the Town of Danville and ordered citation to 
issue all within sixty days, “Sundays excluded.” (Martin 
v. Hunter, Ist Wheaton, 504. 

We are not, however, left to conjecture altogether in 
reference to this matter. 

In the case of Kitchen v. Randolph the Supreme Court 
decided that “unless an appeal is perfected or a writ 
sued out and served within sixty days (Sundays exclustve) 
after the rendition of the decree or judgment complained 
of, it is not witbin the power of a justice of this court to 
allow a supersedeas.” (3d Otto, 867, Xe.) 

If the appeal taken by the Town of Danville was per- 
fected within sixty days, “Sundays exclusive,” as was 
done, then all that could have been required of the ap- 
pellant was done. 
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In more than one decision of this Court the terms 
“allowance” and * perfecting ” an appeal are used as 
synonymous. 

The words “taking” and “ perfecting” of an appeal 
mean the same thing as “allowed.” (Phillips, page 157.) 

Danville’s appeal then was “ allowed ” and “ perfected ” 
in open court by decree of 29th March, 1888, and the 
security required properly given within sixty days, “‘ Sun- 
days exclusive,” as sanctioned by the action of the Court 
in Kitchen ~. Randolph, cited above. 

The prayer for an appeal and its allowance by the 
Court below constitutes a valid appeal, though no bond 
be given (the bond being to be given with effect at any 
time while the appeal is in force). (EKdmondson ov. 
Bloomshire, 7th Wallace, 306.) 

The Court accepted and approved the bond after the 
decree of 29th March, 1888, and when accepted and ap- 
proved it had relation back to the time of the allowance 
of the appeal. (The Dos Hermanos, 10th Wheaton, 
306; Seward ». Comeau, 102 U.S. Reports, 161.) 


It is needless to cite very many authorities in a case 
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of this character. Cases similar have no doubt been 
frequently before this Court of late years. 

[f there should be any doubt as to the right of Judge 
Bond to take the security or bond complained of, then 
we respectfully ask this Court to grant such orderas will 
permit the appellant to give anew bond, with any security 
required, within any given time. Danville desires the 
supersedeas in this case to be kept in full force. 

Upon such grounds as the appellees suggest the 
Supreme Court has often declined to dismiss appeals. 

In Peugh ov. Davis the Court said: “If a court in ses- 
sion and acting judicially allow an appeal which is en- 
tered of record, without taking a bond in siaty days 
after rendering a decree, a justice or judge of the appel- 
late court may in his discretion grant a suwpersedeas 
after the expiration of that time under Revised Statutes, 
1007.” (110 U.S. Reports, 227; O’Reily v. Edrington, 96 
U.S. Reports, 724.) 

[In Seymour vc. Freer, 5th Wallace, 822, the Court said: 
“Where, through mistake or accident, no bond, ora defec- 
tive bond, has been filed, the Court will not dismiss the 
appeal, if it was in all other respects quite regular, ex- 
cept on failure to comply with an order to give the pro- 
per secarity within such reasonable time as it may pre- 
And so in Brobst ». Brobst, 2d Wallace, 96, 97, 
“a party was allowed to enter an appeal bond nuwire 
pro tune where the solicitor had been misled.” See also 
Anson v. Blue Ridge R. R. Co., 23d Howard, 1; 3d Otto, 
$12.) 

[n this case the Town of Danville earnestly endeavored 
to give the required bond, and actually presented three 
bonds, each of which, with all respect to the learned 
judge of the circuit court who thought differently as to 
tne two first, we still believe were sufficient in all essen- 
tials. The appellant, therefore, was in nodefault. (See 
affidavit of W. T. Harris and exhibits; see also Sage ». 
Railroad Company, 93 U. 8. Reports, 417 ; see also Spald- 
ing ». New York, 2d Howard, 66.) 

In a case in this court wherein it was alleged that the 
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bond was not given in time Justice Miller, delivering 
the opinion of the Court, said: “ The answer to this is 
that the prayer for the appeal and the order allowing it 
constituted a valid appeal. The bond was not essential 
to it. It could have been given here and cases have 
been brought here where no bond was approved by the 
court below, and the court has allowed the appellant to 
give bond in this court.” (Edmondson vo. Bloomshire, 
7th Wall., 311, citing 5th Wallace, 188; /d., 822; Dodge 
v. Knowles, 114 U. 8S. Reports, 450.) 

In another case in which “appeal was allowed out of 
term,” not dismissed. Dayton ». Lash, 94 U.S. Reports, 
112: National Bank »o. Bank of Commerce, 99th U. SBS. 
Reports, 608.) 

in still another case this Court decided that “the 
signing of a citation, returnable to the proper term of 
the court, but without acceptance of security, neverthe- 
less constitutes an allowance of appeal which enables 
the court to take jurisdiction and affords appellants the 
opportunity to furnish the necessary security here.” 
(Brown v. McConnell, 124 U. S. Reports, 489; see also 
Hewitt ov. Filbert, 116 U. 8S. Reports, 116.) 

In Stuart ». Matterson, 124 U.S. Reports, 493, where 
no bond was filed, on motion to dismiss, held “ that mo- 
tion be granted unless appellant, before a day fixed by 
the court, should file bond before the clerk of this court, 
with sureties, to the satisfaction of the justice allotted 
to the circuit.” 

None of those cases, we respectfully submit, were as 
strong as that of the Town of Danville, which we repre- 
sent. In this case the appeal was allowed in open court, 
citation signed and executed, and bond accepted and ap- 
proved within sixty days (Sundays excluded), and not- 
withstanding what we have said in regard tothe dis- 
mission of cases of appeal, and cases cited which we 
think bear upon the case here presented, we are still of 
the opinion that the appeal taken by the Town of Dan- 
ville comes clearly within the provisions of section 1007 
of Revised Statutes, and that the bond given by the 
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Town of Danville was given and approved in ample 
time and operates as a supersedeas in this cause, and 
we are fortified in this construction of the law by the 
language of Chief-Justice Waite in delivering the opinion 
of the Court in a case hereinbefore cited, when he said: 
“We are therefore of opinion that under the law as it 
now stands the service of a writ of error or the perfec- 
tion of an appeal within sixty days (SUNDAYS EXCLUSIVE) 
after the rendition of the judgment or the passing of 
the decree complained of isan indispensable prerequisite 
toa SU PET St deas. . . i \ Kitchen ». Randolph, 93d 
U.S. Reports, page 92.) 

We do not propose to answer at length the argument 
of the learned counsel for the appellees, especially a 
great portion of it set ont on pages 33, 34, 35, 36 of his 
brief. Much of that, it seems, would apply better to 
the argument of the cause upon its merits, which we 
will not attempt to discuss here. 

This is a motion merely to vacate the supersedeas in 
the cause, upon the ground that “the bond was not given 
in time,” and it was only necessary to place before the 
court the date of entry of the decree complained of, the 
bond with the order of the circuit judge approving it, 
the date of its approval and when filed, and possibly 
the citation. All besides “ but cumbers the record,” and 
must have been intended for another purpose. 

If the appellees are right in their contention that the 
bond given by the Town of Danville “was not given in 
time and does not operate as a supersedeas, then _they 
have no case here, and their motion must be dismissed. 
if, however, as we contend, the bond was given in time, 
then they are likewise “ out of court” upon their notice 
and motion. (Western Air-Line Co. ». MeGillis, 127 U. 
S. Reports, 776, (77.) 

The counsel for the appellees in his brief (pages 33, 34) 
says: “The record discloses that the case is not one for 
a supersedeas at all; that the pending appeal fully 
secures to the appellant all its rights; that no possible 
advantage to it can be derived, directly or indirectly, 
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immediately or remotely, from the supersedeas ; that 
the effect of the super sedeas will be only to keep the 
property in the hands of the receiver to the detriment 
of all parties interested in it, and particularly to the 
holders of the junior bonds; and, finally, that this appli- 
cation for a super sedeas is buta vexatious proceeding 
intended to be used to force a compromise which the 
leval rights of the parties do not warrant.” 

To this strong language—this assumption of counsel—it 
is enough to Say that the case is one for a supe rsedeas, 
and the voluminous record, of which the Court cannot 
uow take notice, when printed, willshow it. The pend- 
ing appeal, wifhout the supersedeas, will not secure to 
the appellaat all of its rights, and in its estimation and 
that of its counsel direct, immediate, and proximate ad- 
vantages are to be legally and properly derived to the 
Town of Danville from the supersedeas. The keeping 
of the property in the hands of the receiver wil/ not 
tend to the “detriment of a// parties interested in it.” 
The Town of Danville, “prior in time and in right” to 
the appellees, is deeply interested in keeping the pro- 
perty involved from sale until the rights of all parties 
can be adjudicated and determined under the appeal 
taken. In point of fact it is not true that “ the appli- 
cation for a swpersedeas in this case is ‘a vexatious pro- 
ceeding,’ intended to be used to force a compromise 
which the legal rights of the parties do nut warrant.” 
Such argument could hardly be of avail in this court, 
upon the hearing of‘ a mere motion, without evidence, 
record, or otherwise fo warrant it. 

The Town of Danyille took its appeal in good faith. 
It believed in the justice of its cause; that the Circuit 
Court erred in rendering the decree complained of, and 
that the appellate court, upon proper examination, would 
do justice between ail parties. 

“It does not lie in the mouths” of the appellees in 
this cause, who took their deeds or mortgages after and 
in subordination to the claims of the Town of Danville, 
to complain of Danville for asking that “execution be 
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stayed” until the cause can be investigated by the 
proper tribunal and justice done. The appellees are in 
no danger; they are amply protected by the large bond 
required of the Town of Danville, and the property is 
being preserved and worked under the orders of the 
Circuit Court. We do not donbt, however, but that 
anything done by Danville in preservation of its rights 
would be held a “ vexatious proceeding” by the appel- 
lees. 

The counsel for the appellees in his brief says: “ The 
appellant isa preferred stockholder, and has no rights 
superior to the common stockholders, except that when- 
ever there ay be any nel earnings it is entitled to be 
paid its dividend at the rate of six per centum per 
annum ¢/ preference to the payment of the interest 
under the second and third mortgages.” 

Just here, if we were arguing the merits of the case, 
and the second and third deeds of trust or mortgages, 
under which the appellees claim, together with the re- 
inainder of the record, were before the court, we might 
well pauseand ask judgment. What earnings, either net 
or otherwise, would remain to Danville, orauy other party 
in prior or like interest, if the property involved should 
be taken up and sold out in behalf of appellees, who took 
with full knowledge of the prior rights of Danville and 
others? 

Again, counsel for appellees says: “It [Danville] has 
no preference as to such dividends, or in any other way, 
over the first-mortgage bondholders.” 

As we understand it, the first-inortgage bondholders 
are not interesting themselves in this contention; they 
seein to be standing off, content with their position. It 
is only the second and third-mortgage bondholders, if 
indeed all of them, who are endeavoring to deprive 
Danville of its rights, to the end, apparently, that they 
may prematurely realize upon their investments or drive 
a good bargain in the purchase of a property cumbered 
with debt and litigation. | 

We will not further follow the counsel for the appel- 
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lees in his argument, beyond the legitimate scope of his 
motion. The remainder of his argument—indeed part 
of that which we have endeavored to answer—might, 
perhaps, we respectfully suggest, be pertinent upon ar- 


gument of the meri/s of this cause---not to this motion. 

Not until the record has been printed, including the 
several deeds of trust or mortgage, the exhibits, reports, 
proofs, &c., and laid before the court, can your Honors, 
in our humble judgment, reach a proper conclusion in 
the matters involved ‘in this litigation. (National Bank 
ve. Insurance Co., 100 U.S. Reports, 43.) 

We therefore respectfully ask that the motion of ap- 
pellees be dismissed, and the Town Of Danville sus- 
tained in its position, until a final hearing of this cause 
upon its merits. 

GEO. C. CABELL, 
H. H. MARSHALL, 
for Appellant, 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE TOWN OF DANVILLE, \ 


APPELLANT. 


ZNO. 1,109. 


J. WILLCOX BROWN, AND OTHERS, 


APPELLEES. 


MOTION TO VACATE A SUPERSEDEAS. 


And now come the Appelleegin the above cause, by Frank 
P. Clark, théir attorney, and move the Court to vacate the 
persedeas in\the above cause, or for an order declaring that 
the appeal bond filed by the Appellant in said cause does not 
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hn, to be known 


ie Western division of the Dat X New River Rall- 


mad. now held or hereaftel ed, together with all 
Liat road-bed, rights, ilvberties, CPCS, corporate ita 
ses, Imcomes, TOLLS, rece) y stock and real and 
personal property of the Easte | Middle divisions of said 
Danville & New Kiver Railroad, eld or hereafter to be 
acquired, and all contracts of said co) nv whatsoever. which 
said mortgage or Deed of Trust is known as the Western 


division mortgage, a Cops of which . herewith filed and 


marked Complainants’ Exhibit E,and your Orators crave that 


| 
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ry 
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the same may be taken as part of this bill as if the same were 
ully and at large set forth herein. 

That there are outstanding and unpaid, secured by the said 
mortgage, Six per cent. bonds amounting to the sum of two 
hundred and fifty thousand dollars 
oth. That the said Danville & New River Railroad Com- 
pany made default of the semi-annual interest coupons, 
amounting to seven thousand five bundred dollars, falling due 
August loth. LSS6. Upon the said Weste ri division bonds secured 
by the Deed of Trust of February 15th, 1884, and made appli- 
cation to the bondholders for indulgence, whereupon indulg- 


was cranted the said COMmMpanyY Upon condition that one 


: 


ence 
half of the coupons so in arrears should be paid, and upon the 
further condition that the road should maintain a matage 
ment satisfactory to the bondholders, which avreement Was 
in writing duly signed and executed. a copy of which is here- 
with filed marked Complainants’ Exhibit F, and your Orators 
crave that the same hay be taken asa part of this bill as if 
the same were fully and at large set forth herein. 

And your Orators charge that the said company has W holly 
disregarded and neglected to fulfil that portion of the said 
agreement which requires them to maintain a management 
satistactory to the bondholders, and that the present manage. 
ment 1s not satisfactory nor is there any assurance that the 
agreement will be observed in the future by the company. 

And your Orators further say that the said Danville & New 
River Railroad Company made default in the payment of the 
semi-annual coupous, amounting to seven thousand fire hundred 
dollars, tailing due November 1st, 1886, upon the said Middle 
division bonds, secured by the said Deed of Trust or mortgage 
of September loth, 1883, all of which coupons your Orators 
charge are still wholly due and unpaid, said company being 
unable to pay the same. That the said company is hopelessly 
insolvent and unable to pay its debts. That it is in default 
of a large floating debt which it is unable to pay. That it is 
indebted to the banking firm of Brown & Lowndes on a 
promissory note to the amount of two thousand four hundred 
and ninety dollars which fell due on the day of 


188 , and for which the said Brown & Lowndes hold past due 


- 


coupons as collateral, and which promissory note remains due 
and unpaid, and the said Corporation Defendant is liable to 
have its property scattered, disintegrated and _ sacrificed 
under process taken by independent classes of creditors to the 
irreparable damage of the bondholders secured by the said 
Deeds of Trust, and the other creditors of the company, and 
to have its functions asa publie carrier impeded and arrested, 


) 


to the great inconvenience and damage of the public. 


6th. That the powers conferred upon the Trustees in case 
of default, refusal, neglect or omission on the part of the said 
Uetendant Corporation for a period exceeding three months, 
to pay or cause to be paid the semi-annual instalment of inte- 
rest, according to the tenor of the coupons must be construed 
to be cumulative remedies additional to all other remedies 
allowed by law, and that the same cannot be held to deprive 
your Orators or any other bondholders or beneficiaries under 
said Trust Deed or mortgages, of any legal or equitable remedy 
which it is competent for a Court of Equity to afford. 


ith. That your Orators Complainants own one hundred 
and thirty-six thousand dollars of the bonds secured by the 
mortgage or Trust Deed known as the Middle Division Mort- 
gage, and two hundred and three thousand four hundred and 
ninety dollars of the bonds secured by the mortgage or Trust 
Deed known asthe Western Division Mortgage. 


Sth. That under these circumstances the interference of a 
Court of Equity for the enforcement and protection of the 
rights of your Orators and of all other bondholders secured 
by the three Deeds of Trust aforesaid is imperatively re- 
quired, aud especially for the immediate appointment of a 
receiver to take charge of, keep and preserve the railroad 
property and franchises of the said railroad company Defend- 
ant, to continue its business, and receive and properly appro 
priate its income until the final decree of the Court in the 


Premises. 


Your Orators pray for equitable relief as follows: 


First. That the rights of your Orators and of the several 
classes of mortgage bondholders of the said railroad company in 
and to the railroad property, real and personal, and franchises 
of the said railroad company, mortgaged and conveyed to 
secure the said bonds, and of all having liens upon the said 
and 


railroad property and franvchises nay be ascertained 
defined and their priorities determined. 


Second. That a receiver may be appointed, with full power 
and authority to demand, sue for, collect, receive, and take 
into his possession the goods, chattels, rights, credits, moneys 
and effects, lands, tenements, books, papers and property of 
every description belonging to the said railroad company 
Defendant, and that said receiver may receive from the said 


| 


Court. in addition tO the ordinary powers possessed DY sueh 
receivers, full power and authority to manage, run and oper- 
ate said railroad and premises, and to preserve and protect the 
corporate franchises, pris lleges and propercy, and to preserve 
the corporate existence of the said Danville and New Rive 
Railroad Company Detendant, and to preserve said railroad 
and property irom being saci ificed underany proceeding which 
can or may be taken, and would be likely to prejudice or sacri 
fice the same, and that an injunction may issue against the 
said Defendant Corporation and against the said Detendants, 
George D. Gravely and Berryman Green, and the said De 
fendant the town of Danville and all persons claiming to ae! 
by, through or under them or either of them; and all othe: 
persons, to restrain them from interfering with the said re 
ceiver’s taking possession of and managing the said property, 
and that your Orators may have such further general reliet 
in the premises as the nature of the case Indy require, and as 
may be agreeable to equity. 

Third. That the amounts due upon the bonds, principal 
and interest, intended to be secured by the said Deed of Trust 
of July 1st, 1881, September 15th, 1883, and February 15th, 
1884, be, at such time and in such manner as the Court shall 
direct ascertained and dete rmined: that a decree be entered 
directing the Defendant, the Danville and New River Rail. 


road Company, to pay what shall appear to be due upon tak 


| 


_ 
i so iiieieemadmaniedl 


ing account by a short day to be named by the Court; that 
in default of such payment, it be decreed that the Danville 
and New River Railroad Company, and all persons claiming 
under it, be absolutely barred and foreclosed of and from all 
right of equity of redemption in and to said premises, and 
that a decree of this (‘ourt he ente red directing the sale of 


whole mortgaged premises by such master or other oftice! 


. 
i a 


he 
or person, In such manner, at such time, and on such terms, 
und that the purchase money be paid and adjusted or settled 


is the Court may direct, appoint or deem proper. 


fourth. That your Orators may have such other and further 
relief in the premises as the nature of the case may require 


and the Court heh deem proper, 


Fifth. That the writ of subpcena may be granted to the 
Piaintiffs, to be directed to the said the Danville and New 
River Railroad Company Detendant, the said George D. 
Gravely, Defendant, the said Berryman Green, Defendant, 
and the said the town of Danville, Defendant, thereby com- 
manding them and each of them at a certain day to be and 
‘ar before the said Court, and then and there full, true, 


ct, and perfect answers make to all and singular the prem- 
ises. and turthel tO pertorm and abide D> such further orders, 


direction and decree therein as to the said Court shall seem 


And your Orators will further pray, 
FRANK P. CLARK, 


Nolicitor for Complainants. 


Ntate of Maryland, City of Baltimore 

[, Charles P. Gallagher, a Notary Publie in and for the 
City ot Baltimore and State of Maryland, do hereby certily 
that J. Willcox Brown, one of the Complainants in this cause 
personally appeared before me this day and made oath that 
the statements therein. so far as stated on his own knowledge 
are true, and those stated on information, he believes to be true. 
[In testimony whereof, I have hereunto set my hand and 
Notarial seal this llth day of November, 1886. 
seine (Signed,) CHAS. R. GALLAGHER, 
+ SEAL Notary Publie. 
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sum, that the residue of it is justly due your respondent, and 
that your respondent is entitled to have same, and any like 
dividends, that accrue due on said stock to it, paid out of the 


iet earnings of said Railroad Company, whether heretofore 
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Ol hereatter made, iT} prererence Lo interest or othel pay- 
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Respondent has twice enter (| ro agreements Oot com 
yromise with said Railroad Company, once to accept a less 
sum than had acerued due to it as dividends on said stock, 


. 


provided the less sum should be pat 
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hin a specified time, 
and the other to extend the time for the road to make pay- 


ment of] the dividends upon CeTTATI! 


conditions being complied 
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. 4 « 1 -_ + , 
with, but the said Railroad Company have failed to comply 


with and keep any and all of these avreements, and conditions, 


’ : 1 j , . ; 
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asks may be done, and now having fully answered, Xce., 
respondent prays to be herein dismsssed with its costs, Xe. 
4 : . 
R. V. BARKSDALE. 


Vlauo; gf a / 0 oe «3 Dan ville 
EXHIBIT 


A Copy of Danville and New River Railroad Stock owned 


by the Town of Danville. 
NO. is. HOU Shares. 


DANVILLE AND NEW RIVER RAILROAD CO 


ry - . >, : 
his IS TO CerTTIITV THat#c town of Danville 1s the owner of 


Six hundred Shares of One hundred Dollars each in the Capi- 


tal Stock of the Danville and New River Railroad Company. 
Transferable only on the books of the Company, lli person Ol 
by attorney duly authorized. 

Which said Stock is preferred in accordance with the 


’ 


order of the Hustings Court of the Town of Danville made 


at its July term, 1882, and said Danville and New Rive 
Railroad Company, covenants that out of the net earnings of 
the Danville and New River Narrow Gauge Railroad. tlhe 
holder of this certificate shall be entitled to receive a semi 
annual dividend of Three per centum in preference to all other 
stock. and any mortgage deeds ol! Lrust and Ol hel lienso} incum- 
brances whatsoever, created after the 16th day of March, 1882. 

Witness the signatures of the President and Treasurer. and 
seal of the Company at Danville, Va., this 14th day of 
August, A. D. 1882. 
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A Copy, Teste: JOHN A. SMITH, 
A Copy, Teste: Clerk of Counerl. 
WYATT M. ELLIOTT, Clerk. 
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UNITED STATES CIRCUIT COURT. 
WESTERN DISTRICT OF VIRGINIA. 
J. WILLCOX BROWN, ef : 


ie 


THE DANVILLE AND NEW RIVER 


RAILROAD CoMPANY., et als. 


MASTER’S OFFICE, R ', Auquat 6th, 1887 
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are in the order of their priority as 


|) A deed of trust executed July Ist. iSsi. conveying to 
Geo. D. Gravely and Berryman Green, Trustees, all the road- 
bed, rights, liberties, privileges, « 


and personal property, 
division of the 


iM 


orporate franchises, real 


income. tolls and receipts of tha’ 


Kailroad of said Company sitnate betwee 
Dundee in the Town of North Danville, County of Pittsyl- 


vania and State of Virginia, and Martinsville in the County 


a! 


14 
of Henry in the same State, known as the Eastern Division 
of the Danville and New River Narrow Gauge Railroad, now 
held o1 hereatter to be acquired, im trust to secure the pay 


ment of Bonds o he amount of 8200.000, 
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dated July lst, 1881, payable 30 years after date, with six 


Y , a ' - - 
['nder this deed there was due on ne ist of July , 188i. 
’ , *v, 
unpaid interest on the mortgage amounting to $13,000. 
B) A Deed ot Trust exeente September 15th, 1883, con 
veviny to Geo. DD. ¢ ively and Berryman (,reenu lrustees. 
} ‘ ’ 
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as the ‘** Western Division of the Danville and New River 
Narrow Gauge Railroad.’’ now held or hereatter to be 
acquired, together with all the rights, property and fran 
chises of the Eastern and Middle Divisions of said Danville 
and New River Narrow Gauge Railroad now held or here- 
after to be acquired in trust to secure the payment of bonds 
of the Company issued under said deed to the amount of 
$250,000, payable 36 years after date, with six per cent. 

This mortgage is a first lien on the Western Division of the 
road, a second lien on the Middle Division and a third hen 
upon the Eastern Division. 


Under this deed there was due on the 15th of February, 


’ _ ! ‘ ° '» " Pp ’ ? a : 

lss;. unpaid interest on the mortguge amounting to $15,740. 
a 
[ ’ ° iy “o% 1] >| : : . | ’ > . | 
phe ioregoing are Ail The ens upon Che properry ale 
iranchises of the Company, in their order ot priority, with 
inpaid interest to the last date when payments were due. 
, ¥ ~ * | , * 
. oa 
' ’ | | + | _ . "sb } > 
i ( row OF idan i? LHe OW e] Hit? SHATeS OT stock 
(Company. "which Said stock 1S preterred in accordance 
e order of the Hustings Court of the Town of Dan- 
’ ’ i] ; ’ | 

e, made at its July term, 1582; and said Danville and 


® 


New River Railroad Company covenants that out of the net 


Par) $s OL Tie lan if and New Narrow Gauge Rail- 
road tne holde! i rLriucace & e entitled to rece Ve 
ts |) if Lol f ' f t Im nrererence To 
sLOCK i La ie rat < trust and OLiUe! 
‘ tile Vy rsoevei al er the loth day 

Na LSS 
\\ ‘ LI | TOT S SLUCrh ' i Ceri ni has per I) 

| ’ 

L Ss agreed erweel the parties t it the Commissioner 
sha } port as ci} ¢? a t- ‘own OO} Dany b1i@ TO] (| vidends on hel 
preferred stock the sum of fittv-fou indred dollars, subject 


" : : ' ‘ . ° 
mit ot er1@nreen hundred qouars as Ot April 23, L536, 
> 


; r A 1 
Arrest on S1.800—part of said 80,400, trom July Zee 


2 . ! » , . . , ; ’ . + +>*? 
Iss6h. and on 81.800, otner part nereotl, IPOD August 23d, 


at 


16 
" > 4 . 2 ; _ ‘ ; nr 
LS386, to be pala ww prevyerence to the 2nd and 3rd division 
4 a 
bonds and interest. 
2nd. UNSECURED INDEBTEDNESS. 


Kexhibit “Grigos No. 2.’ filed with the deposition ot G. K. 


the unsecured indebtedness of the road ; for what purposes it 
? rey } ave rr | r} t ,: » | du aa : F 
Was cont?! Lccted al ti ‘? VWEtdiii ff ‘ ScLili¢ im €1tit’, AY tie diate of 
} +? ? } ’ 7 |? ' s] iT | te] ‘TY Bae 
Line cAEPEPOOLLT LITLE i ( iif ye Cl Ci its LOLA! eihnoutiii WAS 
"aa | ‘> ¢) ~s . @ “ lot | i? 1) his ry’ ? ‘yy 7 
a ee ) ) HinCce Lua’ GaAtTe LIE IeCeIlVEe!l mM”Ss. DY CONnSEeNL OO} 
ull ini eS TO ( ~ | na (| ( Sum oj] = | 660 OD Caving’ 
+. i part e }?« ‘ti si ; tr afe " i ‘ f me 
oe AE 1() ' . i vy) i | 7 velar : ' P ; bi 
4-64 i4t? ‘ ,* { Poh Gabi a ‘i i ; it’ i ‘)} iz i I'¢ i4 i LtTiiIS CANE 
10 ; ’ 1) 4 ' ’ ) ~~ ry ; * ’ 3 »| r) +] , 
qaoes nov Cail rr Lie CADPeCSS 1 oO vf) COUCIUSION OT Che part 
. ’ . » | ’ 4 . | 1] : | 
of vour Commissioner. Dut If may be weil fo Bt : Lrnat of 
7h} Amon = 146.606 iS 7 Tens \ . Ral nce au n@rwo 
iis a@itit) Liit a}. rt}. 1) . it} ;it sat e > I ° a miice Lat toil vt 
7 | | 
passt nver Coaches, 345.050 and balance cite on purchase or 
. ‘s : : ‘ } ’ | 
lands. a 00.00. WH nm are ciea yY snorect To rhe Pn ofr Tire 
: I} ! nT ly | } 
mortgages ihe mialt Is ct posed. Main Ol CialmMms Io] 
ae | Lams of 4 nv and r servi 
SaiadlTliCs as pres fie’ iit Ol wit ‘ Pitl i " miiti te ih ,+IL_Lts ‘Pi 
+ ¥ . I e ' " ? | 
minor empioyees ot the company Counsel Insist that the 
; ’ ’ ’ 
president s Salary Sa preterred Cialm, taking precedence, 
ler 1 isiol f the Supre} Court of 1 a 
wWndae!] sit CLeECISNITO S OF Thre LLpreime QotiT i >] Bits nied 
4 
y t , , 
states, of the mortgage bDonds and other securities L hie 
} | . . | of 7 
claims of the minor employees of the company are cases of 


a d Treasurer. 


real hardship. Mr. Griges. the Secretary an 


ré | » FTV Y*¢* ,* Be. ‘2 (rege | ‘ Pryta Tsay ‘ et »y*y ¥ e : i » ? ’ 
Was ALSO pul DbAaSID ARPCUL, PayInastel ana super mLenaent O} 


transportation. Mr. Stallard, the Auditor, was al the 


ist) 
telegraph operator and train dispatcher. Mr. Oaks was the 


road master, contracting for and receiving all fuel for engines 
and supervising repairs to bridges and trestles. These em 


ployees on this little road thus each playing many parts. 


They are all poor men, but when the road went into the hands 


of the receiver they declined to press their claims, that those 
of the day laborers might be paid. 


Ssrd- THE PROPERTY OF THE COMPANY TO WHICH THESE 


ryiy S an cnt 4 + ’ oe « i} " " 
his iS all SC | forth it} detail OY LHC Tecelver in Statements 


‘6A ,’’ *B”’ and **C,”’ filed in the papers of the cause. State- 


. - , ] ‘ ’ 
‘rewith, presents a detailed statement of 


seer 


he engines, cars, machin- 


¥ 
TOOLS and ~ 


iTemenutl eR” shows the mile ace ot Mall line, terminals 


idines. turn tables, water tanks, section houses, bridges, 
es and timber on hy na 
, 
irement + 7? 1s ‘Lil mvVento cyl cdepot ry! ildings nd 
} ] | ,_ort ' , " qT t at 
pments, telegraph line and ins nents, real estate and 
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Clommissioner. 
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4. FINAL DECREE. 


ey AN ENTERED MARCH 29TH, 1LSSS8 
IN 1 
CIRCUIT COURT OF THE UNITED STATES 
FOR 
; 


WESTERN DISTRICT OF VIRGINIA, 


AT LYNCHBURG. VIRGINIA. MARCH 20TH, 1888. 


J. WILLCOX BROWN & OTHERS, PLAINTIFFS, 


THE DANVILLE AND NEW RIVER RAILROAD COM. 
PANY AND OTHERS, DEFENDANTS. 


This cause came on to be further heard at this term upon 
the pleadings, and upon the evidence and papers and Master’s | 
reports heretofore filed therein, and was argued by counsel ; 
| and thereupon, upon consideration thereof, it was ordered, 
| adjudged and decreed as follows, vi 
t l. ‘That the reports heretofore made and filed in this cause 
| by the Master. be and the same are hereby confirmed, except 
) as overruled or modified by this decree, and that the allega 
1 tions and averments in the Complainants’ Bill of Complaint, 
| so far as they are material to the relief prayed for, are true. 
i 2. That the mortgage or Deed of Trust executed by the 
; Danville & New River Railroad Company to George D. 
i 


Fg ag SE. sige te dee 


ly 


Gravely and Berryman Green, of the State of Virginia. Trus- 


tees, and dated the Ist day of July, 1881, and of which the 
copy filed with the Bill of Complaint and marked Complain 
ants’ hey hibit (’. is a true copy, to whieh reference 1S had, Is 


& valid conveyance of so much of the railroad. franchises and 


roperty ot the 2 (| corporation As 1S therein mentioned, ior 


’ | 


i@ security of the mortgage bonds therein set forth; that the 
di bonds were d ily issued, and the same and the proceeds 
ieCreol law fully disposed of, and that the said Deed ot Trust 
vested In the said Trustees for the purposes therein mentioned, 
L| | cording to fhe tenor thereot,. a rood and valid title LO 
bli and ‘ular the property and franchises therein described. 
bhat the franchises and property conveyed by the said 
Deed of Trust of July Ist, 1881, to the said Trustees by the 
aig Danville & New River Ratlroad ¢ OMmpany, deseribed as 
near as may be, are as follows, that ; tO Say: all the right, 


and interest of the said 1); nvilie &® New River Railroad 


Company to the road-bed, rights, liberties, privileges, cor 
DM) iT? franchises, real an personal rer apie WAP of that portion 


4. 7 -_ ; } ‘ ‘ , 
(| ne railroad of The said COoOmMmpanY s& nite between Dundee 
—_ ‘ ‘ . . XX i . ] ' — . >. , ‘ P 
tid ‘ c\\ } | ‘ rT i Danville. { Piiil ’ Of; | ittsyivania, and 
State of Virginia, and Martinsville, in the County of Henry 
;¥ > | ‘4 . | . . ‘ ] Lowe ’ '*? 1) ' j ] . ¢ } 
ne same State, Known as the astern division of the sat 
! ' } | 1} - ‘ vr. ‘ 
ailroad. including herein all contracts of said company with 
4. 7 : ; 17 i+ " 
() er companies or corporations and ali rigurs and remedies 


undaer and ov reason ot The Same. 


This description is intended to include the rolling stock and 


other movable property of the mortgagor company as 18 nol 
| i 4 bd 
, + . : - 
ttached to the said Eastern Division, but is held by the 
mnany : » whole roportion fo tf ‘ mileage of the re 
CUO Ma ¥ cbs cl W LOL itl Propori Pil ft , i ‘ it} Cait ‘ if ‘ 
’ | i . . 4 
spective divisions. It being hereby adjudged, ordered and 


decreed that this is an equitable division of the said property 
which is so held in common by the company. 
iL. That there was a default on the part of the said Dan 


‘4 


ville and New River Railroad Company in the payment of the 


< 


, 


instalment of interest upon the said bonds, issued under the 
} - P iN onan ; ‘ . Ys hry . | “ry ' ’ of ‘gywe Th tl : 
| Deed of Trust on the Kastern division atoresaid on it 
Ist dav of January. 1887, and that since that date no interest 


has been paid. That the amount of principal which has be- 


ltt ettee 


- a . ” 
come due and remains due date of this 
decree the Stim Ot two hundred thousand dollars. 


| his Court furtie r finds that the interest on the accrued 


coupons of the said bonds remains wholly unpaid 
- ‘ ry” 4 , | , 
5. That the mortgage or Deed ot ‘Trust executed by the 


, 


Danville & New River Railroad Company to George JD. 


j 


Gravely and Berryman Green, of the State of Virginia, 


Trustees, and dated the 15th day of September, 1583, and of 


| : 4. 7 , | | } 
which tne copy hied With the bh tf Tompla and marked 
¥ ' , 
Complainants’ kKxhibit D Sa e cop tO t rererence 
Y . : r 
is had » | Va id cf Yablice ‘ » Ti ‘ J [ ‘ I road ial 


chises and property of the said corporation as Is therein men 


y . ; , ‘ 
rrioneda,. rior the SeCHTrity of Tie mortgave Hondas Therein sx 
= | bys 4 +} > % } | . i “% " ; ls ' i i '\ ’ 
IOTtun: rnat Gite Sa1G OOndUsS Were Satai \ mse ti. Liitl t sch tlit tii 
’ , ; : . 7 ‘ ; 
rhe proceeds rnereol [AWITULLY Glsposed OL, and ‘ . (I 
Deed of Trust vested in the said Trustees tor the purposes 
‘ ' . ' 
+ leary ' " rT} cl se ' oremrsctinc 4 rime 7 | : ’ } rs 7 } ! 
LUeETCID Mentioned, ana ACCOTaUINE Lo vil Cle ICOPeCOL,. a LOO 
~ , y } , . . j . 
and Vailidl title to all mad ili 4 LI iif j pve Ll ai ' i oe 
| . ; . . 
therein described. 
‘ ‘ . a ; , ) ’ 
6. That the franchises and property conveyed by the sala 


Deed Ol Trust OT Septem ber loth. iHoo. LO the Said lruste es 


" ’ — H ‘ ? ’ I. | > : " : 
Dy rne Salad Danville WN NeCw I Vel Railroad Company. de 
7TL on 1 ‘ ' o% } ‘ » 4 ; ly ‘1 +liroty ‘ gs lit] 
Ss ( rloe as neal as hig ¥ <5. ate ees LEPLitey WM, ft ila ic *) S<i \ All Bite 
. . ' : r i . ’ —. ™ 
right. title and interest of the said Danville & ‘ew hivel 
we ‘ ‘ P ' , Pp sol ? =o 
Railroad ( OmMpany LO thie road ed, rigvuts, | by les pl Vi 


] ; ” mamnnhi oil ‘ } 

ieges, corporate I1rancnises, rOMIDE SLOCK, It | and persol a] 
- ‘ j , ' P cole ‘ : ¢ : “5 7 . 

property, Ot tnat alvision oj the railroad ot the sald Company, 


situate between the MnNeCLION O! that branch of said railroad 


leading to Martinsville and the main track of said railroad, 
about one-quarter of a mile Kast of Martinsville aforesaid, in 


om 
Were soe 

7 
~* 
oe 
~~. 
eee 
— 
~ 
eed 
we 


the County of Henry and State of Virginia, a: 
court-house in Patrick County in the same State, known as 
the Middle division of the Danville & New River Narrow 
Gauge Kailroad, including herein all the contracts of said 
company whatsoever with other companies or corporations 
and all the rights and remedies under and by reason of the 
same. 

This description is intended to include so much of the roll. 
ing stock and other movable property of the mortgagor com- 
pany as is not attached to the said Middle division, but is 


| } } eer | ] rt R | 
mem: OY LHe COMPANY aS a Whole, ID proportion to the m ene? 


Ort ie respective divisions. it bel ‘7 erTrewvy adjudged, ordered 
, , t , ’ 

d decreed that this is an equitable division of the said 

’ Y * "Ts : : ; } t . , > . ‘ | ‘ + 
property which is so heid in common by the company. In ad- 
: ; . ‘ ’ ~ mack ; / | | | 
dition to the foregoing the said Deed of ‘Trust on the Middle 
~ F 3 | | a ‘ " : 1 ' Ii) " ry ’ + 
i) yey ist) All i¢ row t (nos, PLOerLvies ri vi 
if : : COrmworaATe in mC rILIS@RS, rail BL (Tock and reat and 
’ ’ | . . Ff « | . ] » ’ ™ ’ . . . " 
‘ st) CPOE OF THAE ALVISIO {) t* railroad Ol the scbiti 


pany, situate between Dundee in the town of North Dan 


ville, County of Pittsvivania, and State of Virginia. and 


. a + " ‘ ’ 
\] nsville in the County of Henr' nine Same State, KNOW 
" ‘ 
< LST é (LIVISION Of git 1) + Ni \N I Vel VatTTow 
, ’ i] 
{, f ‘ th i | ~ las Srp pred ' r?Veyl ra T ie Hi] oOnnt 
| d unpaid and secured by thi mortgage or Deed 
I st on the said Kastern divisiol 
: | , , 
i itia (nere Was . defa Lit Oo f } the said Da Lif 
{ ‘ Pas + ’ ’ , a > is . > 5 
md New River Railroad Company, in i? pavment of the 
. 
Limenct ol nterest upon the said b is ssued un r tne 
? > ry - > * 
said Deed ot Trust on the Middle division aforesaid on the lst 
1) sy n ‘ : har ISS ' | ar ' ar ’ late rpreree#f 
ij » Gi WOVeTIvOer, » wilt Lilet Sititce tiie (ale DO lite si 
, : 7 Thee ’ + | ~y ,% t ’ ’\7 , . oi ° i 
i. / ' ii ros . ici Lilie amMo tii’ 1} i LPL iit ipai, VW : ' il is 
is : ; \ ? : > | . ® ¥ : . + ' " 
(iui Llidd PaVa ‘IS LHe SUL OL LUWO Ll ei a id fitty thousand 
(] ais 
, ’ 4 ¥ 
i Ss Court Pirthel finds Lnat thie ePTest on the accrued 


! ’ : . 
Coupons OL the said HOnCUS TEMAS WOOLLY Ul paid. 


Ss. That the mortgage or Deed ot Trust executed y the 
1 : : i] ‘ : . Py | ' . r) ’ 5 : . 
Vanville and New hive! Ratlroad (ompany to George 1). 


Gravely and Berryman Green, of the State of Virginia, 


ry’ ‘ " 4 1 ‘Bet : ‘ : — sii . . } 
lrustees, and dated the 15th dav of February. 1884, aud of 


. /- . 7 ° ' . >. 1) | : p 
which the eovy filed with the Bill of Complaint and marked 

{' —— " "soa ; i. | 7 . + he " wens + ri " 1 ; ‘oa .F ‘oo 
OMODOalnaits sX TLL 44 Pt. a bi tie ' 1? vy. ae. VV bit il reiere ii¢*e 
is had. is a valid conveyance of so much of the ra lroad, 

4 | ’ 
franchises and property OL the Said corporation as is therein 
: . : 
mentioned, for the security of the mortgage bonds therein set 
’ | , ” ; 7 ’ : . | 
forth: that the said bonds were duly issued, and the same 


and the proceeds thereot lawfully disposed ot, and that the 
said Deed of Trust vested in the said Trustees for the purposes 
therein mentioned, and according to the tenor thereof, a good 


and valid title to all and singular the property and franchises 


therein described. 


; 
: 
| 
| 
' 
4 
| 
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9. That the franchises and property conveyed by the said 
Deed of Trust of February 15th, 1884, to the said Trustees by 
the said Danville and New River Railroad Company, described 
aS hear aS nay ve are as follows: that 1s to Say, all the ri 


title. and interest of the said Danville and New River Rail 


‘ ? 5 r. i ‘ 7 
road Company to the oad-ved, Triguts iperties, privileges, 
: 
. . — _ sol ont ma ' . ‘ : 
corporate franchises, real and personal property and rolling 


hes es ioe J ‘7 ; > o } 4.7 } : —. 
stock of that al sion of the Railroad of the said Danville and 
2 . > -P . + : ‘ hey = . > 
New River Railroad Company between Patrick court-house 


’ 


7 . a] * i. " " - . ' , ! ? >} 
and the Western Terminus of the said road to be known as 


: . ry: , : c _ =. , 
the Western Division of the said road: and also all the road- 
bed. rigucts,. LLoe@rcies, PrivileGes, COorporace ira es, TOLLING 
: 
Lf 7 and ? | ? rT) : ' 7 } »? yt tj , r } i 
mic kK alit ital aha Pt*T BOPiia@i pit ie , ‘fi Blt } erii aie 
7 | ’ Ld + 
Middl GIVISIONS Of ie “ala R Llil ia. li¢ en on the sal 
. 
\ ¢ r’ ’ ] \i} | i r% . ‘ ’ ’ } 
sASLOCTD ana Licicile tj f is it) Vy t ei i) ¢ ' LO tne 
| : j | . ’ 4 
mortgages Ol Deeds ot Trust of Juiy lst. 1581, and of sep 
- ; , ® ‘ » * 
rembe!l loth. ele. >. Niwa iiii? tte reierred i) 
j ‘ * 7 ' . + 
10. That there was a default on the part of i@ Salad Vanvilie 


ee , >: ” ? . ' — , — 
and New Rivel Rivel Rallroad ‘ Opal } i tile PAaAVINCGCHL OT 


the instalments of mMmterest upon THe Salad DOUCS, ISSUCCU UD le] 
, . 

the said Deed of Trust on the Western division atoresaid on 

] = 1 » «y 4 . , ; « . ® . 

the loth of August, LSS6, and nce the ta named aate 
Bani Ty a are t ’ ] i 5 ¢ a syyrea? nS i. ’ ] 

no iiiie Si ilas et U a ‘i i : it Liti¢ | ‘} ' tri iit ipa 

| | : ; ? . t ‘% : 
Which is also due and pa DiG@ IS TLE SUN O] Vo lu ead aud 
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hity ft housand ao.Uars 
his Court turther finds that the tnterest on ne accrued 


: t » , 
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prioricy on the mortvaLe remises are aS IOLOWS, \ 
’ +o Sons ' ‘ ’ ' 
iST. | it MiOprieeave i Deed ti rust. da ed Hl i. idol, 


af , , : 4° 4 7 
which is a first lien on that portion of the Gel@enaaut’'s the 


Danville and New River Railroad Company’s property, which 


lies between Dundee and \iartins\ lle and the personal pro 
pervy attached thereto. and on the rolling stock and movable 
property of the road which 1s common to all OL The GLVISIONS 
lt} the proportion Ol fhe mileage i) eit respective (AIVLSIODLS, 

2nd. The mortgage 01 Deed of rast, dated Septem bei loth. 


ny 4 | 1 : _ ' . hae . Ty ¥ , i 4 , ] ¥ : 

18355, Which 1s a first hen on that portion of the defendant’s 
} 1] « » a . ‘ .¥ } : . 

the Danville and New River Railroad Companv’s property. 
’ . é . 


which les between the jiunetion of that Oranch OL The road 


ee ee a ee ces ern te a aah: poe 
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! p ‘ ‘ ’ ’ ‘ 7 '% * al P ‘ " 4 iw ‘ 
leading to Martinsville and the ma rack of the said railroad 
> . s* ' ‘ Y " 2 > , ‘ 4 » is : 
one-quarter of a mile East of M sville and Patrick court 
| . 7 } oa > = a . 
house, and on ne persona: propel attached thereto, and on 
e rolling stock and movable property of the road which is 
. | ‘ | | : + . ’ } | 
COl 1) to a Ot the alIVISIONS 1D ef Proporvlond OL tne mileage 
* + 4 | 7 ’ 
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of | appertaining to the Eastern division 
;* , or 
vage or Deed of 1 t. dated February 15th. 
_ 4 i ; TTT a ¢* ‘ rir property OT the road 
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place in the town of Danville to be designated by the said 
Commissioner, not however before the 2d day of July, 1888. 
The Commissioner shall give notice of the time and place of 
sale by an advertisement thereof, to be inserted once in each 
week for not less than sixty days before the sale in some one 
or more newspapers published in the town of Martinsville 
and Danville and the City of Richmond. 

The Commissioner shall sell the premises herein directed to 
be sold tothe highest and best bidder, who shall pay in cash the 


sum of Twenty-five thousand dollars and the balance of the 


purchase money within thirty days. After the payment by 
the purchase of the above sum and such further sum in cash 
as the Court may direct, the purchaser may, in payment of 
the residue of the purchase money, pay the bonds and the 
past due coupons of the several divisions in the order in 
which they are hereinbefore declared to attach as liens on the 
said divisions, at such rate per centum of the par value there 
of as the bondholders would be entitled to be paid in cash in 
respect thereof out of the net proceeds of the sale on distri 
bution thereof among the holders of such bonds and coupons, 
the mode of making such payment in bonds and coupons to 
be determined hereafter by the Court in the decree confirm. 
ing said sale, and the percentage so applied in satisfaction of 
the purchase money shall be treated as a payment of such 
bonds and coupons to the extent of such application. 

In case of the failure of any bidder to comply with the 
terms of sale that are to be complied with on the day of sale, 
and before a final adjudication to the bidder, the Commis 
sioner may reject the bid, and proceed at once, then and 
there, to make a resale, or he may, then and there, publicly 
announce that on some other day, to be then designated and 
between certain hours of the day to be designated, he will, 
at the same place, make a sale of the premises under the 
decree without further advertisement, and he may make the 
same accordingly. And the Commissioner shall have power 
to adjourn the sale from time to time. 

In case of any such adjournment or adjournments, public 
notice thereof shall be given by publishing a note to the 
advertisement of sale to that effect. 


14. That the Commissioner report the sale and proceedings 
under this decree to this Court with all convenient speed, 
and give notice thereof to the complainants’ solicitors, and 
the complainants’ solicitors may present the said report to 
this Court on thirty days’ notive to the purchaser and the 
defendants’ solicitors. If on presentation and consideration 
of the said report of sale, whi shall be at a stated or 
special term, sitting In open Term, the Court shall confirm 
the sale, the complainants’ solicitor must forthwith prepare 
and submit to the Court a draft deed of conveyance from the 
Commissioner to the purchaser; and upon the settlement of 
the form thereof, and upon due compliance with the terms of 


sale by the purchaser, the Commissioner must execute and 


} 1 ' P P ' . 
deliver such deed of conveyance to the purchaser, and the 


purchaser, or his successor or successors in interest. will then 


and rnereupon he let Into POSSESSION Of the Dremises, Ry 
+] ¢ | ’ ; P ‘ , - P P ’ 
the sale and conveyance to be made as aforesaid of the 


property and franchises hereinbefore decreed to be sold by 
said Commissioner, the defendants in this action, and each 
and every of them, and all persons claiming under them, or 
any of them, subsequently to the commencement of this 
action, shall be absolutely and forever barred and foreclosed 
of and from all estate, right, lien, claim and equity of 
redemption of, in or to, or in respect of, said property and 
franchises so sold and conveyed, and each and every part 
thereof. 

l5. That the receiver remain in possession of the mort 


—_ 


after the sale, and until the conveyance thereof. He will 


gaged premises, and continue to operate the line of railroad 


keep a correct account of the earnings and income of the 
premises accruing after the date of sale, and if the sale 
should be confirmed, the purchaser, on delivery of possession 
by the receiver, will be entitled to receive the net income and 
earnings accruing subsequent to the date of sale, and the 
proceeds ol such income and earnings. 

16. That the Commissioner deposit all moneys coming into 
his hands under this decree, immediately upon the receipt 
thereof, in the People’s National bank of Lynchburg, to the 
credit of this cause, to be paid out only in pursuance of the 


order of this Court. 
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If the sale shall not be confirmed by the Court, the 
amount of purchase money paid by the purchaser to be 
refunded without deduction, unless the non-confirmation 
thereof shall be due to the fault of the purchaser, in which 
event such terms will be imposed as the Court may think just 
and proper. 

And the defendant, the Town of Danville, prays an appeal 
from the aforesaid decree in open Court, and it is allowed, 
e amount of the Bond is 


and if a supersedeas is desired t] 
fixed at One hundred thousand dollars. 
HUGH L. BOND, 


, * ; 
f rere f Judae. 
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>» APPEAL BOND. 


FILED JUNE 18T. 1888. 
SUPREME COURT OF: THE UNITED STATES. 


J. WILLCOA BROWN AND ALS 


rs. 
THE DANVILLE & NEW RIVER RAILROAD AND ALS. 


Know all men by these presents, that we, the Town of Dan- 


ft Prine] al, and W., 7_. Suthe rlim, W N. Shelton. W. I. 


Cheek. J. G. Penn and F. X. Burton, sureties, all of the 


State of Virginia, are held and firmly bound unto J. Willeox 
brown. (‘hariles 1). Lowndes. and th rank .o Redwood. part- 
ler the firm name of Brown & Lowndes, Basil Gor- 
don, George C. Jenkins, Joseph W. Jenkins, Jr., and Michael 
Jenkins, the last three partners under the firm name of 
Jenkins Brothers, T. Nelson Strother, Joseph W. Jenkins, 


Sr., John A. Tompkins, Edward Bb. Bruce, Frank P. Clark, 


(Charles D. Fisher, Ivan M. Proctor, Graham Gordon, Fred- 
erick Von Verser, Kdward Wot necon, Robert Hodges, 


George H. Courson, Henry Bb. Crane, Oliver Andrews, 
Harry D. Whitely, the last two 
fhom & Whitely, in the just 
dollars, to be paid to 


Frank 


I Cou se \ \\ ‘ Thom. and 


partners under the mrm name ol 


| full sum of one hundred thousal! 
he said J. Willeox Brown. Charles D. Lowndes, and 
n and name ot Brown & 
Jenkins, Joseph W. Jen- 


’ 


T. Redwood, partners under the fi 
Lowndes, Basil Gordon, George © 

Jr., and Michael Jenkins, the last three partners as 
Jenkins Brothers, T. Nelson Strother, Joseph W. Jenkins, 
Sr., John A. Tompkins, Edward B. Bruce, Frank P. Clark, 
Graham Gordon, Fred- 
Kobert Hodges, 


Oliver Andrews, 


Charles D. Fisher. Ivan M. Proctor, 
erick Von Verser. Edward Worthington, 


George H. Courson, Henry RK. Crane, 


* . 2 i . 
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upreme C« ii Line | hited States 
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trict of Virginia. at Lynchburg, Va Now. theretore. the 


condition Of this obligation 18 such that ft the above named 
ry’ . ; ‘ i] } | 4 i ‘ ' ‘ ? ‘ } 
own of Danville shal prosecute Sald appea ro erect, and 
. t ‘ 1] " ¢ } (| as Ty) « ’ » 7 Tr i} . ! , : j ry a 
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plea, then the obligation to be void, otherwise to remain in 
. 7 
full torce and virtue. 
' 5 = 
Ii. GG. MOSELEY, 
Council, Danville, Va. 


W. T. SUTHERLIN., |seal. 


> . ' 
Pre sodden? for, i 


W. N. SHELTON, seal, 
W. F. CHEEK, seal, 
JAMES G. PENN, sea 

FF. X. BURTON, seal. } 


STATE OF VIRGINIA, TOWN OF DANVILLE, to wil 

I, John A. Smith, a Justice of the Peace in and for the 
State and Town aforesaid, do certify that each of the parties 
whose names are signed to the foregoing obligation have 
acknowledged the same before me in my corporation afore- 
said, and I do further certify that they, the said sureties, 
have each made oath, before me in my corporation aforesaid, 
this day, that he is worth the sum of one hundred thousand 


dollars. Witness my hand this 29th day of May, 1888. 


JNO. A. SMITH, J. P. 
Indorsed : Bond approved, 
HuGu L. Bonpb, Cr. Judge. 
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| _ ‘ 
| FILED JUNE ] ISS8 
UNITED STATES OF AMERICA. } 
4 
| = ’ = ‘ , , +> 
VESTERN DISTRICT OF VII } 
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; ntrnecierk 8 omce ot the ici (PUT LOL Lie nited states 
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the lst dav of June. 1388S. 


: 
(he following order of citation. On appeal in the cause of 
J. WILLCOX BROWN AND OTHERS 
: rs. 
THE DANVILLE AND NEW RIVER RAILROAD COMPANY’ 
: AND OTHER 


Was this day received in said and entered of record to wit: 


by the Honorable Hugh L. Bond, one of the Judges of the 
Cireauit Court of the United States, for the Western District 


To J. Willeox Brown, Charles D. Lowndes, and Frank T. 
Redwood, partners under the firm name of Brown and 
Lowndes, Basil Gordon, George C. Jenkins, Joseph W. 
Jenkins, Jr., and Michael Jenkins, the last three partners 
under the firm name of Jenkins Brothers, T. Nelson Stro- 

ther, Joseph W. Jenkins, Sr., John A. Tomkins, Edward 

Bb. Bruce, Frank P. Clark, Charles D. Fisher, Ivan M. 

Proctor, Graham Gordon, Frederick Von Verser, Edward 

Worthington, Robert Hodges, George H, Courson, Henry 

B. Crane, Oliver Andrews, D’Coursey W. Thom, and Harry 


forthe Western District of Virginia. at Li nechburg, on I’riday.. 
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Thom and W hitely. 


WHEREAS, The Town of Danville has lately appealed to 
the Supreme Court of the United States, from a decree lately 
rendered in the Circuit Court of the United States, for the 
Western)District of Virginia, at Lynchburg, Virginia, made in 
favor of you, and has filed the security required by law, You 
are therefore hereby cited to appear before the said Supreme 
Court at the City of Washington, on the 2nd day of October 
next, to do and receive what may appertain to justice to be 
done in the premises. 

Given under my hand at the City of Lynchburg, in the 4th 
Circuit, on 3lst day of May, in the year of our Lord 1888. 

HUGH L. BOND, 
Circuit Judge. 
Test: WYATT M. ELLIOTT, 


7? ~ 
(ie) RK. 


Return of Citation of Marshal 


Will be found on p. 109 of the Record, and was made July, 
18th. 1888, and is in the usual form, and need not therefore 
be set out in full. 


DD). Whitely, the last two partners under the firm name of 


ie dd 


STATEMENT OF THE CASE. 


The Bill of Complaint in this cause was filed on or about 
the llth day of November, 1886. See ante p. 9. 


The Town of Danville, the Appellant, answered on the 


ord day of January, 1887; ante p. 10. 


The final decree, which is appealed from was entered on 
the 29th day of March, 1588, ante p. 18, the terms of which- 
fix the amount of the bond ‘‘if a supersedeas is desired.”’ 


See ante p. ?. 


On the Ist day of June, 1588, the appeal bond was filed. 


see ante Dp. Bb 


The appeal bond therefore was filed on the sixty-fifth day 


after the rende ring of the decree. 


BRIEF. 


|. The bond was filed too late and the supersedeas mast 


be vacated. 


Rerised Statutes, sec. 100%. 

‘‘In any case where a writ of error may be a super- 
‘‘sedeas the defendant may obtain such supersedeas, 
‘by serving the writ of error, by lodging a copy 
“thereof for the adverse party in the Clerk’s Office 
“where the record remains within sixty days, Sundays 
‘‘exclusive, after the rendering of the judgment com- 
‘‘nlained of, and giving the security required by law 
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‘‘on the issuing of the citation. But if he desires to 
“Stay process on the judgment he May, having served 
“his writ of error as aforesaid, give the security re- 
“quired by law within sixty days after the rendition of 
“such judgment, or afterward with the permission of a 


‘+ Justice or Judge of the Appellate Court. ”’ 


|. &. ve. Hooe. 3 Cranch. 73. (iso 2? Stat. 244. sec. 2. Aet 
of 1803, re-enacted sec. 1.012. Her. St. : 

A pertect analogy exists between appeals and writs of 
error, as to the time in which, and the Judge Ly whom, the, 


nia \ be rranted., 
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The terms of the Statute must be strictly complied with. 
7 : 


Adams vs. Law, 16 How. 148. 
Hudgkins vs. Kemp, 18 How. p35. 
French vs. Shoemaker, 12 Wall. 100. 
bigler rs. Walker. 12 Wall. 149. 


| se . | 4 » + , od . = 
Under the law as it stood before the Acts of 1872 and 1875 
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rendition OL the adecres 


Kitchen vs. Randolph, 95 U. S. 389 


4 
Ide dil. pj). Si. 
“The PivVilhg? oO] the bond alone is made thy eondition 
‘Or the Sta\ and ** at m t be W hin sixty davs afte! 
“the rendition of the iudement 
Sage rs, The (4 ntral a. Re. Pa. a (Jiro. yp 4 
Chief Justice Waite— 
‘‘A supersedeas is a statutory remedy. It is only 


‘‘obtained by a strict compliance: with the required 


oc 
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‘‘conditions, none of which can be dispensed with. 

Cites Hogan vs. Ross, 11 Howard, 297; Railroad Co. 
‘tvs. Harris, 7 Wall. 575). Time is an essential ele. 
‘‘ment in the proceeding, and one which neither the 
‘Court nor the Judges can disregard. If a delay be 
‘yond the limited time occurs, the right to the remedy is 
‘gone, and the successtul party holds his judgment or 
“decree freed and discharged from this means of stay- 


“ing proceedings for its collection or enforcement. ’”’ 


Spear on the Law of the Federal Judi lary, page 308— 
Concludes from the foregoing case and others of 
similar import that ** the appeal must be perfected 
‘‘within sixty days after the rendition of the judgment 
‘for the passing the decree complained of, in order to 
‘‘make the writ or the appeal a supersedeas, as a mat- 
“ter of right by giving the requisite security. ’ 


» a) 


Lal hpi. jp. yO. 
** of making a writ of error 


the lodgment of a copy 


‘‘The two conditions 
“operate as a supersedeas art 
‘cof the writ for the adverse party in the Clerk’s office, 
‘cand giving the required security, within sixty days 
‘after the rendition of the judgment. * * * These 
‘‘conditions must be supplied, or he cannot make the 


‘‘writ ot error operate as a supersedeas. 


It would seem. therefore. that this Llonorable Court must 
hold. and so declare, that the bond 


filed in time and cannot operate as a supersedeas; and this 


filed in this case was not 


bi mes Us to consider— 
2nd. Whether the case is such an one as appeals favorably 


to the discretion of the “ designated Justice ’ 
should one be made, 


’ whose province 


it will be to act upon the application, 
for leave to withdraw the bond, now filed in the case, and to 
file a new bond, for the purpose of securing by supersedeas a 
stay of further **‘ process on the decree,’’ 

The appellees most respectfully submit that the record dis- 
closes that the case is not one for a supersedeas at all, that 
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the pending appeal fully secures to the appellant all of its 
rights, that no possible advantage to it can be dernved, 
directly 01 indirectly,’ immediately or remotely, from the 
the supersedeas will be only 


| 
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supersedeas, that the effect of t 
to keep the property in thi 
detriment of all parties interested in it, 

junior bonds, and finally that this applica 


a 


} ‘ i} ’ \ 
nanas ot the receiver to the 


and particularly to 


the holders of the 
tion for a supersedeas is but a vexatious proces ding intended 
Lo be mused oO mree a COMPPOTLISS which the legal rights ot 
the parties do not warrant. 

This is a suit at the instance of mortgage bondholders seek. 


ing tosubject the mortgaged property to the payment of their 


‘bonds, and they are the Appellees. 


The Town of Danville, the Appellant, is a preferred stock 
holder and has noriglts superior tot he common stockholders, 


except that whenever there ih be any ie 
at the rate of six per cent. pe 


i edrnings.it sent 


tled LO be paid LCS divide nad 


annum, ¢ preference tothe payment of the interest under the 


. " 2 : ‘ . | . ~9°T vy cy . 
second and third mo! Sales 

It has no preserence L na dends or mn any other way 
over the 1st mortgage bondhoide 


See answer of Town of Dany ille. (LT D. i). 


‘The terms. conditions and covenants. upon which 


’ : os ¢ | -arr ¢ . .. 
‘this respondent took said stock in said road. were that 


“the Danvilleand New River Railroad Company would 
‘Cand should pas LO this r'¢ spondent, (pon said stock. f 
‘‘semi-annual dividend of three per cent, out of the net 
‘earnings of the road, in preference to all other stock, 
‘and any mortgage, deeds of trust * created 
“afte r the 16th March, 1882,” the first or Eastern Divi- 
sion Mortgage having been “created’’ the Ist July, 


ae, ‘ 


1881. See Final Decree, sec. 2, p. 19. 


Therefore, whatever may be the object of the appeal (and it 
may be remarked that it is no where disclosed in the record, 
not even by an exception to the Commissioner’s heport,) 
the Appellant can have no rights of any character superior 


to the first or Kastern mortgage bondholders. 


‘> 
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Now what contest can it have with the seeond and third 


mortvagce bondholders y (Obviously none, except ro have Ts 


claim to aly idends made a& CONLINUING charge or lien npon the 
property, So that the purchaser at the sale provided for by 


thie che Cree shall take subiect thie reve 


Does not the sale and purchase subject to the pending appeal 
effectually secure this end? And must not the sale under the 
decree be subject to all the rights of the Appellant, whatever 
they may hereafter be held to be? 


AS Is the Case iD all railroad loreciosures, (a tact so com 


mon. universal, and well known, that this Honorable Court 


will take cognizance of it, though it does not appear, except 
Ly) implication, in the record,) the purchasers ot this property 
at the foreclosure sale must be the several classes of bond 
holders; and in this case they have combined for that purpose. 

Having purchased the mortgage property, and be it remem 
bered charged with whatever rights the Appellant may have, 
they would immediately reorganize it, look after its connec 
tions and physical condition, and make of it a successful and 
paying concern... They would largely enhance its value and, 


there is every reason to believe, put it in a condition that 


would enable it to properly perform ics duties to the public 


and to earn the interest upon Its bonded indebtedness. 

But it by reason ot a supersedeas the Court shall operate 
the road tor three years to come, the earliest moment at 
which the appeal on its merits can be heard, the utmost that 
ean be hoped for is that at the end of that time, it will be in 
no worse condition than now. 

[It will be further observed that it appears by the Master’s 


veport, ante p. 15, that on the 25rd day of April, 1886, all that 


was due to the appellant was $5,400, subject to a credit of 


#1800, or $5,600, and that amount the appellees are ready at 
any time to pay. Moreover it will appear by a reference to 
the Receiver’s Keports, that no interest has been paid tO 
any of the three classes of bondholders, or earned, since the 
wroperty has been in the custody of the Court, but that the 
entire earnings have been needed to put the road in a fit con- 
Therefore it follows that not a dollar, 
under any view of its rights, is at this time due to the appel- 
lant. except the $3,600 above mentioned, which they are 


dition for service. 
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ready at any time to pay, nor can there. unde! any cireum- } 
stances, at the end of three years be due to it more than 
Ls per cent. on SOH0.000. or SLO SOU. 

Yet with so trifling an interest at stake the appellant 
would, through the instrumentality of this supersedeas, pre 


vent the reorganization of the Company, suppress all efforts 


to better its physicial condition, and destroy all hope of the 
bondholders, for three years to come, of realizing a dollar 


in the way of interest on their mortgage debt. 
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Sec. 1.007 Rerised Statutes invests the Court with diseretion 
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in the matter of such an application, and in Sage vs. Rk. R. 


Jo.. 93 U. S. 417. the Court used the following language: 
‘It is true that the Court may enter an order ina 


ii i lk Ce ee 


"*CauUuse NUNC Pro tunc, where the action asked for has 
: “been delayed by or for the convenience of the Court, 
; ‘but it is never done where the parties themselves 
‘Shave been at fault, or where it will work injustice. ”’ 
Citing— 
Pe rry U8. Wilson. 7 Aass. 394. 


hishmonaers’ Co. v8. Robe rison, oO Man. Gr. and w&, 974. 


Therefore the appellees humbly submit that from the facts 
disclosed trom the record in this case and from the terms of 
the Statute. and the numerous decisions of this Court inter- 


o7 preting it, it follows : 


Ist. That the bond which has been filed does not operate as 
a supe rsedeas because it was not filed in 1 me, and 
2nd. That inasmuch as the supersedeas cannot benefit the 


appellant in any way, and will in its effects be most 


tsteaniaaentiae anata 


disastrous to the appellees, the facts Lo not present al 


case that would support an appeal to the discretion of 
the Court under the terms of Sec. 1,007 of the Revised 
statutes, 

ord. Therefore, the motion should be granted, and coupled 
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with it an intimation that an application for a new 
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supersedeas will not be entertained. 
FRANK P. CLARK, 
Attorney for Appellees. 
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(hit 790i THIS COUSE, and rmhieh IS (SS Fotomws: 


RE: DANV. & NEw R. R.R. Co. 


rRANK P. CLABRR, 
ATTORNEY AT LAW. 


20% ST. PAUL BT. 
BALTIMORE. Oct. 31, 1888S. 


Tiltk TOWN OF DANVILLE IN THE 
SUPREME COURT 


J. WILLCOX BROWN . OF THE 
AND OTHERS. ) UNITED STATES. 
To 
GEO. C. CABELL, Esq., Attorney for Town of Danville: 
Please take notice, that 1 shall, on the 12th day of Novem. 
ber, 1888, move in this case for an order vacating the super- 
secdeas, for the reason that the bond was not filed within the 
time prescribed by the Statute. 
PRANK P. CLARK, 
Attorney for 
J. WILLLCOX BROWN AND OTHERS, 
Appellees. 


service of Copy admitted this 


day of ISSS. 


VIRGINIA, 


WESTERN DISTRICT O] 
DANVILLE. 

H. R. Miller this day personally appeared before me, 8S. 
W. Martin, Clerk of the United States Circuit Court for the 
Western District of Virginia, at Danville, in my office, and 
made oath that on the 5rd day of November, 1888, he pre- 
sented for acceptance the within notice to Geo. C, Cabell, 
Attorney for the town of Danville, that said Geo. C. Cabell 
declined LO accept ser ice of the same, and thereupon the said 
H. Rk. Miller delivered a true copy of the within notice to 
said Geo. C. Cabell, and then and there informed him that 
the delivery of such copy to him would be insisted upon as 


legal service of said notice. 


= 


H. K. MILLER. 


Subscribed and sworn to before me this 7th day of Novem 


ber. ISSS. 
Y 


S. W. MARTIN, 


Clerk U. S. Cirewit Court. 
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Ware, Ouke & Tavior 


AFFIDAVIT AND E 


THE TOWN OF DANYILLE, YA., 
VS. | 
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In the Supreme Court of United States. 


THE TOWN OF DANVILLE, YA., Appellant, | 
vs No. 1109. 


J. WILLCOX BROWN AND OTHERS, Appellees, 


AFFIDAVIT AND EXHIBITS. 


Ware. Duxe & Tavior. Printers. 1208 Main Streeetr. Ricxemo 
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THE TOWN OF DANVILLE, VA.. Appellant, 
Vs . No. 1109. 


J. WILLCOX BROWN AND OTHERS, Appellees, 


AFFIDAVIT AND EXHIBITS. 


lL nited States of America 
Vs. 


Western District of Viryinia. } 


Win. T. Harris, a member of the law firm of Peatross 
& Harris, practitioners of the city of Danville, Va., came 
personally before me, Alfred C. Lewis, a commissioner 
of the Circuit Court of the United States for the West- 
ern District of Virginia, and made oath that on or about 
the —— day of May, 1888, his partner, R. W. Peatross, 
of counsel for the Town of Danville in the suit lately 
depending in the Circuit Court of the United States for 
the Western District of Virginia, held at Lynchbury, 
Va., wherein J. Willeox Brown and others were plain- 
tiffs and the Danville and New River Railroad Company 
and others were defendants, applied in open court for 
an appeal to the Supreme Court of the United States, in 
behalf of the said town, from a decree rendered on the 
29th day of March, 1888; that said appeal was allowed, 
and, as the record shows, the follewing order was en- 
tered: “ And the defendant, the Town of Danville, prays 
an appeal from the aforesaid decree in open court, and 
it is allowed, and, if a swpersedeas is desired, the amount 
of the bond is fixed at one hundred thousand dollars.” 
A duly-certified copy of said transcript is here filed as 


a part of this affidavit, marked“ W.” That the said 
Peatross returned to Danville, and prepared what he 
supposed to be a sufficient bond in the premises, procured 
the same to be signed or executed by a nuimnber of sub- 
stantial citizens of said town, worth, as affiant believes, 
many times more than the sumof one hundred thousand 
dollars, and forwarded the same, on or about the 22d day 
of May, 1888, to the address of the Hon. Hugh L. Bond, 
the judge of said Circuit Court. The said original bond 
is here filed, marked “ T,” as a part of this affidavit. 
That on or about the 26th day of May, 1888, the law firin 
of Peatross & Harris received from said Judge Bonda 
letter dated the 25th day of May, 1888, returning said 
bond to said firm, and rejecting the same upon the ground 
that there were too many obligors to said bond, «ce. 
Said letter is here filed, marked “H,” as a part of this 
affidavit. That said Peatross, with the said affiant, then 
prepared another bond in the sum of $100,°00, which he 
procured to be signed and executed by the president of 
the ‘Town Council of Danville, in behalf of said town, 
W. T. Sutherlin, W. F. Cheek, W. N. Shelton, James G. 
Penn, and F. X. Burton, citizens of said town, sureties, 
each of whom, as affiant believes, was and is worth the 
sum of one hundred thousand dollars. This bond was 
executed, as shown upon its face, on the 26th day of 
May, 1888, and was at once forwarded to said Judge 
jond. Said bond, as executed, is here filed, *‘ J,” as part 
of this affidavit. Thata day or two thereafter the said 
bond was returned to affiant’s said firm by the said judge, 
enclosed in a letter of date 26th May, 1886, with the ob- 
jection that “the bond sent is irregular in that it is 
given to the United States, whereas it ought to be given 
to the complainants.” Said letter is here filed, marked 
“K,”’ as a part of this affidavit. That said Peatross and 
this affiant at once set to work to get up such bond as 
the said judge required, and payable as required, and 
signed by the said Moseley, as president of the Town 
Council of said town, and in behalf of said town, as 
principal,and W. T. Sutherlin, W. N. Shelton, W. F. 


Cheek, James G. Peun, and F. X. Burton as sureties. 
That said bond was dated May 29th, 1888, acknowledged, 
and sworn to before a justice of the peace, and forwarded 
at once to the said Judge Bond, and this bond, affiant 
says, was accepted by the said judge as yood and suffi- 
cient for the purposes in view, as appears by the en- 
dorsement of the said judge thereon—to-wit, “ Bond 
approved.—Hugh L. Bond, C’t Judge”; “ Filed June Ist, 
15838.""—Signed “ W. M. Elliott, clerk.” A duly-certified 
copy of said bond, with the endorsements thereon, is here 
filed, marked “L,” as part of this affidavit. That the 
clerk of said court, as affiant has reason to believe, had 
proper orders given him inthe premises. That “ citation ” 
to the parties defendants in error were ordered to be 
Inade and served, and the record ordered to be copied 
and forwarded to the clerk of the Supreme Court of the 
l'nited States at Washington, D. C., all of which, affiant 
presumes, was done. Said Peatross is a»Ssent from Dan- 
ville at this time. 
W. T. HARRIS. 


Sworn to and subscribed before me, at Danville, Vir- 
ginia, in my district aforesaid, this 10th day of Novem- 
ber, 1383. 

ALFRED C. LEWIS 
l/nilted States Commissioner, 


Western District of Virginia. 


bexnuiprr“ We 


“And the defendant, the Town of Danville, prays an 
appeal from the aforesaid decree in open court, and it is 
allowed, and, if a swpersedeas is desired, the amount of 
the bond is fixed at one hundred thousand dollars.’ 


United States of America, 
Western District of Virgen 1a: 


I, Wyatt M. Elliott, clerk of the Circuit Court of the 
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United States for the Western District of Virginia, at 
Lynchburg, do hereby certify that the foregoing is a 
true copy of an endorsement on a final decree made in 
said court by Hon. Hugh L. Bond, circuit judge, on the 
30th day of March, A. D. 1888, and filed and recorded 
in the clerk’s office of said court on the saine day in the 
following cause—to-wit: J. Willcox Brown and others 
v. The Danville and New River Railroad Co. and others. 

In testimony whereof I have hereto set my hand and 
affixed the seal of said court, at Lynchburg, this 19th day 


of June, A. D. 1888. . 
| amas WYATT M. ELLIOTT, Clerk. 


eo eee 


Exarmrr “ T.” 
Suprenie Court of the United Stales. 


J. Willeox Brown and a/s. 
f. . 
The Danville and New River Railroad Co. and a/s. } 


Know all men by these presents that we, the Town of 
Danville, principal, and C. G. Holland, J. M. Neal, W. T. 
Sutherlin, John W. Holland, Jolin M. Johnston, W. F. 
Cheek, E. H. Miller, F. X. Burton, J. B. Ley, W. W. New, 
T. J. Talbott, E. G. Moseley, J. E. Schoolfield, W. W. 
Worsham, W. W. Waddill, R. W. Peatross, P. R. Jones, 
B.S. Crews, F. B. Gravely, D. A. Overby, H. D. Guerrant, 
Charles Orchard, Geo. N. Wilson, P. C. Venable, H. A. 
Wiseman, H. W. Cole, B. F. Jefferson, E. K. Jones, J. H. 
Johnston, James G. Penn, John L. Penn, G. W. Swain, J. 
N. Wyllie, Albert Gerst, J. F. Rison, John R. Pace, 
Thomas McCully, T. B. Fitzgerald, J. H. Estes, Harry 
Wooding, M. P. Jordan, C. T. Brown, W. W. Brown, R. T. 
Bass, William Rison, J. D. Blair, and E. S. Arnett, sure- 
ties, all of the State of Virglnia, are held and firmly 
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bound unto the United States of America, the Town of 
Wanville, in the’ just and full sum of one hundred thou- 
sand dollars; the said C. G. Holiand, F. X. Burton, E. H. 
Miller, W. F. Cheek, and James G. Penn each in the sum 
of five thousand dollars; John W. Holland and W. T. 
Sutherlin each in the sum of three thousand dollars: W. 
W. -New, J. E. Schoolfield, W. W. Waddill, R. W. Pea- 
tross, P. R. Jones, H. A. Wiseman, John M. Johnston, 
John N. Wyllie, Albert Gerst, J. F. Rison, John R. Pace, 
fT. B. Fitzgerald, and J. D. Blair each in the sum of 
twenty-five hundred dollars; J. M. Neal, J. B. Ley, B.S. 
Crews, F. b. Gravely, EK. G. Moseley, D. A. Overby 
N. Wilson, B. F. Jefferson, John L. Penn, J. S. Estes, and 
Kk S. Arnett each in the sum of two thousand dollars; T. 
J. Talbott, W. W. Worsham, H. D. Guerrant, Charles 
Orchard, P. C. Venable, H. W. Cole, E. K. Jones, J. H. 
Johnston, G. W. Swain, Thomas MeCully, Harry Wooding, 
M. P. Jordan, C. T. Brown, W. W. Brown, and R. T. Bass 
each in the sum of one thousand dollars, and William 
ison in the sum of five hundred dollars, to be paid to 
the said United States of America, to which payment, 
well and truly to be tinade, we bind ourselves, our heirs, 
and executors, &c., as hereinbefore set forth, firmly by 
these presents. 

In witness whereof the Town of Danville hath caused 
its corporate seal to be affixed hereto,and these presents 
to be ‘subscribed by the president of the Council, at the 
said town of Danville, and the sureties hereinbefore 
named have hereunto set their hands and seals this the 
nineteenth day of May, 18388. 

Whereas the above-named the Town of Danville hath 
taken an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-enti- 
tled cause by the Cirevit Court of the United States for 
the Western District of Virginia, at Lyuchburg, Va. ; 
now. therefore, the condition of this obligation is such 
that if the above-named the Town of Danville shall 
prosecute said appeal to effect, and answer all cost and 
damages if it shall fail to make good its plea, then this 


‘ obligation to be void, otherwise to remain in full force 


and virtue. 


a E. G. MOSELEY, 
1 SEAL t Pres’t Town Couneil. 
( } 


C. G. HOLLAND, [Seal.] 
J. M. NEAL, | | 
W. T. SUTHERLIN, — {Seal.] 
JOHN W. HOLLAND, | | 
J. M. JOHNSTON, Seal. 

| 


WM. F. CHEEK, [Seal. 
{ 
i 


| 
Kk. G. MOSELEY, (Seal. | 
J. EF. SCHOOLFIELD, | 
WM. W. WORSHAM, — [Seal.} 
VW. W. WADDILLE, | 
MK. K. JONES, | | 
% W. PEA TROSS, [ Seal. 
. R. JONES, | 


Bb. GRAVELY, Seal. 


| 
B.S. CREWS, | Seal. 
| 


. A. OVERBY, | Seal. 


| 
| 
H. D. GUERRANT, | 
CHAS. ORCHARD, | Seal. ] 
GEO. N. WILSON, | | 
PAUL C. VENABLE,  [Seal.] 
H. A. WISEMAN, | 
H. W. COLE. | 
B. Fv JEFFERSON, [ Seal. } 
J. H. JOHNSTON, | 
JAMES G. PENN, | 
INO. L. PENN. [| Seal. | 
GEO. W. SWAIN, 
J. N. WYLLIE, 
ALBERT GERST, [Seal.] 


oo 


J. F. RISON, [Seal.] 
JNO. R. PACE, [Seal.] 
THOS. MeCULLY, [Seal.] 


HARRY WOODING, [Seal. | 
T. B. FITZGERALD, | Seal. | 


C. T. BROWN, [Seal.] 
W. W. BROWN, [Seal.] 
J. HOWARD ESTES,  [Seal.] 
R. T. BASS, [Seal.] 
M. P. JORDAN, [Seal.] 
WILLIAM RISON, [Seal. | 
J. D. BLAIR, [Seal.] 
EK. S. ARNETT, [Seal.] 


Ni al ¢ OT Virginia 


01D or Danvnille—to-wil b, 


|, John A. Smith, a justice of the peace in and for the 
State and town aforesaid, do certify that each of the 
parties whose name is signed as surety to the above obli- 
yatiou has acknowledged the same befure me in wy cor- 
poration aforesaid, and made oath that they are each 
respectively worth the amount for which they have 
severally obligated themselves in said bond, over and 
above their respective debts and obligations. 

Given under my hand this the 22d day of May, 1888. 


JNO. A. SMITH, J. P. 


Ni ole of Virgin id, 
Town of Danville—to-wit : 


[, William Rison, clerk of the Corporation Court of 
the town of Danville, in the State aforesaid, hereby cer- 
tify thet I am personally acquainted with each of the 
persons whose names are signed as sureties to the fore- 
yoing bond; that the records of my office show each re- 
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spectively to be worth more in property than he assures 
for, and has property unencumbered in said town of a 
value exceeding the respective amounts for which they 
severally enter as surety as aforesaid, and that the unen- 
cumbered property aforesaid collectively owned by them 
is of a value greatly in excess of one hundred thousand 
dollars. 

In testimony whereof I hereto subscribe my name 
and affix the seal of said court this 2lst day of May, 
1888. 

os WILLIAM RISON, Cleré. 


EXHIpIT “ H.” 


Bauro., Way 25, 1888. 
Dear Sirs,— 

[ do not think I can accept a bond with nearly 
fifty names on it as a swpersedeas bond in the New River 
road case. Let the Town of Danville give an indemnity 
bond to two or three persons of pecuniary responsibility, 
well known, and let them go onits bond. It does not 
seem just to stop a sale at the suggestion of these sure- 
ties when, if the appeal fails, it will be necessary to sue 
about fifty persons. Some of these will, it may be pre- 
sumed, die before the appeal is determined, and it will 
take part of a lifetime to make parties to a suit on such 
a bond. 

There is no reason for giving a swpersedeas bond. The 
railroad cannot be taken away, and the purchaser at the 
sale will take the property with notice of the Zis pendens 
of the Town of Danville. If its appeal is sustained, the 
decree will be reversed ; if not, there will be nothing but 
costs to pay. A bond for $500 will do that. 

I cannot approve a bond in this shape. 

Yours truly, 
nUGH L. BOND. 


Q 
ExuHisir “ J.” 


Supreme Court of the United States. 


J. Willeox Brown and a/s. ) 
o. > 
The Danville and New River Railroad and als. } 

Know all men by these presents that we, the Town of 
Danville, principal, and W. T. Sutherlin, W. F. Cheek, 
W. N. Shelton, J. G@. Penn, and F. X. Burton, sureties, all 
of the State of Virginia, are held and firmly bound unto 
the United States of America in the just and full sum 
of one hundred thousand dollars, to be paid to the said 
Lnited States of America, to which payment, well and 
truly to be made, we bind ourselves aud each of us, 
jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

lun witness whereof the Town of Danville bas caused 
its corporate seal to be affixed hereto, and these presents 
to be subscribed by the president of the Council of the 
town of Danville, and the sureties hereinbefore named 
have hereunto set their hands and seals this the twenty- 
sixth day of May, 1883. 

Whereas the above-named the Town of Danville hath 
taken an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-en- 
titled cause by the Circuit Court of the United States for 
the Western District of Virginia, at Lynchburg, Va.; now, 
therefore, the condition of this obligation is such that if 
the above-named the Town of Danville shall prosecute 
said appeal to effect, and answer all cost and damages 
if it shall fail to inake guod its plea, then the obligation 
to be void, otherwise to remain in full force and virtue. 


J sean § E. G. MOSELEY, 

| ey Pres’t Town Council of Danville, Va. 
W. T. SUTHERLIN, [Seal.] 
W. F. CHEEK, [Seal.] 


W. N. SHELTON,  [Seal.] 
JAMES G. PENN, _ [Seal] 
F. X. BURTON, [Seal.] 


10 


State of Virginia, 
Town of Danville—to-wit : 


I, John A. Smith, a justice of the peace in and for the 
said State and town aforesaid, do certify that each of the 
parties whose names are signed as sureties to the fore- 
going obligation have acknowledged the same before me 
in my corporation aforesaid. 

Witness my band this the twenty-sixth day of May, 
13338. 

JNO. A. SMAI, d. F: 


Bauro., May 26, 1888. 
Dear Sirs.— 

The bond sent is irregular in that it is given 
to the United States, whereas it ought to be given to the 
compl’ts. (12 Wall., 142.) Make the parties to it qualify, 
and send it to me at once with a stamp for immediate 
delivery. I see nothing else at present. 

Yours truly, 
HUGH L. BOND. 


Exuipir * 1.” 
Supreme Court of lhe l/nited States. 


J. Willeox Brown and a/s. ) 
r. 
The Danville and New River Railroad and als. } 


Know all men by these presents that we, the Town of 
Danville, principal, and W. T. Sutherlin, W. N. Shelton, 
W. F. Cheek, J. G. Penn, and F. X. Burton, sureties, all 
of the State of Virginia, are held and firmly bound unto 
J. Willeox Brown, Charles D. Lowndes, and Frank T. 
Redwood, partners under the firm-name of Brown & 


Ii 


Lowndes; Basil Gordon, George C. Jenkins, Joseph W. 
Jenkins, Jr.,and Michael Jenkins, the last three partners 
under the firm-name of Jenkins Brothers: T. Nelson 
Strother, Joseph W. Jenkins, Sr., John A. Tompkins, Ed- 
ward b. Bruce, Frank P. Clark, Charles D. Fisher, Ivan 
M. Proctor, Graham Gordon, Frederick Von Verser, Ed- 
ward Worthington, Robert Hodges, George H. Courson, 
Henry R. Crane, Olivier Andrews, D’Coursey Thom and 
Harry D. Whitely, the last two partners undér the firm- 
name of Thom & Whitely, in the just and full sum of 
one hundred thousand dollars, to be paid to the said J. 
Willeox Brown, Charles D. Lowndes, and Frank T. Red- 
wood, partners under the firm and name of Brown & 
Lowndes: Basil Gordon. Geo. C. Jenkins. Joseph W. Jen- 
kins, Jr., and Michael Jenkins, the last three partners as 
Jenkins Brothers; T. Nelson Strother, Joseph W. Jen- 
kins, Sr., John A. Tompkins, Edward B. Bruce, Frank P. 
Clark, Charles D. Visher, Ivan M. Proctor, Graham Gor- 
don, Frederick Von Verser, Edward Worthington, Robert 
Hodges, George H. Courson, Henry R. Crane, Olivier 
Andrews, D’Coursey Thom and Harry B. Whitely, the 
last two partners as Thoin & Whitely, their executors 
and administrators, to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 

In witness whereof the Town of Danville has caused 
its corporate seal to be affixed hereto and these presents 
to be subscribed by the president of Council of the town 
of Danville, and the sureties hereinbefore named have 
hereunto set their hands and seals this the twenty-ninth 
day of May, 1858. 

Whereas the above-named the Town of Danville hath 
taken an appeal to the Supreme Conrt of the United 
States to reverse the decree rendered in the above-enti- 
tled cause by the Circuit Court of the United States for 
the Western District of Virginia, at Lynchburg, Va. ; now, 
therefore, the condition of this obligation is such that if 
the above-named the Town of Danville shall prosecute 
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s2id appeal to effect, and answer all cost and damages if 
it suall fail to make good its plea, then the obligation to 
be void, otherwise to remain in full force and virtue. 


sean | E. G. MOSELEY, 

( ae ee Pres’t Town Council, Danville, Va. 
W. T. SUTHERLIN, [Seal.] 
W. N. SHELTON, | Seal. ] 
WV. F. CHEEK, [Seal.] 
JAMES G. PENN, [Seal.] 
Fr. X. BURTON, [ Seal. ] 


Stale of Vii gin ia. 


Town or Dan ville —f/o-1pil og 


. I, John A. Smith, a justice of the peace in and for the 
State and town aforesaid, do certify that each of the par- 
ties whose names are signed to the foregoing obligation 
have acknowledged the same before me in my corpora- 
ation aforesaid, and I do further certify that the said 
sureties have each made oath before me, in my corpora- 
tion aforesaid, this day that he is worth the sum of one 
hundred thousand dollars. 
Witness my hand this the 29th day of May, 1888. 


INO. A. SMITH, J. P. 


| Endorsed. | 


Bond approved.—Hvuau L. Bonn, C’t Judge. 
Filed June Ist, 1888.—W. M. Exuiorr, Clerk. 


A copy-—Teste : 
WYATT M. ELLIOTT, Clerk. 


, NN CNN SARIN, 


Seal of ) 
U.S. Circuit Court. | 


RG RE Ie 


